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Gerrbt  Schimbielpbnniok  and  Adrian  Tob  Laeb,  trading  under 

the  firm  of  R.  and  J.  R.  Van  Staphorst,  v.  Josiah  and  Philip 

Turner. 

6  P.  1. 

In  a  writ  of  capiii,  hj  wbich  an  actioii  wai  commenced,  the  two  defendants  were  described 
as  merchants,  and  snnriring  partners  of  a  firm ;  in  the  first  count  of  the  declaration  a 
promise  by  them,  as  snrriring  partners,  was  alleged ;  in  the  second  ooant  the  promise 
declared  on  was  bj  **  the  said  defendants;** —  Hdd,  that  eridence  of  a  promise,  made 
after  the  death  of  the  deceased  partner,  was  admissible  nnder  the  second  count 

*Thb  case  is  stated  in  the  opinion  of  the  court;  but  it  [    *2    ] 
should  be  added  that  in  the  circuit  court  the  plaintiffs,  on  the 
29th  of  April,  1825,  sued  out  a  writ  of  capias  ad  respondendum^  in  an 

^  Mr.  Justice  Johnson  was  prerented  attending  the  court  daring  the  whole  tenn, 
hj  severe  and  continued  indispoatioii. 
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action  of  assumpsit,  against  "  Josiah  Turner,  and  Philip  Turner,  sur- 
viving partners  of  William  Turner,  citizens  of  Maryland,  merchants." 

Stewartj  for  the  plainnds. 

N.  Williams,  for  the  defendants. 

r    •  5    ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  iBrom  the  circuit  court  for  the  district 
of  Maryland,  upon  a  division  of  opinion  in  that  court  upon  a  point 
stated  on  the  record  in  the  following  manner,  namely :  And  there- 
upon the  defendants,  to  maintain  the  issue  on  their  part,  gave  in 
evidence  to  the  jury,  that  William  Turner,  .the  person  mentioned  in 
the  declaration  in  this  cause,  died  on  the  6th  of  January,  1819.  That 
the  said  William  was  formerly  a  partner  with  the  said  Josiah  and 
Philip,  under  the  firm  of  Josiah  Turner  and  Company,  but  that  the 
said  copartnership  was  dissolved  in  October,  1817,  and  that  a  new 
copartnership  was  formed  between  the  said  Josiah  and  Philip  in  1820, 
under  the  firm  of  Josiah  Turner  and  Company. 

Whereupon,  the  defendants,  by  their  counsel,  prayed  the 
[  '  6  ]  !  opinion  of  the  court,  and  their  direction  to  the  jury,  that 
the  plaintiffs  are  not  entitled  to  recover,  because  the  defend- 
ants are  sued  as  surviving  partners  of  William  Turner,  whereas  the 
proof  is,  that  William  Turner  had  departed  this  life  some  months 
before  the  first  transaction  took  place  between  the  plaintiffs  and  de- 
fendants, and,  therefore,  could  not  constitute  one  of  the  firm  of  the 
defendants  at  any  time  during  the  transaction  in  question,  and  that, 
therefore,  there  is  a  variance  between  the  contract  declared"  on,  and 
the  contract  given  in  evidence.  Upon  which  prayer  the  opinions  of 
the  judges  were  opposed. 

The  declaration  contains  two  counts.  The  first,  setting  out  the 
cause  of  action,  states  as  follows :  for  that  whereas  the  said  defend- 
ants, merchants  and  copartners,  trading  under  the  firm  of  Josiah 
Turner  and  Company,  in  the  lifetime  of  said  William,  on  the  1st 
day  of  March,  in  the  year  1821,  were  indebted  to  the  plaintiffs,  &c., 
and  being  so  indebted,  the  defendants  undertook  and  promised  to 
pay,  &C.  The  second  count  is  upon  an  insimul  computassent,  and 
begins :  whereas  also  the  said  defendants  afterwards,  to  wit :  on  the 
day  and  year  aforesaid,  accounted  with  the  said  plaintiffs,  of  and 
concerning  divers  other  sums  of  money,  due  and  owing  firom  the  said 
defendants,  and  then  in  arrear  and  unpaid,  and  being  so  found  in 
arrear,  the  defendants  promised  to  pay,  &c. 

Whatever  objection  may  arise  under  the  first  count  in  the  declara- 
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tion,  with  respect  to  a  variance  between  the  contract,  or  cause  of 
action,  and  the  evidence  to  maintain  it,  that  objection  does  not  exist 
as  to  the  second  count.  It  is  to  be  borne  in  mind  that  it  forms  no 
part  of  the  question  upon  which  the  opinion  of  the  judges  was  op- 
posed, whether  the  evidence  was  admissible  under  the  count  upon 
an  insimvl  computassent.  The  point  of  objection  was  that  the  cause 
of  action  as  stated  in  the  declaration  arose  against  the  defendants 
and  William  Turner,  and  the  evidence  only  showed  a  cause  of  action 
against  the  two  defendants  unconnected  with  William  Turner,  and 
which  arose  since  his  decease. 

The  only  allegation  in  the  second  count  in  the  declaration,  from 
which  it  is  argued  that  the  contract  declared  upon  was  one  including 
William  Turner  with  Josiah  and  Philip,  is  that  the  said 
defendants  accounted  with  the  plaintiffs,  &c  But  *  this  [  *  7  J 
does  not  warrant  the  conclusion  drawn  from  it.  The  de- 
fendants were  Josiah  and  Philip  Turner.  William  Turner  was  not 
a  defendant,  and  the  reference  by  the  terms  the  said  defendants  could 
not  include  him.  It  does  not  even  describe  the  defendants  as  sur- 
vivors, or  allege  that  they  accounted,  as  such,  or  in  the  lifetime  of 
William  Turner.  But  the  whole  cause  of  action,  as  set  out  in  this 
count,  curose  against  Josiah  and  Philip,  entirely  unconnected  with 
William.  The  evidence,  therefore,  showing  that  William  Turner 
died  before  the  first  transaction  took  place  between  the  defendants 
and  plaintiffs,  did  not  show  any  variance  between  the  contract  de- 
clared upon  in  this  count,  and  the  contract  pnived.  The  one  declared 
upon  in  the  second  count  was  between  the  plaintiffs  and  the  defend- 
ants Josiah  and  Philip  Turner,  and  the  evidence  did  not  show  a 
contract  varying  from  it. 

We  are  accordingly  of  opinion  that  there  was  no  variance  between 
the  contract  declared  upon  in  the  second  count,  and  the  contract 
proved  upon  the  trial,  with  respect  to  the  parties  thereto. 
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Bank  of  Washington,  Defendants  in  Error, 

6  P.  8. 

An  execation  having  regnlarly  issned  on  an  erroneoas  jndgment  was  sent  by  one  of  the  jndg- 
meni  creditors  to  the  plaintiffs  in. error,  to  be  collected  for  his  account,  with  an  indorse- 
ment thereon,  '*  Use  and  benefit  of  the  office  of  discount  and  deposit,  U.  S^  Washington 
dtjr.  C.  Ncale."  The  plaintiffs  in  error  received  the  amount,  and  when  it  was  paid, 
the  defendants  in  the  judgment  informed  the  agent  of  the  plaintifis  in  error  they  intended 
to  appeal  to  the  supreme  court,  and  should  expect  the  plaintiffs  in  error  to  refund.  The 
judgment  having  been  reversed  —  Held,  the  plaintiflfs  in  error  were  not  liable  for  the  money 
thnii  collected. 
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Though,  after  the  revenal  of  an  erroneooi  judgment,  the  defendant  has  a  right  to  recorer 
back  what  he  may  hare  paid,  bj  a  writ  of  restitation,  or  tare  faciaM^  or  an  action  at  law 
against  the  creditor,  jet  what  is  done  nnder  the  execution  parsoant  to  its  precept  is  ralid, 
and,  so  ihr  as  strangers  or  third  persons  are  concerned,  is  inaL 

Thb  case  is  stated  in  the  opinion  of  the  court 

Lear  and  Sergeant^  iot  the  plainti£&. 

Dunlap  and  JTey,  contra. 

[  •  16  ]      •  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the*  District  of  Columbia.  The  judgment 
in  the  court  below  was  given  upon  a  statement  of  facts  agreed  upon 
between  the  parties,  substantially  as  follows:  — 

Triplett  and  Neale,  in  April,  1824,  recovered  a  judgment  against 
the  Bank  of  Washington  for  $881.18.  A  writ  of  error  was  prose- 
cuted by  the  Bank  of  Washington,  and  that  judgment  was  reversed 
by  this  court  at  the  January  term,  1828.  1  Pet  25.  But  whilst  that 
judgment  was  in  full  force,  and  before  the  allowance  of  the  writ  of 
error,  Triplett  and  Neale,  on  the  30th  of  August,  1824,  sued  out  an 
execution  against  the  Bank  of  Washington,  and  inclosed  it  to  Rich- 
ard Smith,  cashier  of  the  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States  at  Washington,  with  the  following  indorse- 
ment :  — 

Triplett  and  Neale  r.  The  Bank  of  Washington. 
"  Use  and  benefit  of  the  office  of  discount  and  deposit,  United 
States,  Washington  city.''     Chr.  Neale.    "  Pay  to  Mr.  Brooke  Mac- 
kalL"     Rd.  Smith,  cashier.    "  Received  $881.18."     B.  Mackall. 

R  Mackall,  who  was  the  runner  in  the  branch  bank,  presented  the 
execution  to  the  Bank  of  Washington,  and  received  the  amount  due 
thereon,  on  the  9th  of  September,  1824.  At  the  time  of  receiving 
the  same,  William  A.  Bradley,  cashier  of  the  Bank  of  Washington, 
verbally  gave  notice  to  said  Mackall,  that  it  was  the  intention  of  the 
Bank  of  Washington  to  appeal  to  the  supreme  court,  and  that  the 
said  office  of  discount  and  deposit  would  be  expected,  in  case  of  re- 
versal of  the  judgment,  to  refund  the  amount  Mackall  paid  the 
money  over  to  Smith,  who  entered  it  to  the  credit  of  Necde,  one  of 
the  plaintiflb  in  the  execution.  Before  the  execution  was  sent  to 
Smith,  Neale  had  promised  him  to  appropriate  the  money  expected 
to  be  recovered  from  the  Bank  of  Washington,  to  reduce  certain  ac- 
commodation discounts,  which  he  had  running  in  the  office  of  dis- 
count and  deposit     Smith,  when  he  received  the  execution  with  the 
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indoTsemeiit  thereon,  understood  and  considered  that  it  was  for  col* 
lection,  and  the  money  when  received  by  him  was  deposited  to  Neale's 
credit  generally,  and  he  would  have  sent  the  money  to  him 
at  Alexandria,  if  he  had  requested  *  him  to  do  so,  or  would  [  *  16  ] 
have  paid  his  check  for  tlie  amount.  Immediately  on  the 
receipt  of  the  money,  Smith  wrote  to  Neale  informing  him  thereof, 
and  asking  him  for  specific  directions  how  to  apply  it,  which  letter 
Neale  immediately  answered,  giving  him  directions,  and  the  money 
was'  applied  according  to  such  durections. 

Upon  this  statement  of  facts,  the  court  below  gave  judgment  for 
the  plainti£& ;  to  reverse  which,  the  present  vmt  of  error  has  been 
brought. 

That  the  Bank  of  Washington,  on  the  reversal  of  the  judgment  of 
Triplett  and  Neale,  is  entitled  to  restitution  in  some  form  or  manner, 
is  not  denied.  The  question  is,  whether  recourse  can  be  had  to  the 
Bank  of  the  United  States,  under  the  circumstances  stated  in  the 
case  agreed.  When  the  money  was  paid  by  the  Bank  of  Washing- 
ton, the  judgment  was  in  fuU  force,  and  no  vmt  of  error  allowed,  or 
any  measures  whatever  taken,  which  could  operate  as  a  supersedeas 
car  stay  of  the  execution.  Whatever,  therefore,  was  done  under  the 
execution,  towards  enforcing  payment  of  the  judgment,  was  done 
under  authority  of  law.  Had  the  marshal,  instead  of  the  runner  of 
the  bank,  gone  with  the  execution  and  received  the  money,  or  co« 
erced  payment,  he  would  have  been  fully  justified  by  authority  of  the 
execution ;  and  no  declaration  or  notice  on  the  part  of  the  Bank  of 
Washington  of  an  intention  to  appeal  to  the  supreme  court,  would 
have  rendered  his  proceedings  illegal,  or  made  him  in  any  manner 
responsible  to  the  defendants  in  the  execution.  Suppose  it  had  be- 
came necessary  for  the  marshal  to  sell  some  of  the  property  of  the 
bank  to  satisfy  the  execution,  the  purchaser  would  have  acquired  a 
good  title  under  such  sale,  although  the  bank  might  have  forbid  the 
sale,  accompanied  by  a  declaration  of  an  intention  to  bring  a  vmt  of 
error.  This  could  not  revoke  the  authority  of  the  officer,  and  while 
that  continued,  whatever  was  done  under  the  execution  would  be 
valid.  It  is  a  settled  rule  of  law,  that  upon  an  erroneous  judgment, 
if  there  be  a  regular  execution,  the  party  may  justify  under  it  until 
the  judgment  is  reversed ;  for  an  erroneous  judgment  is  the  act  of  the 
court  1  Stra.  509.  1  Ver.  195.  If  the  marshal  might  have  sold 
the  property  of  the  bank  and  given  a  good  title  to  the  purchaser,  it 
is  difficult  to  discover  any  good  reason  why  a  payment 
made  by  the  bank  should  not  •  be  equally  valid,  as  it  respects  [  *  17  ] 
the  rights  of  thisd  persons.  In  neither  case  does  the  party 
against  whom  the  erroneous  judgment  has  been  enforced,  lose  his 
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remedy  against  the  party  to  the  judgment  On  the  reversal  of  the 
judgment,  the  law  raises  an  obligation  in  the  party  to  the  record, 
who  has  received  the  benefit  of  the  erroneous  judgment,  to  make 
restitution  to  the  other  party  for  what  he  has  lost.  And  the  mode  of 
proceeding  to  effect  this  object  must  be  regulated  according  to  cir- 
cumstances. Sometimes  it  is  done  by  a  writ  of  restitution,  without 
a  scire  facias^  when  the  record  shows  the  money  has  been  paid,  and 
there  is  a  certainty  as  to  what  has  been  lost.  In  other  cases,  a  scire 
facias  may  be  necessary  to  ascertain  what  is  to  be  restored.  2  Salk. 
687, 588.  Tidd's  Prac  936, 1137, 1138.  And  no  doubt  drcumstances 
may  exist  where  an  action  may  be  sustained  to  recover  back  the 
money.  6  Cowen,  297.  But  as  it  respects  third  persons,  whatever 
has  been  done  under  the  judgment  whilst  it  remained  in  full  force,  is 
valid  and  binding.  A  contrary  doctrine  would  be  extremely  incon- 
venient, and  in  a  great  measure  tie  up  proceedings  under  a  judgment, 
during  the  whole  time  within  which  a  writ  of  error  may  be  brought 
If  the  bare  notice  or  declaration  of  an  intention  to  bring  a  writ  of 
error  will  invalidate  what  is  afterwards  done,  should  the  judgment  at 
any  future  day  be  reversed,  it  would  virt^ually,  in  many  cases,  amount 
to  a  stay  of  proceedings  on  the  execution.  No  such  rule  is  necessary 
for  the  protection  of  the  rights  of  parties.  The  writ  of  error  may  be 
so  taken  out  as  to  operate  as  a  supersedeas.  Or,  if  a  proper  case 
can  be  made  for  the  interference  of  a  court  of  chancery,  the  execu- 
tion may  be  stayed  by  injunction. 

It  has  been  argued,  however,  on  the  part  of  the  defendants  in  error, 
that  the  Bank  of  the  United  States  stands  in  the  character  of  as- 
signees of  the  judgment,  and  is  thereby  subjected  to  the  same 
responsibility  as  the  original  parties,  Triplett  and  Neale. 

Without  entering  into  the  inquiry  whether  this  would  vary  the 
case,  as  to  the  responsibility  of  the  plaintiff  in  error,  the  evidence 
does  not  warrant  the  conclusion  that  the  Bank  of  the  United  States 
stands  in  the  character  of  assignees  of  the  judgment.  There  is  nei- 
ther the  form  nor  the  substance  of  an  assignment  of  the 
[  •  18  ]  judgment  No  reference  whatever,  either  *  written  or  verbal, 
is  made  to  it  The  mere  indorsement  on  the  execution, 
"  use  and  benefit  of  the  office  of  discount  and  deposit  of  the  United 
States,  Washington  city,"  cannot,  in  its  utmost  extent,  be  considered 
any  thing  more  than  an  authority  to  receive  the  money,  and  apply 
it  to  the  use  of  the  party  receiving  it  It  is  no  more  an  assignment 
of  the  judgment,  than  if  the  authority  had  been  given  by  a  power 
of  attorney  in  any  other  manner,  or  by  an  order  drawn  on  the  Bank 
of  Washington.  The  whole  course  of  proceeding  by  the  cashier  of 
the  office  of  discount  and  deposit,  shows  that  he  understood  the  in- 
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dorsement  on  the  execution  merely  as  an  authority  to  receive  the 
money,  subject  to  the  order  of  NecJe,  with  respect  to  the  disposition 
to  be  made  of  it  He  did  not  deal  with  it  as  an  assignee,  having  full 
power  and  control  over  the  money,  but  as  an  agent,  subject  to  the 
order  of  his  principal  He  passed  it  to  his  credit  on  the  proper  books 
of  the  office,  and  wrote  to  him  asking  specific  directions  how  the 
money  should  be  applied.  He  received  his  directions  and  applied  it 
accordingly,  and  all  this  was  done  six  months  before  the  allowance  of 
the  writ  of  error. 

It  is  said,  however,  that  although  Mr.  Smith  might  have  considered 
himself  a  mere  agent  to  collect  the  money,  the  Bank  of  Washington 
had  no  reason  so  to  consider  him.  There  is  nothing  in  the  case  show- 
ing that  the  Bank  of  Washington  had  any  information  on  the  subject, 
except  what  was  derived  from  the  indorsement  on  the  execution,  and 
if  that  did  not  authorize  such  conclusion,  the  plaintiff  in  error  is  not 
to  be  prejudiced  by  such  misapprehension.  It  was  a  construction 
given  to  a  written  instrument,  and  if  that  construction  has  been  mis- 
taken by  the  defendant  in  error,  it  is  not  the  fault  of  the  opposite 
party. 

But  again,  it  is  said  the  payment  of  the  money  was  accompanied 
with  notice  of  an  intention  to  appeal  to  the  supreme  court,  and  that, 
in  case  of  reversal,  it  would  be  expected  that  the  office  of  discount 
and  deposit  would  refund  the  money. 

If  the  plaintiff  in  error  could  be  made  responsible  by  any  such 
notice,  given  even  in  the  most  direct  and  explicit  manner,  that  which 
was  given  could  not  reasonably  draw  after  it  any  such  consequence. 
It  is  vague  in  ite  terms,  and  does  not  assert  that  the  office  of  discount 
and  deposit  would  be  held  responsible  to  refund  the  money, 
but  only  that  it  would  be  expected  •that  it  would  be  done.  [  *  19  J 
This  is  not  the  language  of  one  who  was  asserting  a  legal 
right,  or  laying  the  foundation  for  a  legal  remedy.  And  there  is  no 
evidence  that  even  this  was  communicated  to  the  office. 

But  the  answer  to  the  argument  is,  that  no  notice  whatever  could 
change  the  rights  of  the  parties,  so  as  to  make  the  Bank  of  the 
United  States  responsible  to  refund  the  money.  When  the  money 
was  paid,  there  was  a  legal  obligation  on  the  part  of  the  Bank  of 
Washington  to  pay  it,  and  a  legsJ  right  on  the  part  of  Triplett  and 
Neale  to  demand  and  receive  it,  or  to  enforce  payment  of  it  under 
the  execution.  And  whatever  was  done  under  that  execution,  whilst 
the  judgment  was  in  full  force,  wa^  valid  and  binding  on  the  Bank 
of  Washington,  so  far  as  the  rights  of  strangers  or  third  persons  are 
concerned.  The  reversal  of  the  judgment  cannot  have  a  retrospec- 
tive operation,  and  make  void  that  which  was  lawful  when  done. 


8  SUPREME   COURT  OF  THE  XJNITED  STATES. 

Kiriunaa  «.  Hamilton.    •  P. 

The  reversal  of  the  judgment  gives  a  new  right  or  cause  of  action 
against  the  parties  to  the  jadgment,  and  creates  a  legal  obligation  on 
their  part  to  restore  what  the  other  party  has  lost,  by  reason  of  the 
erroneoos  judgment;  and  as  between  the  parties  to  the  judgment, 
there  is  aU  the  privity  necessary  to  sustain  and  enforce  such  right ; 
but  as  to  strangers  there  is  no  such  pivity;,  and  if  no  legal  right  ex« 
isted  when  the  money  was  paid,  to  recover  it  back,  no  such  right 
could  be  created  by  notice  of  an  intention  so  to  do.  Where  money 
is  wrongfuUy  and  illegally  exacted,  it  is  received  without  any  legal 
right  or  authority  to  receive  it;  and  the  law,  at  the  very  time  of  pay- 
ment, creates  the  obligation  to  refund  it.  A  notice  of  intention  to 
recover  back  the  money,  does  not,  even  in  such  cases,  create  the  right 
to  recover  it  back ;  that  results  from  the  illegal  exaction  of  it,  and  the 
notice  may  serve  to  rebut  the  inference  that  it  was  a  voluntary  pay- 
ment, or  made  through  mistake. 

The  judgment  must  accordingly  be  reversed;  and  judgment  entered 
for  the  defendant  in  the  court  below. 


Thomas  Kirkman,  Jr.,  PlaintiiT,  v.  John  W.  Hamilton  and  others, 

Defendants. 

6  P.  20. 

Under  the  laws  of  North  Carolina,  adopted  hj  Tennessee,  an  action  of  debt  bj  an  indorsee, 
will  lie  on  a  promissory  note,  and  such  an  action  of  debt  was  not  barred  bj  any  statute 
of  limitations  of  Tennessee. 

The  payee  of  a  note,  at  its  date,  was  a  fAdmm  of  the  same  State  as  the  maker;  snbse- 
qoently,  he  became  a  citiien  of  another  State,  and  then  indorsed  the  note  to  a  citizen  of 
the  latter  State.  Hdd,  that  the  indorsee  might  sustain  an  action  in  the  circuit  court  in 
his  own  name,  the  case  not  being  within  the  exception  in  the  Uth  section  of  the  Judi* 
ciary  Act,  (1  Stat,  at  Large,  78.) 

Thb  case  is  stated  in  the  opinion  of  the  court. 

Webster^  for  the  plaintiff. 

No  counsel,  contrd. 

I  *23  ]      *  Marshall,  C.  J.,  delivered  the  ojHuion  of  the  coart. 

This  case  comes  up  firom  the  court  oi  the  United  States 
for  the  serenth  circuit,  and  district  of  West  Tennessee,  on  a  certi- 
ficate that  the  judges  of  that  court  w^re  divided  in  opinion  on  the 
following  questions.  1.  Whether  the  plea  of  the  statute  of  limita* 
tions  is  a  bar  to  the  recovery  of  the  {daintiff,  on  the  second  count 
in  the  %leckration  ?  2.  Whether  an  action  of  debt  can  be  supported 
on  the  cause  of  action  set  forth  in  said  second  count  ?    3»  Whether 
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the  aTennent  of  the  citizeiisbip  of  Thomas  Ramsey  and  Co.^  the 
payees  of  the  note  in  the  said  second  connt,  is  sufficient 
to  sustain  the  jnrisdiction  of  this  *  court,  under  the  provisions  [  *  23  ] 
of  the  11th  section  of  the  Judiciary  Act  of  1789  ? 

The  second  count  is  a  decleuration  in  debt  on  a  promissory  note 
executed  by  the  defendantSi  made  payable  to  Thomas  Ramsey  and 
Ck>^  then  citizens  of  Tennessee,  and  indorsed  by  them,  after  becoming 
citizens  of  Alabama,  to  the  plaintifi^  a  citizen  of  Alabama,  who  insti 
tnted  the  suit  as  assignee  of  the  said  note. 

The  first  question  depends  on  an  act  of  the  State  of  North 
Carcdina,  passed  in  the  year  1715,  and  was  the  law  of  Tennessee ; 
the  8th  section  of  which  enacts  ^that  aU  actions  of  trespass, 
detinue,  actions  sur  trover  and  replevin  for  taking  away  of  goods 
and  chattels,  all  actions  of  account,  and  upon  the  case,  all  actions  of 
debt  for  arrearages  of  rent,  and  all  actions  of  assault,  menace,  bat- 
tery, wounding  and  imprisonment,  or  any  of  them,  which  shall  be 
Bued  or  brought  at  any  time  after  the  ratification  of  this  act,  shall  be 
Inrought  within  the  time  and  limitation  in  this  act  expressed,  and  not 
after;  that  is  to  say,  actions  of  account  render,  actions  upon  the  case, 
actions  of  debt  for  arrearages  of  rent,  actions  of  detinue,  replevin,  and 
trespass,  quare  clausum  fregity  within  three  years  next  after  the  rati* 
fication  of  this  act,  or  within  three  years  next  after  the  cause  of 
ouch  action  or  suit,  and  not  after." 

This  statute  bars  the  particular  actions  it  recites,  and  no  others. 
It  does  not  bar  actions  of  debt  generally,  but  those  only  which  are 
brought  for  arrearages  of  rent.  This  is  not  brought  for  arrearages  of 
rent,  and  is  consequentiy  not  barred. 

The  action  of  debt,  tuiless  it  be  brought  for  arrearages  of  rent,  not 
being  within  this  statute,  the  court  perceives  no  other  which  bars  it 
If  the  7th  section  of  the  31st  chapter  of  the  act  of  1715  was  even  to 
be  considered  as  adopting  the  act  of  limitations  of  the  4th  of  James 
L,  it  would  not  affect  this  case,  because  the  suit  was  brought  within 
the  time  allowed  by  that  act. 

The  act  of  1786,  c  4,  was  intended  to  make  all  bills,  bonds,  &c. 
negotiable,  though  under  seal,  and  to  enable  the  assignee  to  sue  in 
his  own  name,  and  to  bring  an  action  on  the  case,  notwithstanding 
the  seal  The  proviso  of  the  5th  seetion,  that  ^  tiie  act  of  limita- 
tions shall  apply  to  all  bonds,  bills,  and  other  securities 
hereafter  executed,  made  transferable  by  tins  *  act,  cdler  [  *  24  ] 
the  assignment  or  indorsement  thereof,  in  the  same  manner 
as  it  operates  by  law  against  promissory  notes,"  cannot,  we  think,  be 
fully  construed  to  extend  tiie  act  of  limitations  in  its  operation  on 
promissory  notes* 
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We  are,  therefore,  of  opinion,  that  the  plea  of  the  statute  of  limita* 
tions  is  not^  a  bar  to  the  recovery  of  the  plaintiff  on  the  second 
connt  in  his  declaration. 

The  second  question  propounded  is,  whether  an  action  of  debt  can 
be  supported  on  the  cause  of  action  set  forth  in  the  second  count  ? 

The  cause  of  action  is  a  promissory  note  made  by  the  defendants, 
and  indorsed  by  the  payees  to  the  plainti£ 

In  1762,  the  legislature  of  North  Carolina  passed  an  act,  c  9, 
"  for  the  more  easy  recovery  of  money  due  upon  promissory  notes, 
and  to  rend^  such  notes  negotiable."  The  second  section  declares, 
that  all  such  notes,  payable  to  order,  ^  may  be  assignable  over  in  like 
manner  as  inland  bills  of  exchange  are  by  custom  of  merchants  in 
England,"  and  that  the  person  or  persons  "  to  whom  such  money  is, 
or  shall  be  payable,  may  maintain  an  action  for  the  same,  as  they 
might  upon  such  bill  of  exchange,"  and  the  person  or  persons,  ^  to 
whom  such  note  so  payable  to  order  is  assigned  or  indorsed,  may 
maintain  an  action  against  the  person  or  persons,"  ice  ^'  who  signed 
or  shall  sign  such  notes,  or  any  who  shall  have  indorsed  the  same, 
as  in  cases  of  inland  bills  of  exchange."  The  note  claimed  in  the 
second  count  of  the  declaration  is  payable  to  order. 

In  1786,  the  legislature  passed  ^  an  act  to  make  the  securities  therein 
named  negotiable,"  by  which  notes  not  expressed  to  be  payable  to 
order  are  placed  on  the  same  footing  with  those  which  are  made  so 
payable.  The  indorsee  being  thus  entitled  to  sue  in  his  own  name, 
in  like  manner  as  on  inland  bills  of  exchange  in  England,  the  inquiry 
is,  whether  the  indorsee  of  an  inland  bill  of  exchange  may  maintain 
an  action  of  debt  thereon  in  England. 

This  question  was  fully  considered  by  this  court  in  the  case  of 
Raborg  et  oL  v.  Peyton,  reported  in  2  Wheat  3S5,  which  was  an 
action  of  debt  brought  by  the  indorsee  of  a  bill  of  exchange  against 
the  acceptor.  The  cases  were  reviewed  in  the  opinion  then  given, 
and  the  court  decided  clearly,  that,  both  on  principle  and  authority, 

the  action  was  maintainable. 
[  ^25  ]       •  We  therefore  think  that  an  action  of  debt  can  be  sup- 
ported on  the  cause  of  action  set  forth  in  the  second  count. 

The  third  question  asks,  ^'  whether  the  averment  of  the  citizenship 
of  Thomas  Bamsey  and  Co.,  the  payees  of  the  notes  in  the  said 
second  count,  is  sufficient  to  sustain  the  jurisdiction  of  this  court 
under  the  provisions  of  the  11th  section  of  the  Judiciary  Act  of 
1789? 

*  That  section  gives  jurisdiction  to  the  circuit  courts  of  the  United 
States,  where  ^  the  suit  is  between  a  citizen  of  the  State  where  the 
suit  is  brought,  and  a  citizen  of  another  State."     This  suit  is  brought 
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in  the  circuit  court  for  the  State  of  Tennessee,  by  a  citizen  of  Ala- 
bama, against  a  citizen  of  Tennessee.  It  comes,  therefore,  within 
the  very  words  of  the  section,  and  is  within  the  jurisdiction  of  the 
court,  unless  taken  out  of  it  by  the  exception.  The  words  of  the  ex- 
ception, so  far  as  they  apply  to  the  case,  are,  "  nor  shall  any  district 
or  circuit  court  have  cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  notes  or  other  chose  in  cation  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  suit  to 
recover  the  said  contents,  if  no  assignment  had  been  made." 

When  this  note  was  assigned,  the  payees,  as  is  averred  in  the  sec- 
ond count,  had  become  citizens  of  Alabama,  and  might,  consequently, 
have  prosecuted  a  suit  to  recover  the  contents  of  the  said  note  in  the 
circuit  court  of  the  United  States  for  Tennessee,  if  no  assignment 
had  been  made.  The  averment  of  the  citizenship  of  Thomas  Ram- 
sey and  Co.  in  the  said  second  count,  is  therefore  sufficient  to  sustcdu 
the  jurisdiction  of  that  court,  under  the  provisions  of  the  11th  sec- 
tion of  the  Judiciary  Act  of  1789. 

All  which  was  ordered  to  be  certified  to  the  circuit  court  of  the 
United  States  for  the  seventh  circuit,  and  district  of  West  Tennessee 


The  Bank  op  the  United  States,  Plaintiff,  v.  William  Green 
and  others,  Defendants. 

6  P.  26. 

This  court  has  not  jurisdiction  under  the  act  of  April  29,  1802,  §  6,  (2  Stats,  at  Large  159,) 
upon  a  certificate  of  division  respecting  the  marshal's  poundage  on  an  execution. 

Certificate  of  division  of  opinion  between  the  judges  of  the 
circuit  court  of  the  United  States  for  the  district  of  Ohio,  concerning 
the  right  of  the  marshal  to  tax  certain  poundage  on  an  execution. 

Doddridge^  for  the  marshal  of  the  district  of  Ohio. 

Ewing^  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court :  [  *  28  ] 
that  the  case  was  not  within  the  jurisdiction  of  this  court. 
The  division  of  opinion  was  not  upon  any  matter  arising  at  the  trial 
of  the  cause,  but  was  upon  a  mere  matter  arising  upon  the  service 
of  the  execution  by  the  marshal ;  and  was  a  mere  question  for  the 
circuit  court  upon  a  collateral  contest  between  the  marshal  and  the 
nank,  as  to  his  right  to  fees.  It  was  not,  therefore,  a  case  within  the 
purview  of  the  Judicial  Act  of  1802. 

7H.185;  8  Wal.250. 
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•  P«  S9. 

Under  the  act  of  March  9, 1797,  (1  Stats,  at  Large,  512,)  which  it  not  controlled  bj  the 
act  of  March  f,  1799,  \  65,  (I  Stats,  aft  Lai^  576,)  the  prioriQr  of  the  United  States  hi 
case  of  a  general  assignment  bj  their  debtor,  comprehends  a  bond  for  duties  execated  be> 
fore  the  assignment,  bat  payable  afterwards. 

The  case  is  stated  in  the  opinion  of -the  court 

Tamyy  (attorney-general,)  fcur  the  United  States. 

Peters^  contriu 

Story,  J^  delivered  the  opinion  of  the  court 
[   •34  ]      •  This  case  comes  before  the  court  upon  a  certificate  of 
division  of  opinion  of  the  judges  of  the  circuit  court  for  the 
district  of  North  Carolina. 

The  suit  is  an  information  by  the  United  States  in  the  nature  of  a 
bill  in  equity,  seeking  to  recover  against  the  defendant,  and  Talcott 
Burr,  as  the  assignee  of  William  H.  Lippett,  the  amount  of  custom- 
house bonds  owing  by  Lippett  to  the  United  States ;  Lippett  hav- 
ing become  insolvent,  and  having  made  a  voluntary  assignment  of 
all  his  property  to  Burr,  for  the  benefit  of  his  creditors,  by  which  he 
has  given  a  preference  of  payment  to  certain  creditors,  who 
[  *35  ]  are  made  defendants;  *and,  among  others,  to  the  State 
Bank  of  North  Carolina,  before  payment  to  the  United 
States.  The  bank  of  North  Carolina  appeared  and  plead  a  demur- 
rer to  the  information ;  and,  upon  the  argument  of  that  demurrer,  it 
occurred  as  a  question,  whether  the  priority  to  which  the  United 
States  are  entitled,  in  case  of  a  general  assignment  made  by  the 
debtor  of  his  estate  fdr  the  payment  of  debts,  comprehends  a  bond 
for  the  payment  of  duties  executed  anterior  to  the  date  of  the 
assignment,  but  payable  afterwards.  Upon  this  question  the  judges 
were  divided  in  opinion ;  and  it  now  stands  for  the  decision  of  this 
court 

The  right  of  priority  of  payment  of  debts  due  to  the  government, 
is  a  prerogative  of  the  crown  well  known  to  the  common  law.  It  is 
founded  not  so  much  upon  any  personal  advantage  to  the  sovereign, 
as  upon  motives  of  public  policy,  in  order  to  secure  an  adequate  rev- 
enue to  sustain  the  public  burdens  and  discharge  the  public  debts. 
The  claim  of  the  United  States,  however,  does  not  stand  upon  any 
sovereign  prerogative,  but  is  exdusivdy  founded  upon  the  actual 
provisions  of  their  own  statutes.     The  same  policy,  which  governed 
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in  the  case  of  the  royal  prerogative,  may  be  clearly  traced  in  these 
etatates;  and  a»  that  policy  has  mainly  a  reference  to  the  public 
good,  there  is  no  reason  for  giving  to  them  a  strict  and  narrow  inter- 
pretation. Like  aU  other  statutes  of  this  nature,  they  ought  to 
receive  a  fair  and  reasonable  interpretation,  according  to  the  just  im- 
port of  their  terms. 

The  first  enactment  on  this  subject  wiU  be  found  in  the  Duty 
Collection  Act  of  4th  of  August,  1790,  c  62,  ^  46,*  which  provides 
that  ^  where  any  bond  for  the  payment  of  duties  shall  not  be  sat- 
isfied on  the  day  it  became  due,  the  collector  shaU  forthwith  cause  a 
prosecution  to  be  commenced  for  the  recovery  of  the  money  thereon 
by  action  or  suit  at  law  in  the  proper  court  having  cognizance  thereof 
And  in  aU  cases  of  insolvency,  or  where  the  estate  in  the  hands 
of  the  executors  or  administrators  shall  be  insufficient  to  pay  all  the 
debts  due  firom  the  deceased,  the  debt  due  to  the  United  States  on 
any  such  bond  shall  be  first  satisfied."  So  that,  in  point  of  fact,  the 
priority  was  first  applied  to  bonds  for  the  payment  of  duties,  and  to 
persons  engaged  in  commerce ;  which  disposes  of  that 
part  of  the  argument  of  the  defendant  *wUch  has  been  [  *36  ] 
founded  upon  a  supposed  policy  of  the  government  to  favor 
merchant  importers  in  preference  to  any  other  class  of  their  debtors. 

Then  came  the  act  of  3d  March,  1797,  c.  74,  which  extended  the 
right  of  priority  of  the  United  States  to  other  classes  of  debtors^and 
gave  a  definition  of  the  term  insolvency,  in  its  application  to  the 
purposes  of  the  act  It  provides,  §  5,  "  that,  where  any  revenue 
or  other  officer,  or  other  person  hereafter  becoming  indebted  to  the 
United  States,  by  bond  or  otherwise,  shall  become  insolvent,  or 
where  the  estate  of  any  deceased  debtor  in  the  hands  of  executors 
or  administrators  shall  be  insufficient  to  pay  aU  the  debts  due  firom 
the  deceased,  the  debt  due  to  the  United  States  shall  be  first  satis- 
fied ;  and  the  priority  hereby  established  shall  be  deemed  to  extend 
as  well  to  cases  in  which  a  debtor,  not  having  sufficient  property  to 
pay  aU  his  debts  shaU  make  a  voluntary  assignment  thereof,  or  in 
which  the  estate  of  an  absconding,  concealed,  or  absent  debtor  shaU 
be  attached  by  process  of  law,  as  to  cases  in  which  an  act  of  legal 
bankruptcy  shaU  be  committed."  This  act  is  stiU  in  force ;  and  unless 
its  application  to  the  present  case  is  intercepted  by  the  act  of  1799, 
c  128,  its  terms  would  seem  sufficiently  broad  to  embrace  it  The 
language  is,  where  any  person  <^  becoming  indebted  to  the  United 
States  by  bond  or  otherwise,"  (which  clearly  includes  a  debtor  upon 
a  custom-house  bond,)  ^  shaU  become  insolvent,"  (which  is  the  pre- 

1 1  Stats,  at  Large,  169. 
VOL.  T.  2 
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dicament  of  Lippett,)  "  the  debt  due  to  the  United  States  shall  first 
be  paid."  What  debt  is  here  referred  to  ?  A  debt  which  is  then 
actually  payable  to  the  United  States  ?  Or  a  debt  then  arising  to  the 
United  States,  whether  then  payable,  or  payable  only  in  futuro  ?  We 
think  the  latter  is  the  true  construction  of  the  term  of  the  act  The 
whole  difficulty  arises  from  the  different  senses  in  which  the  term 
**  due  "  is  used.  It  is  sometimes  used  to  express  the  mere  state  of 
indebtment,  and  then  is  an  equivalent  to  owed,  or  owing.  And  it  is 
sometimes  used  to  express  the  fact  that  the  debt  has  become  payable. 
Thus,  in  the  latter  sense,  a  bill  or  note  is  often  said  to  be  due, 
when  the  time  for  payment  of  it  has  arrived.  In  the  former  sense,  a 
debt  is  often  said  to  be  due  fix)m  a  person,  when  he  is  the  party 

owing  it,  or  primarily  bound  to  pay,  whether  the  time  of 
[  •  37  ]  payment  has  or  has  not  arrived.     This  *  very  clause  of  the 

act  furnishes  an  apt  illustration  of  this  latter  use  of  the 
term.  It  declares  that  the  priority  of  the  United  States  shall  attach 
**  where  the  estate  of  any  deceased  debtor,  in  the  hands  of  executors 
or  administrators,  shall  be  insufficient  to  pay  all  the  debts  due  from 
the  deceased."  Here  the  word  "  due  "  is  plainly  used  as  synonymous 
with  owing.  In  the  settlement  of  the  estates  of  deceased  persons, 
no  distinction  is  ever  taken  between  debts  which  are  payable  before 
or  after  their  decease.  The  assets  are  equally  bound  for  the  pay- 
ment of  all  debts.  The  insufficiency  spoken  of  in  the  act,  is  an  in- 
sufficiency not  to  pay  a  particular  class  of  debts,  but  to  pay  all  debts 
of  every  nature.  Now,  if  the  term  "  due,"  in  reference  to  the  debts 
of  deceased  persons,  means  owing,  and  includes  all  debts,  whether 
payable  inprcBsenti  or  not,  it  is  difficult  to  perceive  how  a  different 
meaning  can  be  given  to  it,  in  regard  to  the  debt  of  the  United 
States,  considering  the  connection  in  which  it  stands  in  the  sequel 
of  the  same  sentence.  "  Where  the  estate,  &X5.,  shall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  satisfied."  The  obvious  meaning  is,  that 
in  case  of  a  deficiency  of  assets,  the  debt  owing  to  the  United  States 
shall  be  paid  before  the  debts  owing  to  the  other  creditors. 

The  only  real  doubt  in  the  present  case,  arises  from  the  phrase- 
ology of  the  65th  section  of  the  act  of  the  2d  of  March,  1799,  c.  128 ; 
which  provides,  that "  where  any  bond  for  the  payment  of  duties 
shall  not  be  satisfied  on  the  day  it  may  become  due,  the  collector 
shall  forthwith,  and  without  delay,  cause  a  prosecution  to  be  com- 
menced for  the  recovery  of  the  money  thereon,  in  the  proper  court 
having  cognizance  thereof.  And  in  all  cases  of  insolvency,  or  where 
any  estate  in  the  hands  of  executors,  administrators,  or  assignees, 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
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debt  or  debts  due  to  the  United  States  on  any  such  bond  or  bonds, 
shall  be  first  satisfied"  The  argument  is,  that  the  words  ^<  any  such 
bond  or  bonds"  refer  to  the  bonds  mentioned  in  the  introductory  part 
of  the  sentence ;  that  is,  to  bonds  for  duties  which  have  become  pay- 
able, and  are  not  paid.  But  we  think  that  this  construction  is  not 
necessary  or  unavoidable.  The  words  "such  bond  or  bonds"  are 
fully  satisfied  by  referring  them  as  matter  of  description  to 
bonds  for  the  payment  •of  duties,  whether  then  payable  [  *  38  ] 
or  not.  The  description  is  of  a  particular  class  of  l>onds, 
namely,  for  the  payment  of  duties,  and  not  of  the  accidental  circum- 
stance of  their  time  of  payment 

No  reason  can  be  perceived,  why,  in  C€ises  of  a  deficiency  of  assets 
of  deceased  persons,  the  legislature  should  make  a  distinction  be- 
tween bonds  which  should  be  payable  at  the  time  of  their  decease, 
and  bonds  which  should  become  payable  afterwards.  The  same 
public  policy  which  would  secure  a  priority  of  payment  to  the 
United  States  in  one  case,  appUes  with  equal  force  to  the  other ;  and 
an  omission  to  provide  for  such  priority  in  regard  to  bonds  payable  in 
fuiuro^  would  amount  to  an  abandonment  of  all  claims,  except  for  a 
pro  rata  dividend.  In  cases  of  genersd  assignments  by  debtors,  there 
would  be  a  still  stronger  reason  against  making  a  distinction  between 
bonds  then  payable  and  bonds  payable  infuturo  ;  for  the  debtor  might, 
at  his  option,  give  any  preferences  to  other  creditors,  and  postpone  the 
debts  of  the  United  States  of  the  latter  description,  and  even  exclude 
them  altogether.  In  the  case  before  the  court,  the  assignment  ex- 
pressly postpones  the  claims  of  the  United  States  in  favor  of  mere 
private  creditors.  It  would  be  difficult  to  assign  any  sufficient 
motive  for  the  legislature  to  allow  the  public  debtors  to  avail  them- 
nelves  of  such  an  injurious  option.  If,  then,  no  reason  can  be  per- 
ceived for  such  a  distinction,  grounded  upon  public  policy,  the  lan- 
guage ought  to  be  very  clear,  which  should  induce  the  court  to  adopt 
it  There  should  be  no  other  rational  means  of  interpreting  the  terms, 
so  as  to  give  them  their  full  and  natural  meaning.  This,  we  think, 
is  not  the  predicament  of  the  present  language.  Every  word  may 
have  a  fair  construction,  without  introducing  any  such  restrictive 
construction.  There  is  this  additional  considemtion  which  deserves 
notice,  that,  in  our  view,  the  act  of  1797,  c  74,  clearly  embraces  all 
debts  of  the  United  States,  whether  payable  at  the  decease  of  the 
party,  or  afterwards.  There  is  no  reason  to  presume  that  the  legis- 
lature intended  i^  grant  any  peculiar  favor  to  merchant  importers ; 
for  otherwise  the  priority  of  the  United  States  would  have  been 
withdrawn  from  all  bonds  for  duties,  and  not  (as  the  argument  sup- 
poses) from  a  particular  class  of  such  bonds.     And  as  there  is  no 
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[  *  39  ]  repeal  of  the  act  of  1797,  c  74,  except  such  aa  may  *  arise 
by  implicafion  from  the  terms  of  the  65th  section  of  the  act 
of  1799,  c.  128 ;  if  these  terms  cover  only  cases  of  bonds  actually 
become  due,  they  leave  the  act  of  1797  in  frill  force  with  regard  to 
all  other  bonds* 

But  if  this  reasoning  were  less  satisfru^tory  to  our  minds  than  it  is, 
there  is  another  ground  upon  which  we  should  arrive  at  the  same 
conclusion.  The  act  of  1799,  c.  128,  in  the  62d  section,  prescribes 
the  form  of  bonds  for  the  payment  of  duties.  It  is  the  common  form 
of  a  bond  with  a  penalty  upon  a  condition  underwritten.  The  obli- 
gatory part  admits  a  present  existing  debt  due  to  the  United  States, 
which  the  party  holds  himself  firmly  bound  to  pay  to  the  United 
States.  The  condition,  in  a  legal  sense,  constitutes  no  part  of  the 
obligation,  but  is  merely  a  condition,  by  a  compliance  with  which 
the  party  may  discharge  himself  from  the  debt  admitted  to  be  due 
by  the  obligatory  clause.  And  accordingly  it  is  well  known,  that  in 
declarations  on  bonds  with  a  condition,  no  notice  need  be  taken  of 
the  existence  of  the  condition.  If  the  debtor  would  avail  himself  of 
it,  he  must  pray  oyer  of  it,  and  plead  it  by  way  of  discharge.  In  the 
strictest  sense,  then,  the  bond  is  a  debitum  in  prcdsenUy  though  looking 
to  the  condition  it  may  be.  properly  said  to  be  solvendum  infuturo^ 
and  we  think  that  it  is  in  the  sense  of  this  maxim,  that  the  legisla- 
ture is  to  be  understood  in  the  use  of  the  words,  ^  debt  due  io  the 
United  States."  Wherever  the  common  law  would  hold  a  debt  to 
be  debitum  in  prcesentiy  solvendum  in  futuroj  the  statute  embraces  it 
just  as  much  as  if  it  were  presently  payable. 

It  is  not  unimportant  to  state,  that  the  construction  which  we  have 
given  to  the  terms  of  the  act,  is  that  which  ib  understood  to  have 
been  practically  acted  upon  by  the  government,  as  well  as  by  indi- 
viduals, ever  since  its  enactment.  Many  estates,  as  well  of  deceased 
persons,  as  of  persons  insolvent  who  have  made  general  assignments, 
have  been  settled  upon  the  footing  of  its  correctness.  A  practice  so 
long  and  so  general  would,  of  itself^  furnish  strong  grounds  for  a 
liberal  construction,  and  could  not  now  be  disturbed  without  intro- 
ducing a  train  of  serious  mischiefs.  We  think  the  practice  was 
founded  in  the  true  exposition  of  the  terms  and  intent  of 
[  •  40  ]  *  the  act,  but  if  it  were  susceptible  of  some  doubt,  so  long 
an  acquiescence  in  it  would  justify  us  in  yielding  to  it  as  a 
safe  and  reasonable  exposition. 

This  opinion  will  be  certified  to  the  circuit  ooi^  of  the  North 
Carolina  district 

12P.102;6O.76& 
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C0ABIJB3  A.  Davis,  Con9U^Ganpral  op  the  King  of  Saxont, 
Plaintiff  in  Error,  v.  Isaac  Paokard,  Hjsnrt  Dispibr,  anp  William 
MoRPHT^  Defendants  in  Brror; 

6  P.  41. 

Tbe  pUdntilT  ki  error  sim4  out  of  tht  court  of  errors  of  Now  York,  %  writ  of  error  to  the 
raprerae  covrt  of  that  State,  and  assigned,  as  an  error  ia  fact,  that  he  was  coasul-general 
in  the  United  States  for  the  king  of  Saxony ;  the  defendants  in  error  answered  that  this 
dijd  not  appear  by  the  record  of  the  sapreme  court ;  the  coart  of  errors  affirmed  the  jadg- 
Qient  of  the  sapreme  ooart:  on  a  writ  of  error  from  this  coart  under  the  25th  section  of 
the  Judiciary  Act,  (1  Suu.  at  Large,  S5,)  --^Hfid,  1.  That  this  court  can  notice  nothing 
which  took  place  in  the  state  court  unless  it  appears  on  the  record ;  2.  That  it  is  sufficient  if 
it  appears  an  act  of  congress  was  applicable  to  the  case,  and  was  misconstrued  against 
die  plaintiffs  claim ;  9.  That  this  did  appear,  and  this  court  had  jurisdictfiou. 

The  case  is  stated  in  the  opinion  of  tbe  court 

Sedgwick^  for  the  motion. 

J.  M.  White  and  A.  &  Oarr^  contra, 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *47  ] 

This  case  comes  up  on  a  writ  of  error  to  the  court  for  the 
correction  of  errors  in  the  State  of  New  York,  being  the  highest  court 
of  law  in  that  State,  in  which  a  decision  in  this  suit  could  be  had. 
And  a  motion  has  been  here  made  to  dismiss  the  writ  of  error  for 
want  of  jurisdiction  in  this  court 

From  the  record  returned  to  this  court,  it  appears  that  the  cause 
went  up  to  t^e  court  for  the  correctioa  of  errors  in  New  York  upon 
a  writ  of  error  to  the  supreme  court  of  that  State ;  and  that  in  tbe 
court  of  errors,  the  plaintiff  assigned  as  error  in  fact,  that  he,  Charles 
A.  Davis,  bef(»re  and  at  the  time  of  tbe  commencement  of  the  suit 
against  hinii  was  and  ever  since  hath  continued  to  be,  and  yet  is 
consul-general  in  the  United  States  of  his  Majesty,  the  king  of 
Saxony,  duly  admitted  and  jwroved  as  such  by  the  President  of  the 
United  States.  And  being  such  consul,  he  ought  not,  according  to 
the  constitution  and  Jaws  of  the  United  States,  to  have  been  im- 
{beaded  in  the  said  supreme  court,  but  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  or  in  some 
other  district  court  of  the  said  United  States,  and  that  tlie  said 
supreme  court  had  not  jurisdiction,  and  ought  not  to  have  taken  to 
itself  Hie  cognizance  of  the  said  cause.  To  this  assignment  of  errors, 
tbe  defendants  in  «rror  answered,  that  there  is  no  error  in  the  record 
and  proceedings  aforesaid,  nor  in  giving  the  judgment  afore- 
said, because  they  say,  that  it  *  nowhere  appears  by  the  [  *  48  ] 
said  record,  proceedings,  or  judgment,  that  the  said  Charles 

2* 


18  SUPREME  COURT  OF  THE  rTNITED  STATES. 

DftTis  9.  Pickard.    6  P. 

A.  Davis  ever  was  consul  of  the  king  of  Saxony,  and  they  pray  that 
the  said  court  for  the  correction  of  errors  may  proceed  to  examine 
the  record  and  proceedings  aforesaid,  and  the  matter  aforesaid,  above 
assigned  for  error,  and  that  the  judgment  aforesaid  may  be  in  all 
things  affirmed. 

The  record  then  states,  whereupon  the  court  for  the  correction  of 
errors,  after  having  heard  the  counsel  for  both  parties,  and  diligently 
examined,  and  fully  understood,  the  causes  assigned  for  error,  and 
inspected  the  record  and  process  aforesaid,  did  order  and  adjudge 
that  the  judgment  of  the  supreme  court  be  in  all  things  affirmed. 

The  motion  made  in  this  court  to  dismiss  the  writ  of  error  is 
founded  and  resisted  upon  affidavits,  on  each  side,  dbclosing  what 
took  place  in  the  court  of  errors  in  New  York,  on  a  motion  there 
made  to  dismiss  the  writ  of  error  to  the  supreme  court  of  that  State, 
and  the  opinion  of  the  chancellor  delivered  in  the  court  of  errors, 
assigning  his  reasons  for  affirming  the  judgment  of  the  supreme 
court,  has  also  been  laid  before  us. 

We  cannot  enter  into  an  examination  of  that  question  at  all :  what- 
ever took  place  in  the  state  court,  which  forms  no  part  of  the  record 
sent  up  to  this  court,  must  be  entirely  laid  out  of  view.  This  is  the 
established  course  of  this  court,  and  neither  the  opinion  of  the  chan- 
cellor, or  the  proceedings  on  the  motion,-  forms  a  part  of  the  record. 
12  Wheat.  118.  The  question  before  this  court  is,  whether  the  judg- 
ment was  correct,  not  the  ground  on  which  that  judgment  was  given. 
6  Wheat  603. 

It  has  also  been  settled,  that  in  order  to  give  jurisdiction  to  this 
court  under  the  25th  section  of  the  Judiciary  Act,  (2d  voL  Laws  TJ.  S. 
65,)  it  is  not  necessary  that  the  record  should  state  in  terms  that 
an  act  of  congress  was  in  point  of  fact  drawn  in  question.  It  is 
sufficient,  if  it  appears  from  the  record  that  an  act  of  congress  was 
applicable  to  the  case,  and  was  misconstrued,  and  the  decision  in  the 
state  court  was  against  the  privilege  or  exemption  specially  set  up 
under  such  statute.  4  Wheat.  311 ;  2  Pet.  260;  3  Id.  301 ;  4  Id.  429. 
How  stands  the  record,  then,  in  this  case  ?  Charles  A.  Davis  alleges 
that  he  is  consul-general  of  the  king  of  Saxony  in  the  United  States, 
and  that  he  is  thereby  privileged  from  being  sued  in  the 
[  *  49  ]  *  state  court,  according  to  the  constitution  and  laws  of  the 
United  States.  The  fact  of  his  being  such  consul  is  not 
denied  by  the  joinder  in  error.  The  answer  given  is,  that  it  nowhere 
appears  by  the  record,  proceedings,  or  judgment  of  the  supreme 
court,  that  the  said  Davis  was  such  consul ;  and  the  court  of  errors, 
in  giving  judgment  say,  after  having  examined  and  ftdly  understood 
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the  causes  assigned  for  error,  they  affirm  the  judgment  of  the  supreme 
court.  This  was  deciding  against  the  privilege  set  up  under  the  act 
of  congress,  which  declares  that  the  district  court  of  the  United 
States  shall  have  jurisdiction,  exclusively  of  the  courts  of  the  several 
States,  of  all  suits  against  consuls  and  vice-consuls.  (2d  vol.  Laws 
U.  S.  60,  §  9.)' 

The  question  before  this  court  is  not  whether  the  judgment  of  the 
supreme  court  in  New  York  was  correct  It  is  the  judgment  of  the 
court  for  the  correction  of  errors,  that  is  to  be  reviewed  here.  That 
is,  the  final  judgment  in  the  highest  court  in  the  State,  and  none 
other,  can  be  brought  into  this  court,  under  the  25th  section  of  the 
Judiciary  Act. 

Whether  it  was  competent  for  Davis  in  the  court  of  errors  to 
assign,  as  error  in  fact,  his  exemption  from  being  sued  in* a  state 
court,  is  not  a  question  presented  by  the  record.  No  such  question 
appears  to  have  been  raised  or  decided  by  the  court  And  judging 
from  the  ordinary  course  of  judicial  proceedings  in  such  cases,  we 
are  warranted  in  inferring  that  no  such  question  could  have  been 
made.  For  if  the  court  of  errors  had  entertained  the  opinion  that 
such  exemption  could  not  be  assigned  for  error  in  that  court,  the 
writ  of  error  would  probably  have  been  dismissed.  Or  if  the  court 
had  understood  that  the  fact  of  his  being  consul  was  denied,  an  issue 
would  probably  have  been  directed  to  try  that  fact,  under  a  provision 
in  a  statute  of  that  State,  which  declares :  "  That  whenever  an  issue 
of  fact  shall  be  joined  upon  any  writ  of  error,  returned  into  the 
court  for  the  correction  of  errors,  and  whenever  any  question  of  fact 
shall  arise  upon  any  motion  in  relation  to  such  writ,  or  the  proceed- 
ings thereon,  the  court  may  remit  the  record  to  the  supreme  court, 
with  Hirections  to  cause  an  issue  to  be  made  up  by  the  parties,  to 
try  si*ch  question  of  fact  at  the  proper  circuit  court  or  sit- 
tinga  and  to  certify  •the  verdict  thereupon  to  the  said  [  *  50  ] 
court  for  the  correction  of  errors."  (2d  vol.  Rev.  Stat  New 
York,  601.) 

Prom  the  record,  then,  we  are  necessarily  left  to  conclude  that  the  • 
state  court,  assuming  or  admitting  the  fact  that  Davis  was  consul- 
general,  as  alleged  in  his  assignment  of  errors,  yet  [decided  that]  it 
did  not  exempt  him  from  being  sued  in  a  state  court,  which  brings 
the  case  within  the  25th  section  of  the  Judiciary  Act ;  the  decision 
having  been  against  the  exemption  set  up  and  claimed  under  a 
statute  of  the  United  States. 

The  motion  to  dismiss  the  writ  of  error  is  accordingly  denied. 
7  P.  276;  10 P.  868;  UP.  614;  6  0. 140. 


1  1  Stats,  at  Laiige,  7G. 
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Bank  of  thb  United  States,  Plaintiff  in  Error,  v.  John  O.  Dunn, 

Defendant  in  Error. 

6  P.  61. 

Am  mdorser  is  not  a  competent  witneiB  to  prove  that  when  a  prior  indorter  pat  his  name  on 
the  note  he  did  so  under  a  representation  that  sufficient  bank  stock,  to  secnre  pajment  of 
the  note,  had  been  pledged  hj  the  maker,  and  that  his  liabilitj  would  be  merely  nominal ; 
nor  can  oral  eridence,  to  that  effect,  be  allowed  to  control  the  contract  of  the  indorser; 
nor  had  the  president  and  cashier  of  a  branch  of  the  Bank  of  the  United  Stales  anthorilj 
to  bind  that  bank  by  such  a  representation. 

The  case  is  stated  in  the  opinion  of  tiie  court 

Lear  and  Sergeant^  for  the  plaintiflfe. 

Goxe,  contra. 

[  •  65  ]       •  IVTLean,  J.,  delivered  the  opinion  of  the  oonrt. 

In  the  circuit  court  for  the  District  of  Columbia,  from 
which  this  cause  is  brought  by  writ  of  error,  the  plaintiffs  com- 
menced their  action  on  the  case  against  the  defendant,  as  indorser 
of  a  promissory  note.  The  general  issue  was  pleaded,  and  at  the 
trial  the  plaintiffs  read  in  evidence  the  following  note :  — 

$1,000.  Sixty  days  after  date,  I  promise  to  pay  John  O.  Dunn,  or 
order,  one  thousand  dollars,  for  value  received,  negotiable  and  pay- 
able at  the  United  States  Branch  Bank  in  Washington. 

John  Scott. 
On  the  back  of  which  was  indorsed, 

Overton  Carr,^ 
J.  O.  Dunn. 
The  signatures  of  the  parties  were  admitted,  and  proof  was  given 
of  demand  at  the  bank,  and  notice  to  the  indorsers. 

The  defendant  then  offered  as  a  witness  Overton  Carr,  an  indorser 
of  said  note,  who  testified  that  before  he  indorsed  the  same,  he  had 
a  conversation  with  John  Scott,  the  maker,  and  was  informed  by 
him  that  certain  bank  stock  had  been  pledged,  or  was  to  be  pledged, 
by  Roger  C.  Weightman,  as  security  for  the  ultimate  payment  of 
the  said  note,  and  that  there  would  be  no  risk  in  indorsing 
•  66  ]  it.     That  the  witness  then  *  went   into   the  room  of  the 
cashier  of  the  plaintifis'  office  of  discount  and  deposit  ai 
Washington,  and  found  there  the  said  cashier,  and  Thomas  Swann, 
the  president  of  the  said   office,  to  whom   he   communicated  the 
conversation   with    Mr.    Scott,    and    from  whom   he   understood, 
upon  inquiry,  that  the  names  of  two  indorsers  residing  in  Wash- 
ington were  required  upon  the  said  note,  as  matter  of  form ;  and 
that   he  would   incur  no   responsibility  (or  no  risk)  by   indorsing 
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the  said  note.     He  does  not  recollect  the  conversation  in  terms,  but 
soch  was  the  impression  be  received  from  it 

That  be  went  immediately  to  the  defendant  and  persuaded  him  to 
indorse  the  note,  by  representing  to  him  that  he  would  incur  no 
responsibility  or  no  risk  in  indorsing  it,  as  the  payment  was  secured 
by  a  pledge  of  stock ;  and  to  whom  he  repeated  the  conversation  with 
Mr.  Scott,  and  said  president  and  cashier.  That  no  person  was  present 
at  the  conversation,  the  terms  of  which  he  does  not  recollect ;  but  that 
ihe  impression  he  received  from  this  conversation  with  the  aforesaid 
president  and  cashier,  and  with  the  said  Scott,  and  which  impression 
he  conveyed  to  the  defendant  was,  that  the  indorsers  of  said  note 
would  not  be  looked  to  for  payment,  until  the  security  pledged  had 
been  first  resorted  to;  but  that  the  said  indorsers  would  be  liable  in 
case  of  any  deficiency  of  the  said  security  to  supply  the  same.  That 
neither  this  witness  nor  Mr.  Dunn  was,  at  the  time,  able  to  pay 
such  a  sum,  and  that  both  indorsed  the  note  as  volunteers,  and  with- 
out any  consideration,  but  under  the  belief  that  they  incurred  no  re- 
sponsibility, (or  no  risk,)  and  were  only  to  put  their  names  to  the 
paper  for  form  sake. 

To  which  evidence  the  plaintifis,  by  their  counsel,  objected  ;  but 
the  court  permitted  it  to  go  to  the  jury. 

The  plaintiffs  examined  as  a  witness  Richard  Smith,  the  cashier, 
whose  testimony  was  overruled ;  and  then  Thomas  Swann,  the  presi- 
dent of  the  bank,  was  offered  as  a  witness  and  rejected ;  it  appear- 
ing that  they  were  both  stockholders  in  the  bank.  To  this  decision 
of  the  court,  a  bill  of  exceptions  was  taken  by  the  plaintiffs,  and 
exception  was  also  taken  to  the  evidence  of  Overton  Carr. 

On  this  last  exception  the  plaintifis  rely  for  a  reversal  of 
*  the  judgment  of  the  circuit  court     And  first,  the  question  [  *  57  ] 
as  to  the  competency  of  this  witness  is  raised. 

He  is  not  incompetent  merely  from  the  fact  of  his  name  being  in- 
dorsed on  the  bilL  To  exclude  his  testimony,  on  this  gro'ind,  he 
must  have  an  interest  in  the  result  of  the  cause.  Such  interest  is  not 
apparent  in  this  case ;  and  any  objection  which  can  arise  from  bis 
being  a  party  to  the  bill,  goes  rather  to  his  credibility  than  his  com- 
petency. 

But  it  is  a  well-settled  principle,  that  no  man  who  is  a  party  to  a 
negotiable  note  shall  be  permitted,  by  his  own  testimony,  to  invalidate 
it*  Having  given  it  the  sanction  of  his  name,  and  th  reby  added  to 
the  value  of  the  instrument  by  giving  it  currency,  he  shaJl  not  be  per- 
mitted to  testify  that  the  note  was  given  for  a  gambling  consideration, 
or  under  any  other  circumstances  which  would  destroy  its  validity 
This  doctrine  is  clearly  laid  down  in  the  case  of  Walton  el  oL  as* 
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signees  of  Sutton  v.  Shelley,  reported  in  1  Term  B.  296,  and  is  dtill 
held  to  be  law,  although  in  7  Term  B.  56,  it  is  decided  that  in.  an  ac- 
tion for  usury,  the  borrower  of  the  money  is  a  competent. witness  to 
prove  the  whole  case. 

Several  authorities  are  cited  by  the  plaintiff's  counsel  to  show  that 
parol  evidence  is  not  admissible  to  vary  a  written  agreement 

In  the  case  of  Hoare  et  aL  v.  Graham  et  aL,  3  Camp.  57,  the  court 
lay  down  the  principle,  that  "  in  an  action  on  a  promissory  note  or 
bill  of  exchange,  the  defendant  cannot  give  in  evidence  a  parol  agree- 
ment entered  into  when  it  was  drawn,  that  it  should  be  renewed  and 
payment  should  not  be  demanded  when  it  became  due. 

This  court,  in  the  case  of  Renner  r.  The  Bank  of  Columbia,  9 
Wheat  587,  in  answer  to  the  argument  that  the  admission  of  proof 
of  the  custom  or  usage  of  the  bank  would  go  to  alter  the  written 
contract  of  the  parties,  say :  "  If  this  is  the  light  in  which  it  is  to  be 
considered,  there  can  be  no  doubt  that  it  ought  to  be  laid  entirely  out 
of  view ;  for  there  is  no  rule  of  law  better  settled,  or  more  salutary  in 
its  application  to  contracts,  than  that  which  precludes  the  admission 
of  parol  evidence  to  contradict  or  substantially  vary  the  legal  import 
of  a  written  agreement" 

Parol  evidence  may  be  admitted  to  explain  a  written 

[  •  58  ]     agreement  'where  there  is  a  latent  ambiguity,  or  a  want  of 

consideration  may  be  shown  in  a  simple  contract ;  or,  to 

defeat  the  plaintiff's  action,  the  defendant  may  prove  that  the  note 

was  assigned  to  the  plaintiff,  in  trust,  for  the  payer.     6  Mass.  432. 

It  is  competent  to  prove  by  parol  that  a  guarantor  signed  his  name 
in  blank,  on  the  back  of  a  promissory  note,  and  authorized  another 
to  write  a  sufficient  guarantee  over  it    7  Mass.  233 . 

To  show  in  what  cases  parol  evidence  may  be  received  to  explain 
a  written  agreement,  and  where  it  is  not  admissible,  the  following 
authorities  have  been  referred  to :  8  Taunt  92 ;  1  Chit  661 ;  Peake's 
Cases,  40 ;  Gilbert's  R.  154. 

On  the  part  of  the  defendant's  counsel  it  is  contended,  that  be- 
tween parties  and  privies  to  an  instrument  not  under  seal,  a  want  of 
consideration,  in  whole  or  in  part,  may  be  shown.  That  the*  indorse- 
ment in  question  was  made  in  blank,  and  that  it  is  competent  for  the 
defendant  to  prove  under  what  circumstances  it  was  made.  That 
if  an  assurance  were  given  at  the  time  of  the  indorsement  that  the 
names  of  the  defendant  and  Carr  were  only  required  as  a  matter  of 
form,  and  that  a  guarantee  had  been  given  for  the  payment  of  the 
note,  so  as  to  save  the  indorsers  from  responsibility,  it  may  be  proved, 
under  the  rule  which  permits  the  promisor  to  go  into  the  considera- 
tion  of  a  note  or  bill  between  the  original  parties. 
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In  support  of  this  position,  authorities  cure  read  from  5  Serg.  & 
Eawle,  363,  and  4  Wash.  C.  C.  R.  480.  In  the  latter  case,  Mr.  Jus- 
lice  Washington  says  :  *'  The  reasons  which  forbid  the  admission  of 
parol  evidence  to  alter  or  explain  written  agreements  and  other  instru- 
ments, do  not  apply  to  those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  in  respect  to  the  indorser  of  a 
note  of  hand.  The  evidence  of  the  agreement  made  between  the 
plaintiffs  and  defendants,  whereby  the  latter  were  to  be  discharged  on 
the  happening  of  a  particular  event,  was  therefore  properly  admitted." 
The  decision  in  5  Serg.  &  Rawle  was  on  a  question  somewhat  analo- 
gous  to  the  one  under  consideration,  except  in  the  present  case  there 
is  no  allegation  of  fr^ud,  and  the  decision  in  that  case  was  made  to 
turn  in  part,  at  least,  on  that  ground. 

In  Pennsylvania,  there  is  no  court  of  chancery,  and  it  is  known 
that  the  courts  in  that  State  admit  parol  proof  to  affect 
•written  contracts,  to  a  greater  extent  than  is  sanctioned  in     [  *  59  I 
the  States  where  a  chancery  jurisdiction  is  exercised.     The 
rule  has  been  differently  settled  in  this  court 

The  note  in  question  was  first  indorsed  by  the  defendant  to  Carr, 
and  by  him  negotiated  with  the  bank.  It  was  discounted  on  the 
credit  of  the  names  indorsed  upon  the  note.  This  is  the  legal  pre- 
sumption that  arises  from  the  transaction ;  and  if  the  first  indorser 
were  permitted  to  prove  that  there  was  a  secret  understanding  be- 
tween himself  and  his  assignees  that  he  should  not  be  held  respon- 
sible for  the  payment  of  the  note,  would  it  not  seriously  affect  the 
credit  of  this  description  of  paper  ?  Might  it  not,  in  many  cases, 
operate  as  a  fraud  upon  subsequent  indorsers  ? 

The  liability  of  parties  to  a  bill  of  exchange,  or  promissory  note, 
has  been  fixed  on  certain  principles,  which  are  essential  to  the  credit 
and  circulation  of  such  paper.  These  principles  originated  in  the 
convenience  of  commercial  transactions,  and  cannot  now  be  departed 
from. 

The  facts  stated  by  the  witness  Carr  are  in  direct  contradiction  to 
the  obligations  implied  from  the  indorsement  of  the  defendant.  By 
his  indorsement,  he  promised  to  pay  the  note  at  maturity,  if  the 
drawer  should  fail  to  pay  it.  The  only  condition  on  which  this  prom- 
ise was  made,  was,  that  a  demand  should  be  made  of  the  drawer 
when  the  note  should  become  due,  and  a  notice  given  to  the  defend- 
ant of  its  dishonor.  But  the  facts  stated  by  the  witness  would  tend 
to  show  that  no  such  promise  was  made.  Does  not  this  contradict 
tiie  instrument?  and  would  not  the  precedent  tend  to  shake,  if  not 
destroy,  the  credit  of  commercial  paper  ?  On  this  ground  alone  the 
exception  would  be  fatal ;  but  the  most  decisive  objection  to  the  evi- 
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dence  is,  that  the  agreement  was  not  made  with  those  persons  vno 
have  power  to  bind  the  bank  in  such  cases.  It  is  not  the  duty  of  the 
cashier  and  president  to  make  such  contracts;  nor  have  they  the 
power  to  bind  the  bank,  except  in  the  discharge  of  their  ordinary 
duties. 

All  discounts  are  made  under  the  authority  of  the  directors,  and  it 
is  for  them  to  fix  any  conditions  which  may  be  proper  in  loaning 
money.  If,  therefore,  the  evidence  were  clear  of  other  legal  objec- 
tions, it  could  not  have  the  effect  to  release  the  defendant 
[  •  60  ]  from  liability.  The  assurances  relied  on,  if  made,  •  were  not 
made  by  persons  authorized  to  make  them.  The  bank  is 
not  bound  by  them ;  nor  would  it  be  bound  if  the  assurances  had 
been  made  in  so  specific  and  direct  a  manner  as  to  create  a  personal 
responsibility  on  the  part  of  the  cashier  and  president. 

Upon  a  fall  view  of  the  case,  the  court  are  clearly  of  the  opinion, 
that  the  evidence  of  Cc^r  should  have  been  overruled  by  the  circuit 
court;  or  tlfey  should  have  instructed  the  jury  that  the  facts  proved 
were  not  in  law  sufficient  to  release  the  defendant  from  liability  on 
his  indorsement  The  judgment  of  the  circuit  cotkft  must,  therefore, 
be  reversed,  and  a  venire  de  novo  awarded. 

81M2;   11P.86;  12P.146;   16P.877;  8H.73;  4H.4(>4;  5  0.278;  20  H.  442; 
21  H.  866;  1  Wal.  166;  10  W.  672;  6  0. 481. 


HfiNRY  Miller's  Heirs  and  Devisees,  Complainants  and  Appel- 
lants, V.  Jacob  and  Isaac  M'Intyre,  Appellees. 

6  P.  61. 

If  new  parties  nrc  made  by  amending  a  bill  in  equity,  the  statnte  of  liniitations  does  nol 

ceMe  to  ran  m  their  fhvor  until  thej  are  thus  made  parties. 
Is  equity,  as  well  as  at  law,  a  statute  of  limitations  is  a  bar,  where  the  conflicting  titles 

are  adverse  in  their  origin,  and  one  was  equiMble  and  the  other  legaL 

The  case  is  stated  in  the  opinion  of  the  court. 

Doddridge  and  Deimy^  for  the  appellants. 

Wickliffe  and  Daniel^  contra. 

[  •  62  ]      •  JVFLiBAN,  J.,  delivered  the  opinion  of  the  court 

This  cause  was  appealed  from  the  decree  of  the  circuit 
court  of  the  United  States  for  the  DisMct  of  Kentucky.  The 
original  bill  was  filed  in  May,  1808,  in  which  the  complainants  stated, 
that  on  the  10th  of  December,  1782,  their  ancestor,  Henry  Miller, 
made  an  entry  of  1,687  acres  of  land,  which  was  surveyed  the  9th  of 
^pril,  1804,  and  patented  the  19th  of  July,  1820.     That  the  defend- 
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mtxis  were  in  poflBession  of  the  land  under  said  claims ;  and  the  bill 
prayed  that  they  might  be  compelled  to  disclose  their  titles,  and 
surrender  the  poBsession  of  the  premises. 

In  Jane,  1815,  the  complainants  amended  their  bill,  and,  among 
other  things,  stated  that,  on  the  19th  of  May,  1780,  Nicholas  M'ln- 
tyre  entered  a  thousand  acres  of  land  on  the  waters  of  the  Licking, 
&c,  and  having  caused  the  same  to  be  surveyed,  contrary  to  location, 
obtained  a  patent,  elder  in  date  than  the  complainants'.  That  this 
land  was  devised  by  Nicholas  M'Intyre  to  his  sons  Isaac  and  Jacob ; 
and  that  Isaac  conveyed  to  John  M'Intyre,  who  is  made  a  defend* 
ant  Jacob  M'Intyre  and  several  others  are  also  made  defendants. 
In  1816,  Jacob  M'Intyre  filed  his  answer,  in  which  he  admits  the 
entry  of  his  ancestor,  as  stated  by  the  complainants,  and  sets  forth  an 
amendment  of  the  said  entry,  made  on  the  14th  of  December,  1782* 
By  this  amendment,  it  seems,  the  entry  was  made  to  interfere  with 
oomplainants'  entry. 

An  amended  answer  was  filed  by  Jacob  M'Intyre,  in  May,  1822, 
in  which  he  claims  the  benefit  of  the  statute  of  Umitations  from  an 
occupancy  of  the  land  more  than  twenty  years  before  suit  was 
brought  Isaac  M'Intyre  seems  never  to  have  been  served  with 
process,  or  made  a  defendant  to  the  amended  bill.  This  was  deemed 
unnecessary ;  it  is  presumed  from  the  fact  stated  in  the  bill,  that  he 
had  conveyed  his  interest  to  John  M'Intyre. 

In  his  answer,  filed  in  December,  1821,  John  M'Intyre^  states,  that 
the  legal  title  to  no  part  of  the  thousand  acres  is  vested  in  him ;  but 
that  he  holds  a  bond,  executed  by  Nicholas  M'Intyre,  for  a  moiety 
of  the  said  tract;  and  that  a  deed  for  the  same  had  been  executed  to 
him  by  Isaac  M'Intyre,  but  that  it  had  never  been  recorded.  He  alleges, 
that  an  adverse  possession  of  more  than  twenty  years,  by  himself  and 
those  claiming  under  him,  is  a  bar  to  the  plaintifis'  right 

•  The  cause  was  twice  appealed  to  the  supreme  court  [  *  63  ] 
firom  the  decrees  of  the  circuit  court ;  and  on  the  second 
appeal,  the  decree  dismissing  the  bill  was  reversed,  on  the  ground  that 
under  the  land  law  the  survey  of  the  complainants  was  made  in  due 
time,  and  that  the  patent  wets  legally  issued.  And  the  cause  was 
remanded  to  the  circuit  court  for  further  proceedings ;  and  leave  was 
given  to  the  parties  to  take  testimony.  2  Wheat  316 ;  11  Wheat 
441.  Additional  testimony  was  taken,  ohiefiy  with  the  view  of 
proving  the  pKissession  of  the  defendants  under  the  M'Intyre  patent 

As  the  complainants'  title  was  sustained  by  the  decree  of  this 
court,  in  1826,  the  defendants  do  not  attempt  to  impeach  it,  but  rely 
eacduttively  on  their  possession. 

In  April,  1792,  Kentucky  adopted  a  constitution,  and  she  was 

VOL.  X.  3 
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admitted  into  the  union  as  an  independent  state  the  ensuing  session 
of  congress. 

By  the  first  section  of  the  schedule,  which  was  adopted  with  the 
constitution,  it  is  provided,  "that  all  rights,  actions,  prosecutions, 
claims  and  contracts,  as  well  of  individuals  as  of  bodies  corporate, 
shall  continue  as  if  the  said  government  had  not  been  established." 

The  statute  of  limitations,  which  was  passed  by  the  legislature  of 
Kentucky,  on  the  17th  of  December,  1796,  was  a  literal  copy  of  the 
Virginia  statute  ;  which  was  in  force  before  the  entries  now  in  con- 
troversy were  made.  This  statute  therefore  operated  upon  the  rights 
of  the  parties,  while  the  District  of  Kentucky  formed  a  part  of  the 
State  of  Virginia,  and  afterwards  by  the  adoption  of  the  convention. 
It  was  not  repealed  by  the  statute  of  1796,  but  reenacted  in  all  its 
parts. 

In  the  second  section  of  this  statute  it  is  provided,  "  that  all  writs, 
&c,  upon  any  titie  heretofore  accrued,  or  which  may  hereafter  fall 
or  accrue,  shall  be  sued  out  within  twenty  years  next  after  such  titie 
or  cause  of  action  accrued,  and  not  afterwards  ;  and  that  no  person 
or  persons  who  now  hath,  or  have,  or  may  hereafter  have  any  right 
or  titie  of  entry,  into  any  lands,  tenements,  or  hereditaments,  shall 
make  any  entiy,  but  within  twenty  years  next  after  such  right  or 
title  accrued ;  and  such  person  shall  be  barred  from  any  entry  after- 
wards." "  Provided,  nevertheless,  that  if  any  person  or  persons, 
entitled  to  such  writ  or  writs,  or  to  such  right  or  titie  of 
[  *  64  ]  entry  as  aforesaid,  shall  be  *  under  age,  dec.,  or  not  within 
the  commonwealth  at  the  time  such  right  or  titie  accrued 
or  coming  to  them  ;  every  such  person  and  his  or  her  heirs  shall  and 
may,  notwithstanding  the  said  twenty  years  cure  or  shall  be  expired, 
bring  or  maintain  his  action,  or  make  his  entry,  within  ten  years 
next  after  such  disabilities  removed,  or  death  of  the  person  so  dis- 
abled, and  not  afterwards." 

By  Josiah  JVTDowell,  David  Jamison,  James  Sonce,  Michael  Horn- 
back,  and  other  witnesses,  it  is  satisfactorily  proved,  that  possession 
was  taken  of  the  land  in  controversy,  under  the  M'Intyre  grant,  by 
the  defendants  or  persons  claiming  under  them,  in  the  spring  of  the 
year  1788  or  1789.  The  weight  of  testimony  is  in  favor  of  the 
former  period.  It  is  also  made  to  appear,  that  the  possession  was 
adverse  to  the  complainants'  titie,  and  coextensive  with  the  limits 
of  the  patent  If  an  entry  be  made  under  a  grant,  and  there  is  no 
adverse  possession,  the  entry  will  be  limited  only  by  the  grant,  unless 
the  contrary  appear. 

Various  reasons  are  assigned  against  the  operation  of  the  statute 
in  this  case. 
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It  i8  insisted,  that  the  amended  bill,  filed  in  1815,  by  which  the 
defendants  were  made  parties  to  the  bill,  has  relation  to  the  com- 
mencement of  the  suit  in  1808,  and  consequenlly,  that  the  statute 
cannot  bar,  as  its  limitation  had  not  then  run. 

Until  the  defendants  were  made  parties  to  the  bill,  the  suit  cannot 
be  considered  as  having  been  commenced  against  them.  It  would 
be  a  novel  and  unjust  principle  to  make  the  defendants  responsible 
for  a  proceeding  of  which  they  had  no  notice,  and  where  a  final 
decree  in  the  cc^se  could  not  have  prejudiced  their  rights. 

Where  the  statute  is  pleaded,  at  law  or  in  equity,  and  the  plaintiif 
desires  to  bring  himself  within  its  savings,  it  would  be  proper  for  him 
in  his  replication,  or  by  an  amendment  of  hb  bill,  to  set  forth  the 
facts  specially.  This  has  not  been  done  in  the  present  case  ;  but  as 
there  are  other  grounds  on  which  the  decision  may  rest,  this  objection 
will  not  be  further  noticed. 

The  adverse  possession  was  taken  in  this  case  in  the  spring  of 
1788  or  1789.  In  the  spring  of  1796,  the  ancestor* of  the  com- 
plainants died,  and  his  heirs  brought  suit  against  the  pres- 
•  ent  defendants  in  June,  1815.  From  some  of  the  depo-  [  *  66  J 
sitions  it  appears  that  a  part  of  the  complainants  were  not 
of  fuU  age,  in  April,  1804 ;  but  how  soon  afterwards  this  disability 
ceased,  is  not  proved.  Unless  the  disability  be  shown  to  exist,  so  as 
to  protect  the  rights  of  the  complainants,  the  efiect  of  the  statute,  on 
that  ground,  cannot  be  avoided. 

At  least  twenty-six  years  elapsed  after  the  adverse  possession  was 
taken  by  the  defendants,  before  suit  was  brought  against  them  by 
the  complainants,  and  nineteen  years  from  the  decease  of  their 
ancestor. 

As  the  statute  of  Virginia  was  made  the  statute  of  Kentucky,  by 
adoption,  in  1792,  if  the  adverse  possession  which  had  been  held  for 
several  years,  commenced  at  that  time,  or  when  the  constitution 
formed  by  Kentucky  was  sanctioned  by  congress,  it  would  give  a 
possession  of  about  twenty-two  years ;  eighteen  or  nineteen  of  which 
were  subsequent  to  the  decease  of  the  complainants'  ancestor. 

Under  this  state  of  facts,  it  is  clear  that  the  statute  constitutes  a 
bar,  unless  it  shall  be  shown  not  to  operate  against  the  complainants' 
title. 

As  the  limitation  of  the  statute,  both  as  to  the  twenty  years' 
adverse  possession,  and  the  ten  years'  subsequent  to  the  decease  of 
the  complfidnants'  ancestor,  had  run  since  1793,  before  suit  was  com- 
menced, it  is  unnecessary  to  inquire  what  efiect  the  Virginia  statute 
bad  upon  the  rights  of  the  parties  before  it  was  adopted  by  Kentucky. 

It  is  earnestly  contended  that  the  statute  does  not  run  against  an 
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equitable  title,  and  conseqnently,  that  it  ccumot  operate  as  a  bar  in 
tfads  case,  as  the  legal  title  was  not  vested  in  the  complainants  until 
the  emanation  of  their  patent  in  1820. 

On  this  ground  the  counsel  seem  chiefly  to  rely,  and  several  author- 
ities are  referred  to  in  support  of  it« 

In  4  Bibb,  372,  the  court  say,  it  is  a  general  rule  that  a  court  of 
equity  will  not  relieve  against  a  possession  with  right,  after  the  lapse 
of  twenty  years ;  but  they  do  not  determine  whether  this  rule  applies 
where  the  conflicting  titles  are  adverse  in  their  origin.  2  Mar.  670 ; 
1  Mar.  53,  506 ;  3  Mar.  146,  are  cited  to  show  that  the  statute  does 
not  run,  except  against  a  grsmt.  This  is  undoubtedly  the  case  at  law, 
but  a  different  rule  has  been  established  in  equity.  The 
[  •  66  ]  courts  in  Kentucky  *  and  elsewhere,  by  analogy,  apply  the 
statute  in  chancery  to  bar  an  equitable  right,  where  at  law 
it  would  have  operated  against  a  grant 

This  principle  has  been  so  well  established,  and  so  generally  sanc- 
tioned by  courts  of  equity,  that  it  can  hardly  be  necessary  to  enter 
into  an  investigation  of  it. 

At  first  the  rule  was  controverted,  and  afterwards  frequently  evaded, 
on  the  ground  of  implied  trusts ;  but  the  modern  decisions  have  uni- 
formly sustained  the  principle.  This  doctrine  is  ably  discussed  in  the 
case  of  the  Marquis  of  Cholmondely  v.  Lord  Clinton,  reported  in  2 
Jacob  &  Walker,  1.  In  that  case,  it  is  said  that  ^  at  all  times, 
courts  of  equity  have,  upon  general  principles  of  their  own,  even 
where  there  was  no  statutable  bar,  refused  relief  to  stale  demands ; 
where  the  party  has  slept  upon  his  rights,  and  acquiesced  for  a  great 
length  of  time.'* 

At  law,  the  statute,  operates  where  the  conflicting  titles  are  adverse 
in  their  origin,  and  no  reason  is  perceived  against  giving  the  same 
effect  to  the  statute  in  equity. 

In  the  case  of  Elmendorf  v.  Taylor,  10  Wheat  168,  the  chief  justice 
in  giving  the  opinion  of  the  court,  says,  "  from  the  earliest  ages  courts 
of  equity  have  refused  their  aid  to  those  who  have  neglected,  for  an 
unreasonable  length  of  time,  to  assert  their  claims ;  especially  where 
the  legal  estate  has  been  transferred  to  purchasers  without  notice." 
That  <<  although  the  statutes  of  limitations  do  not,  either  in  England 
or  in  these  States,  extend  to  suits  in  chancery,  yet  the  courts  in  both 
countries  have  acknowledged  their  obligations."  In  referring  to  the 
case  of  Cholmondely  v.  Clinton,  he  says,  ^4t  was  considered  and 
treated  by  the  court  as  a  case  of  the  highest  importance ;  and  the 
opinion  was  unequivocally  expressed  that,  both  on  principle  and 
authority,  the  laches  and  non-claim  of  the  rightful  owner  of  an  equit^ 
able  estate  for  a  period  of  twenty  years,  (supposing  it  the  case  of  one 
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^ho  must  within  that  period  haTe  made  his  claim  in  a  court  of  law 
had  it  been  a  legal  estate,)  under  no  disability,  and  where  there  has 
been  no  fraud,  will  constitute  a  bar  to  equitable  relief,  by  analogy  to 
the  statute  of  limitations,  if  during  all  that  period  the  possession  has 
been  held  under  a  claim  unequivocally  adverse."  This  case  was 
appealed  to  the  bouse  of  lords,  where  the  Icwrd  chancellor 
•  considered  that  twenty  years  constituted  a  bar ;  the  pos-  [  *  67  j 
session  being  adverse.  And  Lord  Redesdale  declared  that 
"  they  had  always  considered  the  provision  in  the  statute  of  James," 
which  is  similar  to  the  Kentucky  statute  under  consideration,  and 
**  which  apjdied  to  rights  and  titles  of  entry,  in  which  the  period  of 
limitation  was  twenty  years,  as  that  by  which  they  were  bound ;  and 
it  was  that  upon  which  they  had  constantly  acted." 

In  the  condusion  of  the  opinion,  the  chief  justice  says,  <'in  all 
cases,  where  an  adverse  possession  has  continued  for  twenty  years,  it 
constitutes,  in  the  opinion  of  this  court,  a  complete  bar  in  equity." 

From  the  above  authorities,  it  appears  the  rule  is  well  settled,  both 
in  England  and  in  this  country,  that  effect  will  be  given  to  the  statute 
of  limitation,  in  equity,  the  same  as  at  law.  And  as  in  this  case 
there  could  be  no  doubt,  if  the  complainants'  ancestor  bad  held  by 
grant  at  the  time  the  adverse  possession  was  taken,  that  the  statute 
would  have  barred  the  right  of  entry ;  the  same  effect  must  be  given 
to  it  in  equity. 

The  decree  of  the  circuit  court,  dismissing  the  bill,  is  afBrmed. 
OK  1:^4,622;  9 P. 406;  lOF.  177;  12P.241;  1BL189;  IB. 288;  22W.246; 

8  0.888. 


John  Smith  T.,  Haintiff,  v.  Robert  Bell,  Defendant 

«  P.  «8. 

Bequest  to  the  testator's  wife  of  all  his  personal  estate,  **to  and  for  her  own  use,  benefit,  and 
disposal,  absolutely;  the  remainder  of  the  said  estate,  after  her  decease,  to  be  for  the  use 
of  the  said  Jesse  Goodwin,"  the  son  of  the  testator— £/eW,  the  beqnest  to  the  son  cut 
down  the  interest  of  the  wife  to  a  life  estate,  and  the  son  took  a  vested  remainder. 

The  case  is  stated  in  the  opinion  of  the  conrt 

Key  and  Orundt/,  for  the  plaintiff. 

No  counsel  cotUrd. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  74  ] 
This  case  is  adjourned  to  this  court  from  the  court  of  the 
United  States  for  the  seventh  circuit  and  district  of  East  Tennessee, 
on  a  point  on  which  the  judges  of  that  court  were  divided  in  opinion. 

3* 
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The  plaintiff  brought  an  action  of  trover  and  conversion  against 
the  defendant,  for  several  slaves  in  his  declaration  mentioned.  He 
claimed  the  slaves  under  the  following  clause  in  the  will  of  Britain 
B.  Gtoodwin :  "  also,  I  give  to  my  wife,  Elizabeth  Goodwin,  all  my 
personal  estate  whatsoever  and  wheresoever,  and  of  what  nature, 
kind,  and  quality  soever,  after  payment  of  my  debts,  legacies,  and 
funeral  expenses,  which  personal  estate  I  give  and  bequeathe,  unto  my 
said  wife,  Elizabeth  Goodwin,  to  and  for  her  own  use  and  benefit^ 
and  disposal  absolutely ;  the  remainder  of  the  said  estate,  after  her 

decease,  to  be  for  the  use  of  the  said  Jesse  Goodwin." 
[  •  75  ]  •  Elizabeth  Goodwin  took  the  estate  of  the  testator  into 
her  possession  and  intermarried  with  Robert  Bell,  the  de- 
fendant After  which  the  said  Jesse  Gtoodwin  sold  his  interest 
therein  to  the  plaintifl^  who,  after  the  death  of  Elizabeth,  instituted 
this  suit.  Upon  the  trial  the  following  questions  occurred,  on  which 
the  judges  were  divided  in  opinion :  "  whether,  by  the  will  of  said 
Britain  B.  Goodwin,  said  Elizabeth  GtK)dwin  had  an  absolute  title 
to  the  personal  estate  of  said  Britain  B.  Goodwin,  or  only  a  life 
estate ;  and  also,  whether  said  Jesse  Goodwin,  by  said  will,  had  a 
vested  remainder  that  would  come  into  possession  on  the  death  of 
said  Elizabeth,  or  was  said  remainder  void  ?  " 

The  first  and  great  rule  in  the  exposition  of  wills,  to  which  all 
other  rules  must  bend,  is  that  the  intention  of  the  testator  expressed 
in  his  will  shall  prevail,  provided  it  be  consistent  with  the  rules  of 
law.  Doug.  322;  1  Black.  672.  This  principle  is  generally  asserted 
in  the  construction  of  every  testamentary  disposition.  It  is  emphat- 
ically the  will  of  the  person  who  makes  it,  and  is  defined  to  be 
"  the  legal  declaration  of  a  man's  intentions,  which  he  wills  to  be 
perforgied  after  his  death."  2  Black.  Com.  499.  These  intentions 
are  to  be  collected  from  his  words,  and  ought  to  be  carried  into  effect 
:f  they  be  consistent  with  law. 

In  the  construction  of  ambiguous  expressions,  the  situation  of  the 
parties  may  very  properly  be  taken  into  view.  The  ties  which  con- 
nect the  testator  with  his  legatees,  the  affection  subsisting  between 
them,  the  motives  which  may  reasonably  be  supposed  to  operate  with 
him,  and  to  influence  him  in  the  disposition  of  his  property,  are  all 
entitled  to  consideration  in  expounding  doubtful  words,  and  ascer- 
taining the  meaning  in  which  the  testator  used  them. 

In  the  will  under  consideration,  but  two  persons  are  mentioned ; 
a  wife  and  a  son.  The  testator  attempts,  in  express  words,  to  make 
a  provision  for  both  out  of  the  same  property.  The  provision  for  the 
wife  is  immediate;  that  for  the  son  is  to  take  effect  after  her  death. 
The  words  of  the  will  make  both  provisions,  but  it  is  doubted  whether 
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both  can  have  effect  In  the  first  member  of  the  sentence  he  says,  "  1 
give  to  my  wife  Elizabeth  Goodwin,  all  my  pergonal  estate  whatso- 
ever and  wheresoever,  and  of  what  nature,  kind,  and  quality 
soever,  •  after  payment  of  my  debts,  legacies,  and  ffineral  [  *  76  ] 
expenses ;  which  personal  estate  I  give  and  bequeathe  unto 
ray  said  wife,  Elizabeth  Goodwin,  to  and  for  her  own  use  and  benefit 
and  disposal  absolutely.'' 

It  must  be  admitted  that  words  could  not  have  been  employed 
which  would  be  better  fitted  to  give  the  whole  personal  estate  abso- 
lutely to  the  wife,  or  which  would  more  clearly  express  that  intention. 
But  the  testator  proceeds :  "  the  remainder  of  said  estate,  after  her 
decease,  to  be  for  the  use  of  the  said  Jesse  Goodwin."  Jesse  Good- 
win was  his  son. 

These  words  give  the  remainder  of  the  estate,  after  his  wife's 
decease,  to  the  son,  with  as  much  clearness  as  the  preceding  words 
give  the  whole  estate  to  his  wife.  They  manifest  the  intention  of  the 
testator  to  make  a  future  provision  for  his  son,  as  clearly  as  the  first 
part  of  the  bequest  manifests  his  intention  to  make  an  immediate 
provision  for  his  wife.  If  the  first  bequest  is  to  take  effect  according 
to  the  obvious  import  of  the  words  taken  alone,  the  last  is  expunged 
from  the  wilL  The  operation  of  the  whole  clause  will  be  precisely 
the  same  as  if  the  last  member  of  the  sentence  were  stricken  out ; 
yet  both  clauses  are  equally  the  words  of  the  testator,  are  equally 
binding,  and  equally  claim  the  attention  of  those  who  may  construe 
the  will.  We  are  no  more  at  liberty  to  disregard  the  last  member  of 
the  sentence  than  the  first  No  rule  is  better  settled,  than  that  the 
whole  will  is  to  be  taken  together,  and  is  to  be  so  construed  as  to 
give  effect,  if  it  be  possible,  to  the  whole.  Either  the  last  member  of 
the  sentence  must  be  totally  rejected,  or  it  must  influence  the  con- 
struction of  the  first  so  as  to  restrain  the  natural  meaning  of  its 
words ;  either  the  bequest  to  the  son  must  be  stricken  out,  or  it  must 
limit  the  bequest  to  the  wife,  and  confine  it  to  her  life.  The  limita- 
tion in  remainder,  shows  that,  in  the  opinion  of  the  testator,  the 
previous  words  had  given  only  an  estate  for  life.  This  was  the  sense 
in  which  he  used  them. 

It  is  impossible  to  read  the  will  without  perceiving  a  clear  inten- 
tion to  give  the  personal  estate  to  the  son  after  the  death  of  his 
mother.  "  The  remainder  of  the  said  estate,  after  her  decease,  to  be 
for  the  use  of  the  said  Jesse  Goodwin."  Had  the  testator 
been  asked  whether  he  intended  to  give  any  thing  'by  this  [  *77  ] 
bequest  to  his  son,  the  words  of  the  clause  would  have 
answered  the  question  in  as  plain  terms  as  our  language  affords. 

If  we  look  to  the  situation  of  the  parties,  to  the  motives  which 
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rnight  naturally  operate  on  the  testator,  to  the  whole  curenmstaneeBi 
so  far  as  they  appear  in  the  case,  we  find  every  reason  for  supporting 
the  intention  which  the  words,  giving  effect  to  all,  of  themselves 
import  • 

The  only  two  objects  of  the  testator's  bounty  were  his  wife  and  his 
son«  Both  must  have  been  dear  to  him*  The  will  fumishee  no  indi- 
cation of  his  possessing  any  land.  His  personal  estate  was  probably 
small,  too  small  to  be  divided.  It  appears  to  have  consisted  of  a 
negro  woman  and  four  others,  probably  her  children.  Their  relative 
ages,  which  are  stated  in  the  plaintiff's  declaration,  would  indicate 
that  the  woman  was  the  mother  of  the  other  four.  A  sLirth  is  sued  for, 
but  he  was  not  born  at  the  death  of  the  testator.  The  value  of  the 
other  articles,  which  constituted  his  personal  estate,  is  not  mentioned, 
but  it  was  probably  inconsiderable.  Farmers  and  planters  having 
no  real  estate,  and  only  five  slaves,  a  woman  and  four  children,  have 
rarely  much  personal  estate  in  addition  to  their  slaves.  The  testator 
waj  not  in  a  condition  to  make  any  present  provision  for  an  only 
child,  without  lessening  that  he  wished  to  make  for  his  wife.  He 
therefore  gives  to  his  son  only  a  horse  and  one  feather  bed.  The 
residue  is  given  to  his  wife. 

What  feelings,  what  wishes  might  be  supposed  to  actuate  a  hus- 
band and  a  father  having  so  little  to  bestow  on  a  wife  and  child  he 
was  about  to  leave  behind  him  ?  His  affections  would  {prompt  him 
to  give  something  to  both.  He  could  not  be  insensible  to  the  claims 
of  either.  But  if  his  property  would  not,  in  his  opinion,  bear  imme- 
diate division,  the  only  practicable  mode  of  accomplishing  his  object 
would  be  to  give  a  present  interest  to  one,  and  a  future  interest  to 
the  other.  All  his  feelings  would  prompt  him  to  make,  as  far  as  was 
in  his  power,  a  comfortable  provision  for  his  wife  during  her  life,  and 
for  his  child  after  her  decease.  This  he  has  attempted  to  do.  No 
principle  in  our  nature  could  prompt  him  to  give  his  property  to  the 
future  husband  of  his  wife,  to  the  exclusion  of  his  only  child.  Every 
consideration,  then,  suggested  by  the  relation  of  the  parties 
[  •  78  ]  and  the  circumstances  of  the  case,  comes  *  in  aid  of  that 
construction  which  would  give  effect  to  the  last  as  well  a^ 
first  clause  in  the  will,  which  would  support  the  bequest  of  the 
remainder  to  the  son,  as  well  as  the  bequest  to  the  wife.  It  is  not 
possible  to  doubt  that  this  was  the  intention  of  the  testator. 

Is  this  intention  controverted  by  any  positive  rule  of  law?  Has 
the  testator  attempted  to  do  that  which  the  law  forbids  ? 

The  rule  that  a  remainder  may  be  limited,  aftar  a  life  estate  in 
persona]  property,  is  as  well  settied  as  any  other  principle  of  our  law. 
The  attempt  to  create  such  limitation  is  not  opposed  by  the  policy 
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of  the  law,  or  by  any  of  its  rules.  K  the  intention  to  create  such 
limitation  is  manifested  in  a  will,  the  courts  will  sustain  it.  Some 
other  rule  of  law,  then,  must  bear  on  the  case,  or  the  intention  will 
prevaiL 

It  is  stated  in  many  cases  that,  where  there  are  two  intents  incon- 
distent  with  each  other,  that  which  is  primary  will  control  that  which 
is  secondary ;  but  the  intent  to  provide  for  the  wife  during  life,  is  not 
inconsistent  with  the  intent  to  provide  for  the  son  by  giving  him  the 
same  property  after  her  decease.  The  two  intents  stand  very  well 
together,  and  are  consistent,  as  well  with  the  probable  intention  as 
with  the  words  of  the  testator.  The  intention  to  give  the  personal 
estate  absolutely  to  the  wife,  is,  it  is  true,  inconsistent  with  the 
intention  to  give  it  after  her  decease  to  his  son.  But  which  of  them 
is  the  primary  intent  ?  which  ought  to  control  the  other  ?  If  we  are 
governed  by  the  words,  if  we  endeavor  to  give  full  effect  to  them  all,  or 
if  we  are  influenced  by  the  relation  of  the  parties,  and  the  motives 
which  probably  governed  in  making  the  will,  no  such  inconsistent 
intentions  exist ;  but  if  they  do  exist,  we  perceive  no  motive  for 
ascribing  any  superior  strength  to  that  which  would  provide  for  those 
who  might  claim  the  estate  of  the  wife  after  her  decease,  to  that 
which  would  provide,  after  her  decease,  for  the  only  child  of  the 
testator. 

To  create  these  inconsistent  intentions,  this  intention  to  do,  in 
limiting  this  remainder,  what  the  policy  of  the  law  forbids,  the 
bequest  to  the  wife  must  be  construed  to  give  her  the  power  to  sell 
or  consume  the  whole  personal  estate  during  her  life,  which  is  totally 
incompatible  with  a  gift  of  what  remains  at  her  death.  The  remain- 
der, after  such  a  bequest,  is  said  to  be  void  for  uncertainty. 

•  As  this  construction  destroys,  totally,  the  legacy,  obviously  [  *  79  ] 
intended  for  the  son  by  his  father,  it  will  not  be  made  unless 
it  be  indispensable.   No  effort  to  explain  the  words  in  a  different  sense 
can  do  so  much  violence  to  the  clause,  as  the  total  rejection  of  the 
whole  bequest  given  in  express  terms,  to  an  only  son. 

The  first  part  of  the  clause  which  gives  the  personal  estate  to  the 
wife  would,  undoubtedly,  if  standing  alone,  give  it  to  her  absolutely. 
But  all  the  cases  admit  that  a  remainder  Umited  on  such  a  bequest, 
would  be  valid,  and  that  the  wife  would  take  only  for  life.  The  diffi- 
culty is  produced  by  the  subsequent  words.  They  are  "which 
personal  estates  I  give  and  bequeathe  unto  my  SEud  wife,  Elizabeth 
Goodwin,  to  and  for  her  own  use  and  benefit,  and  disposal  abso- 
lutely." The  operation  of  these  words,  when  standing  alone,  cannot 
be  questioned.  But  suppose  the  testator  had  added  the  words 
"  during  her  life."     These  words  would  have  restrsdned  those  which 
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preceded  them,  and  have  limited  the  use  and  benefit  and  the  abso- 
lute disposal  given  by  the  prior  words,  to  the  use  and  benefit,  and  to 
a  disposal  for  the  life  of  the  wife.  13  Yes.  444.  The  words,  then, 
are  susceptible  of  such  limitation.  It  may  be  imposed  on  them  by 
other  words.  Even  the  words  "  disposal  absolutely,"  may  have  their 
absolute  character  qualified  by  restraining  words  connected  with  and 
explaining  them  to  mean  such  absolute  disposal  as  a  tenant  tor  life 
may  make. 

If  this  would  be  true, provided  the  restraining  words  "for  her  life  " 
had  been  added,  why  may  not  other  equivalent  words,  others  which 
equally  manifest  the  intent  to  restrain  the  estate  of  the  wife  to  her 
life,  be  allowed  the  same  operation  ?  The  words  "  the  remainder  of 
said  estate,  after  her  decease,  to  be  for  the  use  of  the  said  Jesse 
Goodwin,"  are,*  we  think,  equivalent.  They  manifest  with  equal 
clearness  the  intent  to  limit  the  estate  given  to  her,  to  her  life,  and 
ought  to  have  the  same  effect  They  are  totally  inconsistent  with 
an  estate  in  the  wife,  which  is  to  endure  beyond  her  life. 

Notwithstanding  the  reasonableness  and  good  sense  of  this  general 
rule,  that  the  intention  shall  prevail,  it  has  been  sometimes  disregarded* 
K  the  testator  attempts  to  effect  that  which  the  law  forbids, 
[  *  80  ]  his  will  must  yield  to  the  rules  of  law.  But  *  courts  have 
sometimes  gone  further.  The  construction  put  upon  words 
in  one  will,  has  been  supposed  to  furnish  a  rule  for  construing  the 
same  words  in  other  wills,  and  thereby  to  furnish  some  settled  and 
fixed  rules  of  construction  which  ought  to  be  respected. 

We  cannot  say  that  this  principle  ought  to  be  totally  disregarded, 
but  it  should  never  be  carried  so  far  as  to  defeat  the  plain  intent,  if 
that  intent  may  be  carried  into  execution  without  violating  the  rules 
of  law.  It  has  been  said  truly,  3  Wils.  142,  "  that  cases  on  wills 
may  guide  us  to  general  rules  of  construction ;  but,  unless  a  case 
cited  be  in  every  respect  directly  in  point,  and  agree  in  every  circum- 
stance, it  wiU  have  little  or  no  weight  with  the  court,  who  always 
look  upon  the  intention  of  the  testator  as  the  polar-star  to  direct  them 
in  the  construction  of  wills." 

In  Porter  v.  Toumay,  3  Ves.  311,  Lord  Alvanley  declared  his  opin- 
ion to  be,  <*  that  a  gift  for  life,  if  specific,  of  things  qtud  ipso  usu  consth 
muntury  is  a  gift  of  the  property,  and  that  there  cannot  be  a  limita- 
tion after  a  life-interest  in  such  articles."  In  the  case  of  Randall  v. 
Russell,  3  Mer.  190,  the  master  of  the  rolls  inclines  to  the  same 
opinion.  But  these  cases  do  not  turn  on  the  construction  of  the 
wills,  but  on  the  g?neral  policy  of  the  law  in  cases  where  the  legacy 
is  of  fiurticles  where  "  the  use  and  the  property  can  have  no  separate 
existence." 
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One  of  the  strongest  cases  in  whicb  the  court  of  chancery  has  de« 
dded  that  the  legatee  first  named  took  absolutely,  though  there  was 
a  limitation  in  remainder,  is  that  of  Bull  v.  Kingston,  1  Mer.  314. 

Ann  Ashby,  by  her  will,  gave  the  sum  of  ^1,500,  bank  annuities, 
to  John  Earl  Talbot,  his  executors,  &C.,  in  trust  for  her  sister  Char- 
lotte Williams,  for  her  separate  use ;  and  ^'  all  otiier  sums  that  may 
be  due  to  her,"  she  left  in  trust  with  the  said  John  Earl  Talbot,  for 
the  use  of  her  said  sister.  "  What  I  have  not  otherwise  disposed  of,  I 
give  to  my  said  sister  the  unlimited  right  of  disposing  of  by  will, 
excepting  to  E.  P.  &c ;  and  in  case  my  said  sister  dies  without  a 
will,  I  give  all  that  may  remain  of  my  fortune  at  her  decease  to  my 
godson,  William  Ashby.  The  rest  and  residue  of  my  fortune  I  give 
to  my  sister  Charlotte  Williams,  making  her  the  sole  executrix  of 
this  my  last  will  and  testament" 

•  Charlotte  Williams  made  a  will,  by  which  she  appears  [  *  81  ] 
to  have  disposed  of  the  whole  of  her  own  estate,  but  not  to 
have  executed  the  power  contained  in  the  will  of  Ann  Ashby.  What 
remained  of  her  estate  was  claimed  by  the  representative  of  the  hus- 
band, who  survived  his  wife,  Charlotte  Williams ;  and  also  by  Wil- 
liam Ashby,  under  the  bequest  to  him  of  what  might  remain  at  the 
decease  of  Charlotte  Williams,  if  she  should  die  without  a  wilL 
The  master  of  the  rolls  being  of  opinion  that  the  whole  vested  in 
Charlotte  Williams,  decided  in  favor  of  the  representative  of  her  hus- 
band, and  that  the  bequest  to  William  Ashby  was  void. 

In  support  of  this  decree  it  might  be  urged  that,  as  the  remainder 
to  William  Ashby  was  limited  on  the  event  of  her  sister  dying  with- 
out a  will,  which  event  did  not  happen,  the  remainder  could  not  take 
effect.  Or,  which  is  stronger  ground,  that  the  whole  will  manifests 
an  intention  to  give  every  thing  to  her  sister ;  and  that  ihe  eventual 
limitation  in  favor  of  William  Ashby,  accompanied  as  it  is  by  various 
explanatory  provisions,  does  not  show  such  an  intention  in  his  favor 
as  to  defeat  the  operation  of  the  clauses  in  favor  of  Charlotte  Wil- 
liams, which  show  a  superior  solicitude  to  provide  for  her.  The  tes- 
tatrix gives  to  her  sister  the  unlimited  right  of  disposing  of  whatever 
may  not  have  been  bequeathed  by  herself,  thereby  enabling  her  to 
defeat  the  contingent  remainder  to  William  Ashby ;  and  then  gives 
to  her  sister  all  the  rest  and  residue  of  her  fortune.  The  sister  is 
obviously,  on  the  face  of  the  whole  will  taken  together,  the  favorite 
legatee ;  and  no  violence  is  done  to  the  intention  by  giving  to  be- 
quests to  her  their  full  effect,  uncontrolled  by  the  contingent  re- 
mainder to  William  Ashby. 

But  the  master  of  the  rolls  does  not  place  his  decree  on  tliis  ground, 
and  we  must  understand  it  as  he  understood  it  himself. 
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He  says,  it  is  impossible  to  make  sense  of  the  will  if  the  residuary 
clause  is  to  be  taken  as  distinct  firom  what  goes  before  it  "  It  is 
evident  the  testatrix  perceived  a  defect  in  her  intended  disposition  of 
the  entire  property  in  favor  of  Mrs.  Williams,  and  that  she  had  only 
given  a  power  where  she  meant  to  give  the  absolute  interest.  To 
supply  that  defect,  she  gives  the  residue  by  the  clause  i|i 
[  *  82  ]  question;  and  then  the  will  •is  to  be  read  as  if  it  stood 
thus:  *I  give  to  Charlotte  Williams  the  residue  of  my 
estate,  together  with  the  right  of  disposing  of  the  same  by  will,  except 
to  E.  P. ;  and  if  she  dies  without  a  will,  then  I  give  whatever  may 
remain  at  her  death  to  William  Ashby.'  She  gives  to  Charlotte 
Williams,  as  a  married  woman,  the  right  of  disposing  by  will  of  the 
property  vested  in  her,  independendy  of  the  control  of  her  husband, 
and  she  intended  at  the  same  time  that,  if  any  thing  was  left  undis- 
posed of  by  her,  it  should  go  to  William  Ashby.  But  thia  is  an  in- 
tention that  must  fail  on  account  of  its  uncertainty.  Charlotte, 
therefore,  took  the  absolute  interest  in  the  property,"  &c. 

This  opinion  is  not  so  carefully  expressed  as  to  remove  all  doubts 
respecting  its  real  meaning,  and  to  show  precisely  whether  the  uncer- 
tainty, which  destroyed  the  validity  of  the  remainder,  belonged  to  aU 
cases  in  which  property  was  given  in  general  terms,  with  a  power  to 
use  it  and  to  dispose  of  it ;  or  belonged  to  those  cases  only  in  which 
analogous  circumstances  were  found.  The  master  of  the  rolls  admits 
that  the  testatrix  intended  to  dispose  of  the  entire  property  in  favor 
of  Mrs.  Williams,  but  perceived  that  she  had  only  given  a  power, 
where  she  meant  to  give  the  absolute  interest  In  speaking  after- 
wards of  the  right  given  to  Charlotte  Williams  of  disposing  by  will, 
he  says,  it  is  "  of  the  property  vested  in  her,  independent  of  the  con- 
trol of  her  husband." 

The  whole  opinion  furnishes  strong  re;ason  to  believe  that  the 
master  of  the  rolls  considered  himself  as  pursuing  the  intention  of 
the  testatrix  in  declaring  the  remainder  void,  and  that  Charlotte  Wil- 
liams took  absolutely.  It  would  be  difficult,  we  think,  to  support  the 
proposition  that  a  personal  thing,  not  consumed  by  the  use,  could  not 
be  limited  in  remainder  after  a  general  bequest  to  a  person  in  being, 
with  a  power  to  use  and  even  dispose  of  it;  provided  the  whole  will 
showed  a  clear  intention  to  limit  the  interest  of  the  first  taker  to  his 
life. 

In  Upwell  V.  Halsey,  1  P.  W.  651,  the  testator  directs  "  that  such 
part  of  his  estate  as  his  wife  should  leave  of  her  subsistence  should 
return  to  his  sister  and  the  heirs  of  her  body."  The  court  observed, 
"  as  to  what  has  been  insisted  on,  that  the  wife  had  a  power  over 
the  capital  or  principal  sum;  that  is  true,  provided  it  had  been 
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necessary  for  her  subsistence;  •not  otherwise;  so  that  her    [  *83  ] 
marriage  was  not  a  gift  in  law  of  this  trust  money.     Let 
the  master  see  how  much  of  this  personal  estate  has  been  applied  for 
the  wife's  subsistence ;  and,  for  the  residue  of  that  which  came  to  the 
defendant,  the  second  husband's  hands,  let  him  account" 

This  decree  is  founded  on  the  admission  that,  in  a  case  in  which 
the  first  taker  might  expend  an  uncertain  part  of  the  thing  given,  a 
remainder  might  be  limited.  The  uncertainty  of  the  sum  which 
might  remain,  formed  no  objection.  The  cases  are  numerous  in 
which  the  intent  has  controlled  express  words. 

In  the  case  of  Cowper  r.  Earl  Cowper,  2  P.  W.  720,  several  ques- 
tions were  discussed,  which  arose  on  the  will  of  Robert  Booth ;  one 
of  which  was  founded  on  a  bequest  of  money  to  Mr.  Samuel  Powell, 
to  be  laid  out  in  lands,  to  be  settled  "  in  trust  for  and  to  the  use  of 
my  son  and  daughter,  William  Cowper,  Esq.,  and  Judith,  his  wife, 
for  the  term  of  their  lives,  and  after  the  decease  of  my  daughter,  then 
to  the  child  or  children,"  &c.  It  became  a  question  of  some  impor- 
tance whether  the  limitation  over  took  effect  on  the  death  of  the 
daughter,  or  on  the  death  of  the  husband,  who  survived  her.  The 
master  of  the  rolls  was  of  opinion  that  it  took  effect  on  the  death  of 
the  wife,  being  of  opinion  that  the  express  words  giving  the  estate  to 
both  for  their  joint  Uves,  though  always  adjudged  to  carry  the  estate 
to  the  survivor,  were  restrained  to  the  wife  by  the  subsequent  words 
which  give  the  remainder  "  after  the  decease  of  his  daughter."  "  If 
the  latter  words  be  not  so  taken,  they  must,"  he  says,  "  be  totally 
rqected." 

After  reviewing  the  various  decisions  on  the  effect  of  such  limita- 
tions, he  adds,  "so  in  our  case,  the  words  subsequent  to  the  limitation, 
*  and  after  the  decease  of  my  daughter  to  the  child  or  children,'  &C., 
show  the  testator's  intent,  and  must  determine  the  effects  of  the  lim- 
itation, especially  in  a  will,  where  the  intent  overrules  the  legal  im- 
port of  the  words ;  be  they  never  so  express  and  determinate." 

In  finding  this  intent,  every  word  is  to  have  its  effect  Every 
word  is  to  be  taken  according  to  the  natural  and  common  import ; 
but,  whatever  may  be  the  strict  grammatical  construction  of  the 
words,  that  is  not  to  govern  if  the  intention  of  the  testator 
•unavoidably  requires  a  different  construction.  4  Ves.  67,  [  *  84  ] 
311,  329. 

The  court  said,  in  Sims  r.  Doughty,  5  Ves.  247,  "  and  if  two  parts 
of  the  will  are  totally  irreconcilable,  I  know  of  no  rule  but  by  taking 
the  subsequent  words  as  an  indication  of  a  subsequent  intention." 

Blackstone,  in  his  Commentaries,  vol.  ii.  380,  asserts  the  same 
principle.     The  approved  doctrine,  however,  unquestionably  is,  that 
VOL.  X.  4 
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they  should,  if  possible,  be  reconciled,  and  the  intention  be  collected 
from  the  whole  wilL 

In  the  case  before  the  court,  it  is,  we  think,  impossible  to  mistake 
the  intent  The  testator  unquestionably  intended  to  make  a  present 
provision  for  his  wife,  and  a  future  provision  for  his  son.  This  inten- 
tion can  be  defeated  only  by  expunging,  or  rendering  totally  inope- 
rative, the  last  clause  of  the  wilL  In  doing  so,  we  must  disregard  a 
long  series  of  opinions,  making  the  intention  of  the  testator  the  polar 
star  to  guide  us  in  the  construction  of  wills,  because  we  find  words 
which  indicate  an  intention  to  permit  the  first  taker  to  use  part  of 
the  estate  bequeathed. 

This  suit  is  brought  for  slaves,  —  a  species  of  property  not  con- 
sumed by  the  use,  and  in  which  a  remainder  may  be  limited  after  a 
life  estate.  They  composed  a  part,  and  probably  the  most  important 
part,  of  the  personal  estate  given  to  the  wife,  "  to  and  for  her  own 
use  and  benefit,  and  disposal  absolutely.''  But  in  this  personal  estate, 
according  to  the  usual  condition  of  persons  in  the  situation  of  the 
testator,  there  were  trifling  and  perishable  articles,  such  as  the  stock 
on  a  farm,  household  furniture,  and  the  crop  of  the  year,  which  would 
be  consumed  in  the  use,  and  over  which  the  exercise  of  absolute 
ownership  was  necessary  to  a  full  enjoyment  These  may  have  been 
in  the  mind  of  the  testator  when  he  employed  the  strong  words  of 
the  bequest  to  her.  But  be  this  as  it  may,  we  think  the  limitation 
to  the  son  on  the  death  of  the  wife  restrains  and  limits  the  preceding 
words  so  as  to  confine  the  power  of  absolute  disposition,  which  they 
purport  to  confer  of  the  slaves,  to  such  a  dbposition  of  them  as  may 
be  made  by  a  person  having  only  a  life  estate  in  them.  This  opinion 
is  to  be  certified  to  the  circuit  court 

8  0.824. 


James  Moobe,  Defendant  below,  now  Plaintiff  in  Error,  v.  Thb  Pbes- 

IDRNT,   DiREOTOBS,    AND     CoMPANY    OF    THB    BaNK     OF     COLUMBIA, 

Defendants  in  Error. 

6  P.  86. 

proof  that  the  promisor  of  a  note,  which  had  been  discounted  at  the  bank,  was  heard  to  saj 
to  a  third  person  who  congratubited  him  on  being  free  from  debt,  "  yes,  except  one  d — d 
$500  in  the  Bank  of  Columbia,  which  I  can  pay  at  any  time,''  and  that  this  note  was  the 
only  one  of  his  then  in  the  bank,  does  not  amount  to  a  new  promise,  nor  to  enough  to 
cause  one  to  be  implied,  and  does  not  remove  the  bar  of  the  statute  of  limitations. 

The  case  is  stated  in  the  opinion  of  the  court. 
Z.  C.  Lee  and  JoneSf  for  the  plaintiffl 
Lear  and  Sergeant^  contra. 
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•  Thompson,  X,  delivered  the  opinion  of  the  court.  [  *  90  ] 

The  only  question  in  this  case  is,  whether  the  evidence 
offered  upon  the  trial  was  sufficient  to  prevent  the  statute  of  limita- 
tion from  barring  the  action* 

The  suit  was  founded  upon  a  promissory  note  made  by  the  plain* 
tiffin  error,  bearing  date  the  25th  of  April,  1816,  by  which,  sixty  day? 
after  date,  he  promised  to  pay  Gilbert  Docker,  or  order,  $500,  value 
received,  at  the  Bank  of  Columbia. 

The  note  was  duly  indorsed  to  the  Bank  of  (Columbia,  and  in  July, 
1825,  a  suit  was  commenced  in  the  circuit  court  of  the  United  States 
for  the  District  of  Columbia,  upon  that  note.  The  statute  of  limita- 
tions, among  other  pleas,  was  interposed ;  and  the  plaintiff  in  the 
court  below,  to  take  the  case  out  of  the  statute,  proved  by  William 
A.  Rind,  that,  in  the  summer  of  1823,  he  went  into  a  tavern  to  read  the 
newspapers,  when  he  saw  in  the  pubUc  room  the  defendant,  James 
Moore,  and  two  companions,  drinking,  Moore  appearing  to  be  ele- 
vated with  what  he  had  drank ;  and  whilst  there  looking  at  the  news- 
papers, he  overheard  a  conversation  between,  the  defendant 
and  his  •  two  companions,  in  which  they  were  bantering  him  [  *  91  ] 
about  his  independent  circumstances,  and  of  his  being  so 
dear  of  debt  or  of  the  banks ;  when  the  defendant  jumped  up  and 
danced  about  the  room,  exclaiming,  ^  yes,  except  one  damned  $500  in 
the  Bank  of  Columbia,  which  I  can  pay  at  any  time."  No  part  of 
this  conversation  was  addressed  to  the  witness.  The  witness  had 
been  a  clerk  in  the  bank,  but  was  then  in  the  prison  bounds  in 
the  city  of  Washington,  and  after  his  discharge  from  prison,  he 
inunediately  returned  to  the  bank  in  Georgetown.  The  witness 
believed  the  defendant  knew  him  to  be  a  clerk  in  the  bank.  At  this 
time  he,  the  witness,  knew  the  note  in  question  was  lying  over  in 
bank,  and  he  knows  of  no  oiher  $500  note  of  the  defendant  in  that 
bank  but  what  is  paid.  The  plaintifis  further  proved  that,  upon  ex- 
amination of  their  books,  no  other  discounted  note  of  the  defendant 
stood  charged  to  him  at  the  time  of  the  conversation  referred  to  by 
the  witness. 

Upon  this  evidence  the  defendant  prayed  the  court  to  instruct  the 
jury  that  the  evidence  aforesaid  did  not  import  such  an  acknowledg- 
ment of  the  debt  in  question  as  was  sufficient  to  take  it  out  of  the 
statute  of  limitations,  which  instruction  the  court  refused,  and  per- 
mitted the  evidence  to  go  to  the  jury  as  evidence  of  an  acknowledg- 
ment to  repel  the  bar  of  the  statute.  The  jury  found  a  verdict  for 
the  plaintifil  A  bill  of  exceptions  was  taken  to  the  decision  of  the 
court,  and  the  case  is  brought  here  by  writ  of  error. 

The  question  as  to  what  shall  be  a  sufficient  acknowledgment  or 
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promise  to  take  a  case  out  of  the  statute,  has  frequently  received  the 
attention  and  examination  of  this  court,  and  the  cases  both  in  Eng« 
land  and  in  this  country  have  been  critically  reviewed.  It  is  deemed 
unnecessary  again  to  travel  over  this  ground,  but  it  is  sufficient  barely 
to  apply  some  of  the  rules  and  principles  to  be  extracted  from  these 
cases,  to  the  facts  in  the  one  now  before  us. 

This  court,  in  the  case  of  Clemenston  v.  Williams,  8  Cranch,  72, 
nearly  twenty  years  since,  expressed  a  very  decided  opinion,  that 
courts  had  gone  quite  far  enough  in  admitting  acknowle(%ments  and 
confessions  to  bar  the  operation  of  the  statute  of  limita* 
[  *  92  ]  tions,  and  that  this  court  was  not  inclined  to  *  extend  them; 
that  the  statute  was  entitled  to  the  same  respect  as  other 
statutes,  and  ought  not  to  be  explained  away.  And  from  the  course 
of  decisions  in  the  state  courts,  as  well  as  in  Engleind,  such  seems  to 
have  been  the  general  impression ;  and  they  have  been  gradually  re- 
turning to  a  construction  more  in  accordance  with  the  letter,  as  well 
as  the  spirit  and  intention  of  the  statute. 

In  the  case  referred  tQ,  it  was  laid  down  as  a  rule  applicable  to  this 
question,  that  an  acknowledgment  of  the  original  justice  of  a 
claim  was  not  sufficient  to  take  the  case  out  of  the  statute,  but  the 
acknowledgment  must  go  to  the  fact  that  it  was  still  due.  And  in 
Wetzell  V.  Bussard,  11  Wheat.  310,  it  is  held,  that  the  acknowledg- 
ment must  be  unqualified  and  unconditional,  amounting  to  an 
admission  that  the  original  debt  was  justly  demandable.  If  the  ac- 
knowledgments are  conditional,  they  cannot  be  construed  into  a 
revival  of  the  original  cause  of  action,  unless  that  be  done  on  which 
the  revival  was  made  to  depend.  It  may  be  considered  a  new  prom- 
ise, for  which  the  old  debt  is  a  sufficient  consideration,  and  the  plain- 
tiff ought  to  prove  a  performance,  or  a  readiness  to  perform  the 
condition  on  which  the  promise  was  made. 

This  is  the  doctrine  which  prevails  in  the  state  courts  generally. 
In  New  York,  it  is  held  that  an  acknowledgment  to  take  a  case  out 
of  the  statute  of  limitations,  must  be  of  a  present  subsisting  debt. 
If  the  acknowledgment  be  qualified  so  as  to  repel  the  presumption 
of  a  promise  to  pay,  it  is  not  sufficient  evidence  of  a  promise  to  pay, 
so  as  to  prevent  the  operation  of  the  statute.  16  Johns.  511 ;  6 
Johns.  Ch.  266, 290. 

This  question  again,  re^ntly,  (1828,)  came  under  the  considera- 
tion of  this  court,  in  the  case  of  Bell  v.  Morrison,  1  Pet.  352,  and 
underwent  a  very  elaborate  examination ;  and  the  leading  cases  in 
the  English  and  American  courts  were  reviewed,  and  the  court  say, 
"  we  adhere  to  the  doctrine  in  Wetzell  v.  Bussard,  and  think  it  the 
only  exposition  of  the  statute  which  is  consistent  with  its  true  object 
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and  import  If  the.  bar  is  sought  to  be  removed  by  the  proof  of  a 
new  promise,  that  promise,  as  a  new  cause  of  action,  ought  to  be 
proved  in  a  dear  and  explicit  manner,  and  be  in  its  terms  unequivo- 
cal and  determinate.'^ 

*If  there  be  no  express  promise,  but  a  promise  is  to  be  [  *  93  ] 
raised  by  implication  of  law  from  the  acknowledgment  of 
the  party,  such  acknowledgment  ought  to  contain  an  unqualified  and 
durect  admission  of  a  previous  subsisting  debt,  which  the  party  is 
liable  and  willing  to  pay.  If  there  be  accompanying  circumstances 
which  repel  the  presumption  of  a  promise  or  intention  to  pay,  if  the 
expressions  be  equivocal,  vague,  and  indeterminate,  leading  to  no 
certain  conclusion,  but  at  best  to  probable  inferences,  which  may  af- 
fect different  minds  in  different  ways,  they  ought  not  to  go  to  a  jury 
as  evidence  of  a  new  promise  to  revive  the  cause  of  action.  Any 
other  course  would  open  all  the  mischiefs,  against  which  the  statute 
was  intended  to  guard  innocent  persons,  and  expose  them  to  the  dan- 
ger of  being  entrapped  in  careless  conversations. 

The  principle  clearly  to  be  deduced  firom  these  cases  is,  that,  in  ad- 
dition to  the  admission  of  a  present  subsisting  debt,  there  must  be 
either  an  express  promise  to  pay,  or  circumstances  from  which  an  im- 
plied promise  may  fairly  be  presumed. 

And  this  is  the  conclusion  to  which  the  English  courts,  after  a  most 
vacillating  course  of  decisions,  had  come,  before  the  late  act  of 
parliament  of  Qeatge  IV.  c.  14.  This  act  shows,  in  a  very  striking 
point  of  view,  the  sense  of  that  country  of  the  great  mischiefs  which 
had  resulted  from  admitting  vague  and  loose  declarations,  in  a  great 
measure  to  set  aside  and  make  void  the  statute  of  limitations. 

That  act  (9th  May,  1829,)  recites  that,  whereas  various  questions 
have  arisen  in  actions  founded  on  simple  contract  as  to  the  proof  and 
effect  of  acknowledgments  and  promises  offered  in  evidence  for  the 
purpose  of  taking  cases  out  of  the  operations  of  said  enactments, 
(statute  of  limitations,)  and  it  is  expedient  to  prevent  such  questions, 
and  to  make  provision  for  giving  effect  to  the  said  enactments,  and 
to  the  intention  thereof,  be  it  enacted  &c.,  that  in  actions  of  debt,  or 
upon  the  case  grounded  upon  any  simple  contract,  no  acknowledg- 
ment or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of  the 
operation  of  said  enactments,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be 
made,  or  contained  by  or  in  *  some  writing  to  be  signed  by  [  *  94  ] 
the  party  chargeable  thereby.  Martin's  Treatise  on  act  9, 
Geo.  IV. 

Although  this  act  can  have  no  direct  bearing  upon  the  question 

4* 
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here,  it  serves  to  illustrate  and  confirm  the  fitness  and  policy  of  the 
course  pursued  by  our  courts,  in  cautiously  admitting  loose  verbal  dec* 
larations  and  promises  to  take  a  case  out  of  the  statute  of  limitations. 

K  the  docMne  of  this  court,  as  laid  down  in  the  cases  I  have 
referred  to,  is  to  govern  the  one  now  before  us,  the  facts  and  circum- 
stances given  in  evidence  fall  very  far  short  of  taking  the  case  out  of 
the  statute  of  limitations.  There  is  no  direct  acknowledgment  of  a 
present  subsisting  debt ;  no  express  promise  to  pay ;  nor  any  circum- 
stances from  which  an  implied  promise  may  fairly  be  presumed. 
The  declarations  of  the  defendant  below  were  vague  and  indetermin- 
ate, leading  to  no  certain  conclusion,  and  at  best  to  probable  inference 
only ;  and  indeed,  if  unexplained  by  any  other  evidence,  they  were 
senseless.  It  is  left  uncertain,  even,  whetiier  the  conversation  referred 
to  the  note  in  question.  The  evidence  that  this  was  the  only  $500 
note  of  his  lying  over  in  the  bank,  might  afford  a  plausible  conjecture 
that  this  was  the  one  alluded  to.  But  that  is  not  enough,  according 
to  the  rule  lead  down  in  Bell  v.  Morrison ;  nor  is  there  any  direct  ad- 
mission of  a  present  subsisting  debt  due.  The  epithet  which  accom- 
panied the  declaration,  would  well  admit  of  a  contrary  conclusion ; 
and  that  there  were  some  circumstances  attending  it  that  would  lead 
him  to  resist  payment  The  assertion  of  his  abiUty  to  pay  is  no 
promise  to  pay. 

The  whole  declarations,  taken  together,  do  not  amount  either  to 
an  explicit  promise  to  pay,  made  in  terms  unequivocal  and  deter- 
minate, or  disclose  circumstances  from  which  an  implied  promise 
may  fairly  be  presumed,  one  or  the  other  of  which  this  court  has  said 
is  necessary  to  take  the  case  out  of  the  statute. 

The  court  below  therefore  erred  in  not  giving  the  instructions 
prayed  for  by  the  defendant. 

The  judgment  must  accordingly  be  reversed,  and  the  cause  sent 
back,  with  directions  to  issue  a  venire  de  novo. 


William  Pbissoll  and  others.  Appellants  t;.  James  Elliott  ana 

others,  Appellees. 

6  P.  95. 

If  a  deed  is  void  at  law,  upon  its  face,  and  a  bill  to  have  it  cancelled  is  dismissed,  the 
decree  ought  to  show  that  the  coart  finds  no  equitable  drcamstances  to  indaoe  it  to 
interfere,  and  should  not  give  costs. 

The  case  is  stated  in  the  opinion  of  the  court. 
Wickliffe^  for  the  appellants. 
Loughborough^  contra. 
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MabshalLi  C.  J.,  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  of  the  court  Of  the  United  States 
for  the  7th  circuit  and  district  of  Kentucky,  dismissing  the  plaintiffs' 
bill  filed  in  that  court,  with  costs. 

The  bill  states  that  the  plaintiffs  are  the  heirs  and  representatives 
of  Sarah  G.  Elliot,  deceased,  who  departed  this  life  intes-  . 
tate,  •seised  of  a  valuable  estate  in  the  county  of  Woodford,  [  *  96  ] 
which  descended  to  them.  That  in  her  lifetime,  in  the  year 
1813,  James  Elliott,  her  husband,  caused  a  deed  to  be  made  and 
recorded,  purporting  to  be  executed  by  the  said  Sarah  G.  and  him- 
self, for  the  purpose  of  conveying  the  said  land  to  Benjamin  Elliott, 
who  immediately  reconveyed  the  same  to  the  said  James  Elliott. 
The  complainants  allege,  that  this  deed  was  never  properly  executed 
by  their  ancestor;  that  she  was  induced  by  the  said  James  to  believe, 
that  it  conveyed  only  an  estate  for  her  life ;  that  she  was  prevailed 
on  under  this  belief  to  accompany  him  to  the  clerk's  office,  where  she 
acknowledged  the  said  deed  without  any  privy  examination,  which  is 
required  by  law.  The  deed  was  recorded  on  her  acknowledgment 
without  any  certificate  of  privy  examination.  The  said  Sarah  G. 
departed  this  life  in  the 'year  182  ,  soon  after  which  her  heirs 
brought  an  ejectment  in  the  circuit  court  for  the  recovery  of  the  land. 
While  it  was  depending,  in  November,  1823,  the  said  James  Elliott, 
having  failed  in  an  attempt  to  induce  the  clerk  to  alter  the  record, 
prevailed  on  the  coimty  court  of  Woodford,  on  the  motion  of  Ben* 
jamin  Elliott,  to  make  the  following  order :  — 

«  Woodford  county,  set.  November  county  court,  1823. 

<<  On  motion  of  Benjamin  Elliott,  by  his  attorney,  and  it  appearing 
to  the  satisfaction  of  the  court  by  the  indorsement  on  the  deed  from 
James  Elliott  and  wife  to  him,  under  date  of  the  12th  of  June,  1813, 
and  by  parol  proof  that  the  said  deed  was  acknowledged  in  due  form 
of  law  by  Sarah  Elliott,  before  the  clerk  of  this  court,  on  the  11th  day 
of  September,  1813,  but  that  the  certificate  thereof  was  defectively 
made  out,  it  is  ordered  that  the  said  certificate  be  amended  to  con- 
form to  the  provisions  of  the  law  in  such  cases,  and  that  said  deed 
and  certificate,*  as  amended,  be  again  recorded ;  whereupon  the  said 
certificate  was  directed  to  be  amended  to  read  in  the  words  and 
figures  following,  to  wit :  — 

**  Woodford  county,  scL  September  11, 18ia 

<^  This  day  the  within-named  James  Elliott,  and  Sarah  his  wife, 
appeared  before  me,  the  derk  of  the  court  for  the  county  aforesaid, 
and  acknowledged  the  within  indenture  to  be  their  act  and  deed ; 
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and  the  said  Sarah  being  first  examined  privily  and  apart 
[  *  97  ]  from  her  said  husband,  did  dedare  that  she  fireely  and  *  will- 
ingly sealed  and  delivered  said  writing,  which  was  then 
shown  and  explained  to  her  by  me,  and  wished  not  to  retract  it,  but 
consented  that  it  should  be  recorded."  The  said  deed,  order  of  court, 
and  certificate,  as  directed  to  be  amended,  is  all  duly  recorded  in  mv 
office. 

Teste,  John  Mc  Kinney,  Jr.,  C.  W.  C.  C. 

Indorsements  on  the  back  of  the  foregoing  deed,  to  wit:  James 
Elliott  et  ux.  to  Benjamin  Elliott.    Deed. 

Acknowledged  by  James  Elliott  and  Sarah  6.  Elliott,  September 
11, 1813. 

Att  J.  McKiNNBY,  Jr.  C.  W.  C. 

R.  B.  F.  page  199.     Recorded  deed-book  K,  pages  56,  57. 
Att  C.  H.  Mc,  D.  Clk. 

The  said  James  Elliott  departed  this  life  during  the  pendency  of 
the  ejectment ;  it  was  revived  against  James  Elliott,  his  son,  as  terre 
tenant,  and  determined  in  favor  of  the  plaintiffs  in  November,  1823. 
The  bill,  which  was  filed  during  the  term  at  which  the  judgment  in 
ejectment  was  rendered,  alleges  that  the  defendants  retain  possession 
of  the  premises  by  themselves  and  their  tenants,  who  are  doing  great 
waste  by  cutting  and  destroying  the  timber,  and  who  threaten  to 
continue  their  possession  by  suing  out  a  writ  of  error  to  the  judg- 
ment of  the  court.  It  charges  that  the  defendants  are  receiving  the 
rents,  which  some  of  them  will  be  unable  to  repay ;  prays  for  an 
injunction  to  stay  waste ;  that  a  receiver  may  be  appointed ;  that 
the  rents,  from  the  death  of  Sarah  6.  Elliott,  may  be  accounted  for ; 
that  the  deed  may  be  surrendered  up  to  be  cancelled,  and  for  further 
relief. 

The  injunction  wm  awarded. 

The  writ  of  error  to  the  judgment  of  the  circuit  court  came  on  to 
be  heard  in  this  court,  at  January  term,  1828,  1  Pet  328,  when 
the  judgment  was  affirmed;  this  court  being  of  opinion  that  the  deed 
from  James  Elliott  and  Sarah  6.  his  wife,  was  totally  incompetent 
to  convey  the  title  of  the  said  Sarah  G.  to  the  tract  of  land  therein 
mentioned. 

In  November,  1828,  the  defendants  filed  their  answer,  in  which 
they  claim  the  land  in  controversy  as  heirs  of  James  Elliott,  deceased. 
They  insist  that  the  deed  from  James  Elliott  and  Sarah  G.  his  wife, 
recorded  in  the  court  of  Woodford  county,  was  fairly  and 
[  •  98  J  legally  executed,  and  conveyed  the  'land  it  purports  to  con- 
vey. That  Sarah  G.  Elliott  was  privily  examined,  according 
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to  law,  and  that  the  omission  to  record  her  privy  examination  was 
the  error  of  the  clerk,  which  was  afterwards  corrected  by  order  of  the 
conrt,  so  as  to  conform  to  the  tmth  of  the  case.  They  deny  that  the 
deed  from  Sarah  G.  Elliott  was  obtained  by  any  misrepresentation; 
and  say,  they  have  heard  that  the  judgment  of  the  circuit  court  has 
been  affirmed  in  the  supreme  court,  and  that  they  have  not  deter- 
mined to  prosecute  any  other  suit,  but  hope  they  will  be  left  firee  on 
that  subject. 

In  May  term,  1829,  the  cause  came  on  to  be  heard,  when  the  bill 
of  the  plaintifb  was  dismissed  with  costs.  They  appeal  from  the 
decree  to  this  court. 

The  principal  object  of  the  bill  was  to  quiet  the  tiile,  by  removing 
the  doud  hanging  over  it  in  consequence  of  the  outstanding  deed 
executed  by  James  Elliott  and  Sarah  Q.  his  wife.  This  application 
is  resisted  in  the  argument,  upon  the  principle  that  the  deed,  having 
been  declared  by  this  court  to  be  void  on  its  face,  can  do  no  injury 
to  the  plaintiffi,  who  ought  not,  therefore,  to  be  countenanced  by  a 
court  of  equity  in  an  application  to  obtain  the  surrender  of  a  paper 
from  whiph  they  can  have  nothing  to  apprehend,  by  which  applica- 
tion the  defendants  are  exposed,  without  reasonable  cause,  to  unnec- 
essary expense.  That  under  such  circumstances  a  court  of  equity 
can  have  no  jurisdiction  over  the  cause. 

The  court  is  well  satisfied  that  this  would  be  a  proper  case  for  a 
decree,  according  to  the  prayer  of  the  bill,  if  the  defectiveness  of  the 
conveyance  was  not  appsurent  on  its  face,  but  was  to  be  proved  by 
extrinsic  testimony.  The  doubt  respecting  the  propriety  of  the  inter- 
ference of  a  court  of  equity,  is  produced  by  the  facts  that  the  deed 
is  void  upon  its  face,  and  has  been  declared  to  be  void  by  this  court. 
It  is,  therefore,  an  unimportant  paper,  which  cannot  avail  its  pos- 
sessor. The  question  whether  a  court  of  equity  ought,  in  any  case, 
to  decree  the  possessor  of  such  a  paper  to  surrender  it,  is  involved  in 
considerable  doubt ;  and  is  one  on  which  the  chancellors  of  England 
seem  to  have  entertained  different  opinions.  Lord  Thurlow  was 
rather  opposed  to  the  exercise  of  this  jurisdiction,  3  Bro.  Ch.  15, 
18 ;  and  Lord  Loughborough  appears  to  have  concurred  with  him, 
3  Ves.  368 ;  and  in  Gray  v.  Matthias,  5  Ves.  286,  the  court 
•of  exchequer  refused  to  decree  that  a  bond  which  was  void  [  *  99  ] 
upon  its  face  should  be  delivered  up,  principally  on  account 
of  the  expense  of  such  a  remedy  in  equity,  when  the  defence  at  law 
was  unquestionable.  In  this  case,  Chief  Baron  M'Donald  said,  that 
the  defendant  should  have  demurred  to  the  action  upon  that  bond. 
Instead  of  that,  he  comes  here  professing  that  it  is  a  piece  of  waste 
paper.     He  goes  through  a  whole  course  of  equitable  Utigation,  at 
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the  expense  of  two  or  three  hundred  pounds.  In  such  a  case,  though 
equity  may  have  concurrent  jurisdiction^  it  is  not  fit  in  the  particular 
case  that  equity  should  entertain  the  bilL 

Lord  Eldon  inclined  to  favor  the  jurisdiction,'?  Ves.  3 ;  13  Ves. 
581.  He  thought  the  power  to  make  vexatious  demands  upon  an 
instrument,  as  often  as  the  purpose  of  vexation  may  urge  the  paity 
to  make  them,  furnished  a  reason  for  decreeing  its  surrender. 

In  1  Johns.  Ch.  517,  Chancellor  Kent  concludes  a  very  able  re- 
view of  the  cases  on  this  subject  with  observing:  ^^I  am  inclined  to 
think,  that  the  weight  of  authority  and  the  reason  of  the  thing,  are 
equally  in  favor  of  the  jurisdiction  of  the  court,  whether  the  instru- 
ment is  or  is  not  void  at  law,  and  whether  it  be  void  fix)m  matter 
appearing  on  its  face,  or  from  proof  taken  in  the  cause,  and  that 
these  assumed  distinctions  are  not  well  founded." 

The  opinion  of  this  learned  chancellor  is  greatly  respected  by  this 
court  He  modifies  it  in  some  degree  by  afterwards  saying,  ^'  but, 
while  I  assert  the  authority  of  the  court  to  sustain  such  bills,  I  am 
not  to  be  understood  as  encouraging  applications  where  the  fitness 
of  the  exercise  of  the  power  of  the  court  is  not  pretty  strongly  dis- 
played. Perhaps  the  cases  may  all  be  reconciled  on  the  general  prin- 
ciple, that  the  exercise  of  this  power  is  to  be  regulated  by  sound 
discretion,  as  the  circumstances  of  the  individual  case  may  dictate ; 
and  that  the  resort  to  equity  to  be  sustained,  must  be  expedient, 
either  because  the  instrument  is  liable  to  abuse  from  its  negotiable 
nature,  or  because  the  defence  not  arising  on  its  face,  may  be  diffi- 
cult or  uncertain  at  law,  or  from  some  other  special  circumstance 
peculiar  to  the  case,  and  rendering  a  resort  here  highly  proper,  and 
clear  of  all  suspicion  of  any  design  to  promote  expense  or 
[  •  100  ]  litigation.  If,  however,  the  defect  appears  *on  the  bond 
itself,  the  interference  of  this  court  will  still  depend  on  a 
question  of  expediency,  and  not  on  a  question  of  jurisdiction." 

The  court  fOTbears  to  analyze  and  compare  the  various  decisions 
which  have  been  made  on  this  subject  in  England ;  because,  after 
considering  them,  much  contrariety  of  opinion  stiU  prevails,  both  on 
the  general  question  of  jurisdiction,  where  the  instrument  is  void  at 
law  on  its  face,  and  on  the  expediency  in  this  particular  case  of 
granting  a  perpetual  injunction,  or  decreeing  the  deed  to  be  delivered 
up  and  cancelled;  and  because  we  think  that,  although  the  prayer  of 
the  bill  be  rejected,  the  decree  of  dismission  ought  to  be  modified. 

The  defendants,  in  their  answer,  insist  upon  their  title,  both  at  law 
and  in  equity,  and  on  being  left  firee  to  assert  that  title,  if  they  shall 
choose  so  to  do.  A  general  dismission  of  the  bill  with  costs,  the  court 
assigning  no  reason  for  that  dismisHion,  may  be  considered  as  a 
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decree  affirming  tbe  prindi^es  asserted  in  the  answer,  as  leaving  the 
defendants  at  foil  liberty  to  assert  their  title  in  another  ejectment, 
and  as  giving  some  countenance  to  that  title. 

We  also  think  that  the  bill  onght  not  to  have  beei^  dismissed  with 
costs.  In  addition  to  the  fact  that  the  controversy  r^pecting  the  title 
was  not  abandoned  by  the  defendants,  a  fact  which  is  entitled  to 
some  influence  on  the  question  of  costs,  other  considerations  bear  on 
this  point.  The  bill  prays  that  the  defendants  might  be  enjoined 
from  committing  waste  whilst  they  retained  possession  of  the  prem- 
ises ;  that  a  receiver  might  be  appointed,  and  that  an  account  of  rents 
might  be  taken.  These  are  proper  objects  of  equity  jurisdiction.  K 
they  had  been  accomplished  when  the  decree  was  pronounced,  the 
bill  might  have  l>een  dismissed,  but  not  so  far  as  is  disclosed  by  the 
recoitl,  with  costs.  The  defendants  were  not,  we  think,  entitled  to 
costs.  We  are,  therefore,  of  opinion  that  the  decree  of  tbe  circuit 
court  ought  to  be  so  modified  as  to  express  the  principles  on  which 
the  bill  of  tbe  plaintiffs  is  to  be  dismissed,  and  ought  to  be  reversed 
as  respects  costs.  7  WaL  107. 

Lessee  op  Mordecai  Levy,  Elizabeth  Levy,  Chapman  Levy  and 
RosiNA  his  Wipe,  Bella  Hart,  Bella  Cohen,  Rhina  Mordecai, 
Flora  Levy^  and  Jacob  Henry  v.  Peter  M* Cartes. 

6  P.  102. 

In  New  York,  a  citizen  cannot  inherit  collaterally  from  another  citizen,  when  the  former 
mnst  make  his  pedigree  through  mediate  alien  ancestors. 

This  case  is  stated  in  the  opinion  of  the  court 

Hoffmafij  for  the  lessors  of  the  plaintiffs. 

TVirtj  for  the  defendants. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  108  ] 

This  case  comes  before  the  court  upon  a  certificate  of 
division  of  opinion  of  the  judges  of  the  circuit  court  for  the  southern 
district  of  New  York,  in  a  case  stated  in  a  special  verdict 

Philip  Jacobs,  an  American  citizen,  died  in  1818,  seised  of  certain 
real  estate  iii  the  State  of  New  York,  having  made  his  last  will  and 
testament ;  but  the  land  in  controversy  in  the  present  suit  (which  is 
m  ejectment)  is  supposed  hj  the  plaintiff  to  be  intestate  estate. 
Two  of  tbe  lessors  of  the  plainti£&,  Bella  Cohen  and  Rhina  Morde- 
cai, are  citizens  of  South  Carolina,  and  claim  to  be  the  heirs 
at  law  of  the  testator  and  of  his  *  posthumous  child,  and  [  *  109  ] 
as  such  are  entitled  to  the  premises.     They  are  the  children 
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of  Moses  Cohen,  who  was  the  son  of  Leipman  Cohen,  an  alien,  and 
the  maternal  uncle  of  the  testator,  and  as  such  claim  to  be  his  next 
of  kin.  The  mother  of  the  testator  (who  was  also  an  alien)  and  the 
said  Lieipman  Qohen  and  Moses  Cohen  are  dead.  The  testator  died, 
leaving  his  wife  pregnant,  who  was  afterwards  delivered  of  a  posthu- 
mous child,  who  died  in  infancy,  in  1821,  and  who  took  certain  estate 
under  the  will,  not  now  material  to  be  mentioned.  Under  these  cir- 
cumstances, the  question  arises,  whether  the  said  lessors  of  the  plain- 
tiffs, notwithstanding  the  alienage  of  the  intermediate  ancestors 
through  whom  they  make  their  pedigree,  are  capable  of  taking  the 
premises  by  descent  from  the  testator  or  his  posthumous  child,  as 
heirs  at  law  under  the  laws  of  New  York ;  and  this  is  the  question 
upon  which  the  judges  in  the  court  below  were  divided  in  opinion. 
It  resolves  itself  into  this :  whether  one  citizen  can  inherit  in  the  col- 
lateral line  to  another,  when  he  must  make  his  pedigree  or  title 
through  a  deceased  alien  ancestor. 

The  question  is  one  of  purely  local  law,  and,  as  such,  must  be  de- 
cided by  this  court  By  the  thirty-fifth  article  of  the  constitution  of 
New  York  of  1777,  it  was  ordained  and  declared  "  that  such  parts 
of  the  common  law  of  England,  and  of  the  statute  law  of  England 
and  Great  Britain,  and  of  the  acts  of  the  legislature  of  the  colony 
of  New  York,  as  together  did  form  the  law  of  the  said  colony  on  the 
19th  of  April,  1775,  shall  be  and  continue  the  law  of  this  State,  sub- 
ject to  such  alterations  and  provisions  as  the  legislature  of  this  State 
shall  from  time  to  time  make  concerning  the  same."  By  the  statute 
of  11  and  12  William  III.  c  6,  it  is  enacted  "  that  all  and  every  per- 
son or  persons,  being  the  king's  natural-bom  subject  or  subjects,  within 
any  of  the  king's  realms  or  dominions,  shall  and  may  hereafter  law- 
fully inherit  and  be  inheritable  as  heir  or  heirs,  &c,  and  make  their 
pedigrees  and  titles  by  descent  from  any  of  their  ancestors,  lineal  or 
collateral,  although  the  father  and  mother,  or  fathers  and  mothers,  or 
other  ancestor  of  such  person  or  persons,  by,  from,  through,  or  under 
whom  he,  she,  or  they  shall  or  may  make  or  derive  their  title  or  ped- 
igree, were  or  was,  or  is  or  are,  or  shall  be,  bom  out  of  the  king's 
allegiance,  &c.,  as  freely,  &c,  as  if  such  father,  &c,  or  other 
[  •  110  ]  •  ancestor,  &c.,  &c.,  had  been  naturalized  or  natural-born 
subjects,  &c" 

It  has  been  argued  at  the  bar  that  this  statute  of  William  IIL,  ex- 
tending to  all  his  subjects  within  all  his  dominions,  constituted  a  part 
of  the  statute  law  of  England  which  was  in  force  and  formed  a  part 
of  the  law  of  New  York  in  the  year  1775,  and  as  such  was  recog- 
nized by  the  constitution  of  New  York.  But,  assuming,  for  the 
sake  of  the  argument  that  this  is  so,  still,  the  inquiry  will  remain 
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whether  it  wae  in  Soaxe  in  New  York  at  the  time  of  the  present  de« 
scent  cast ;  for,  if  it  was  at  that  time  repealed,  it  has  no  becuring  on 
the  present  case.  *  By  an  act  of  the  legislature  of  New  York,  passed 
on  the  27th  of  February,  1788,  c  90,  §  38,  it  is  enacted  «<  that  none 
of  the  statutes  of  England  or  Gi^eat  Britain  shall  be  considered  as 
laws  of  this  State."  And  by  the  statute  of  descents  of  New  York 
of  the  23d  of  February,  1786,  c  12,  it  is  enacted  "  that  in  all  cases 
of  descents  not  particularly  provided  for  by  this  act,  the  common  law 
shall  govern."  These  statutes  were  in  fuU  force  at  the  time  of  the 
descent  oast  in  the  present  case,  and,  of  course,  govern  the  rights  of 
the  parties. 

It  has  been  argued  that  the  reference  to  the  cinnamon  law,  in  the 
^tute  of  descents  of  1786,  includes  not  only  the  common  law,  prop- 
eriy  so  called,  but  the  alterations  and  amendments  which  had  been 
made  in  it  by  British  statutes  antecedent  to  the  Am^can  Revolution  ; 
and  that  the  repeal  of  the  British  statutes,  by  the  act  of  1788,  repealed 
them  only  as  statutes,  but  left  them  in  full  vigor  and  operation  so  far 
as  they  ihen  constituted  a  part  of  the  law  of  New  York ;  thus  making 
them  in  some  sort  a  part  of  its  common  law.  We  cannot  yield  to 
the  argument,  in  either  respect  The  legislature  must  be  presumed 
to  use  words  in  tiieir  known  and  ordinary  signification,  unless  that 
sense  be  repelled  by  the  context.  The  common  law  is  constantly 
and  genially  used  in  contradistinction  to  statute  law.  This  very 
distinction  is  pointed  out  in  the  clause  of  the  constitution  of  New 
York  already  cited :  "  Such  parts  of  the  common  law  of  England, 
and  of  the  statute  law  of  England  and  Great  Britain,  and  of  the 
acts,  &C.,  which  did  form  the  law  of  the  said  colony  on  the  l^h  of 
April,  1775,  sbaU  continue  the  law  of  the  State."  It  is  too  plain  for 
argument  that  the  common  law  is  here  spoken  of  in  its  ap- 
propriate sense,  as  the  unwritten  *  law  of  the  land,  inde-  [  *  111  ] 
pendent  of  statutable  enactments.  The  same  meaning 
must  be  applied  to  it  in  the  act  respecting  descents  of  1786.  That 
act  propounds  a  scheme  of  descents  varying  in  many  respects  from 
the  common  law,  and  then  provides  that,  in  all  cases  of  descent  not 
provided  for  by  the  act,  the  common  law  shall  govern.  K  it  had  been 
intended  to  recognize  any  statute  enactments  of  England,  we  should 
naturally  expect  to  find  some  clear  expression  of  such  an  intention 
by  some  approi»date  words.  None  such  are  given,  and  it  is  therefore 
not  to  be  doubted  that  the  common-law  canons  of  descent  were  re- 
ferred to,  and  made  the  basis  of  descent  in  all  cases  not  otherwise  pos- 
itively provided  for.  In  England,  the  ccmons  of  descent  by  the  common 
law  are  never  confounded  with  descents  specially  authorized  by  stat- 
ute ;  and  the  statute  of  New  York  refers  not  to  any  peculiar  law  of 
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that  State  then  existing,  but  to  the  common  origin  of  oar  jurispra- 
dence,  the  common  law  of  England. 

There  is  still  less  reason  for  giving  the  meaning  contended  for  to 
the  repealing  clause  of  the  act  of  1788,  for  that  would  be  a  plain  de- 
parture from  the  very  words  of  the  act,  without  any  necessity  for 
such  a  construction.  The  words  are  ^^that  none  of  the  statutes  of 
En^and,  &c.,  shall  be  considered  as  laws  of  this  State."  The  "  stat- 
utes of  England  "  can  mean  nothing  else  but  the  acts  of  parliament. 
The  object  was  not  to  repeal  some  existing  laws,  but  to  repeal  laws 
then  in  force  in  New  York.  It  would  be  almost  absurd  to  suppose 
that  the  act.  meant  to  repeal  the  statutes  of  England,  which  had  no 
operation  whatever  in  that  State.  What  were  the  British  statutes 
then  in  force  ?  Plainly,  those  referred  to  and  continued  in  force  by 
the  thirty-fifth  article  of  the  constitution,  ahready  quoted.  The  re- 
peal, then,  was  coextensive  with  the  original  adoption  of  them.  In 
any  other  view  of  the  matter,  this  extraordinary  consequence  would 
follow,  that  the  legislature  could  solemnly  perform  the  vain  act  of 
repealing,  as  statutes,  what,  in  the  same  breath,  it  confirmed  as  the 
common  law  of  the  State;  that  it  would  propose  a  useless  cere- 
mony, and,  by  words  of  repeal,  would  intend  to  preserve  all  the 
existing  laws  in  full  force.  And  this,  it  may  be  added,  it  would  be 
doing  at  the  same  time  by  contemporaneous  legislation,  at  the  same 
session,  as  well  as  in  the  same  act  it  was  revising,  and  in- 
[  •  112  ]  corporating  into  the  text  *  of  its  own  laws  many  of  the  pro- 
visions of  the  old  English  statutes,  which  had  previously 
been,  by  adoption,  a  part  of  its  jurisprudence.  Such  a  course  of 
proceeding  would  be  consistent  and  intelligible,  and  in  harmony  with 
a  design  to  repeal  all  the  English  statutes  which  were  not  revised  and 
reenacted ;  but  it  would  be  unintelligible  and  inconsisi^ent  with  a  de- 
sign to  retain  them  all  as  a  part  of  its  own  common  law. 

We  think,  then,  that  the  statute  of  William  IIL  constituted  no 
part  of  the  law  of  New  York  at  the  time  when  the  present  descent 
was  cast,  and  that  the  case  must  rest  for  its  decision  exclil^ively  upon 
the  principles  of  the  common  law.  The  residue  of  this  opinion  will, 
therefore,  be  exclusively  confined  to  the  consideration  of  the  common 
law  applicable  to  it. 

In  order  to  clear  the  way  for  a  more  exact  consideration  of  the 
subject,  it  may  be  proper  to  take  notice  of  some  few  distinctions  in 
regard  to  descents,  which  are  of  frequent  occurrence  in  the  authori- 
ties. Descents  are,  as  is  well  known,  of  two  sorts :  lineal,  as  from 
father  or  grandfather  to  son  or  grandson,  and  collateral  as  from  brother 
to  brother,  and  cousin  to  cousin,  &c.  They  are  also  distinguished 
into  mediate  and  immediate  descents.    But  here  the  terms  are  sua- 
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ceptible  of  different  laterpretationB,  which  circumstance  has  intro- 
duced some  confusion  into  legal  discussions,  since  different  judges 
have  used  them  in  different  senses.  A  descent  may  be  said  to  be 
mediate  or  immediate,  in  regard  to  the  mediate  or  immediate  descent 
of  the  estate  or  right;  or  it  may  be  said  to  be  mediate  or  immediate 
in  regard  to  the  mediateness  or  immediateness  of  the  pedigree,  or  de- 
grees of  consanguinity.  Thus,  a  descent  from  the  grandfather,  who 
dies  in  possession,  to  the  grandchild,  (the  father  being  then  dead,)  or 
from  the  uncle  to  the  nephew,  (the  brother  being  dead,)  is  in  the 
former  sense  in  law  an  immediate  descent,  although  the  one  is  col- 
lateral and  the  other  lineal,  for  the  heir  is  in  the  per^  and  not  in  the 
per  and  cui.  And  this,  in  the  opinion  of  Lord  Chief  Justice  Bridg- 
man,  Collingwood  v.  Pace,  Bannister's  Rep.  of  Sir  O.  Bridgman, 
410,  418,  is  the  true  meaning  and  appreciation  of  the  terms.  So 
they  are  used  by  Lord  Coke,  in  his  first  Institute,  Co.  Litt  10,  6. 
On  the  other  hand,  with  reference  to  the  line  of  pedigree  or  con- 
sanguinity, a  descent  is  often  said  to  be  immediate  when  the 
•  ancestor  from  whom  the  party  derives  his  blood  is  immedi-  [  *  113  ] 
ate,  and  without  any  intervening  link  or  degrees,  and  mediate 
when  the  kindred  is  derived  from  him  medimUe  altera^  another  ances- 
tor intervening  between  them.  Thus,  a  descent  in  lineals  from  father 
to  son  is,  in  this  sense,  immediate ;  but  a  descent  from  grandfather 
to  grandson,  (the  father  being  dead,)  or  from  uncle  to  nephew,  (the 
brother  being  dead,)  is  deemed  mediate,  the  father  and  the  brother 
being  in  these  latter  cases  the  medium  deferens,  as  it  is  called,  of  the 
descent  or  consanguinity.  And  this  is  the  sense  in  which  Lord  Hale 
uses  the  words,  assigning  as  a  reason  that  he  calls  it  a  mediate  de- 
scent because  the  father  or  brother  is  the  medium  through  or  by  whom 
the  son  or  nephew  derives  his  title  to  the  grandfather  or  uncle.  Col- 
lingwood V,  Pace,  1  Vent  413,  415 ;  s.  c.  1  Keble,  671.  And  in 
this  sense  the  words  are  equivalent  to  mediaiie  and  immediate  ances- 
tors. In  the  great  case  of  Collingwood  v.  Pace,  upon  which  we  shall 
hereafter  comment  at  large,  these  distinctions  were  insisted  on  by  the 
learned  judges  already  referred  to  with  much  particularity,  and  they 
will  help  us  to  understand  the  reasoning  of  the  court  with  more  read- 
iness and  accuracy.  We  shall  constantly  use  the  words  in  the  sense 
adopted  by  Lord  Hale. 

That  an  alien  has  no  inheritable  blood,  and  can  neither  take  land 
himself  by  descent,  nor  transmit  land  from  himself  to  others  by 
descent,  is  common  learning,  and  requires  no  reasoning  to  support 
it  K  we  were  to  trust  to  the  doctrines  promulgated  by  elementary 
writers,  it  is  no  less  true  that  alienage  in  any  mediate  ancestor  wiU 
mterrupt  the  descent  between  persons  who  are  capable  of  taking  and 
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transmitting  land  by  descent  It  is  so  laid  down  in  Comyn's  Digest 
(Alien  C.  1.,)  a  work  of  rare  excellence  and  accuracy,  and  in  Ba« 
con's  Abridgment  (Alien  C.) ;  and  it  is  implied  in  the  text  of 
Blackstone^s  Ck>mmentaries,  (2  Black.  Comm.  250,)  where  the  only 
exception  admitted*  is  of  a  descent  from  brother  to  brother.  Lord 
Coke,  in  his  First  Institute,  Co.  Litt  8,  a,  says,  that  "  if  an  alien 
eometh  into  England  and  hath  issue  two  sons,  these  two  sons  are 
indigence^  subjects  bom,  because  they  are  bcHm  within  the  realm; 
and  yet  if  one  of  them  purchase  lands  in  fee  and  dieth  without 

issue,  his  brother  shall  not  be  his  heir,  for  tibere  was  never 
[  *  114  ]  any  inheritable  blood  between  the  father  and  them  ;  *  and 

where  the  sons,  by  no  possibility,  can  be  heirs  to  the  father, 
the  one  of  them  shall  not  be  heir  to  the  other."  The  case  put  by 
liord  Coke,  of  a  descent  from  brother  to  brother,  afterwards  became 
an  exceedingly  vexed  question,  and  was  finally  resolved,  in  the  case 
of  Collingwood  v.  Pace,  in  favor  of  the  descent  hoxa  brother  to  bro- 
ther, by  seven  judges  against  three,  on  deliberate  argument  before 
all  the  judges  in  the  exchequer  chamber,  upon  an  adjournment  of 
the  cause  from  the  common  pleas.  All  the  judges  gave  seriatim 
opinions ;  but  the  whole  case  turned  upon  the  point,  whether  the 
descent  was  to  be  considered  as  mediate  or  immediate.  Three 
judges  (Lord  Chief  Justice  Bridgman,  and  Tyrlrel,  J.,  and  Keeling, 
J.,)  were  of  opinion  that  the  descent  from  brother  to  brother  was  not 
immediate  but  mediate  through  the  father  (mediante  patre)  ;'t\ie 
other  judges  were  of  opinion  that  by  the  common  law  the  descent 
from  brother  to  brother  was  immediate,  and  not  through  the  father, 
as  a  medium  deferens.  The  case  is  reported  in  various  books,  and  in 
all  of  them,  considering  its  magnitude  and  importance,  in  a  very 
imperfect  and  unsatisfactory  manner.  The  original  arguments  and 
opinions  in  the  common  pleas  are  given  in  1  Keble's  Reports,  65 ; 
and  in  the  exchequer  cliamber,  in  1  Keble,  174,  et  seq.  216,  265,  538, 
579,  585,  603,  '670,  699 ;  in  1  Siderfin's  Rep.  193 ;  and  ve^  briefly 
in  1  Levin's  Rep.  59 ;  S.  C.  Hard.  Rep.  224.  The  opinion  of  Lord 
Hale  is  reported  at  large  in  1  Ventris's  Rep.  413  ;  and  Mr.  Bannister, 
in  his  excellent  edition  of  the  judgments  of  Lord  Chief  Justice 
Bridgman,  (Bannister's  Rep.  410,  414,)  has  recently,  and  for  the  first 
time,  given  us  the  opinion  of  this  eminent  judge  from  his  own 
manuscript.  It  is  a  most  luminous  and  profound  argument,  and 
contains  a  large  survey  of  the  whole  doctrine  of  alienage.  In  this 
opinion  the  special  verdict  is  set  forth,  and  thus  gets  us  rid  of  some 
of  the  obscurities  thrown  upon  it  in  the  former  reports.  The  sub- 
stance of  the  facts  is  as  follows :  Robert  Ramsay,  an  alien,  born  in 
Gotland,  before  the  accession  of  the  crown  of  England  to  king  JameSr 
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had  issue  fo«ur  dons,  aliens,  namely :  Robert,  Nicholas,  John,  after- 
wards  Earl  of  Itchderoessi  aod  naturalized  by  an  act  of  parliament, 
in  1  Jac  L,  and  G^eorge,  naturalized  by  an  act  of  parliament,  7  Jac 
L,  who  afterwards  had  issue  John,  the  plaintiff's  lessor,  bom  in 
England.  Nicholas  had  issue  Patrick,  bom  in  England,  in 
•  1618,  who  had  issue  William,  born  in  England,  who  was  [  *  115  ] 
then  living.  John,  the  earl,  having  purchased  the  rectory 
of  Kingston,  in  question  in  the  case,  died  seised  thereof,  without 
issue,  in  January,  1  Car.  L,  (1625.)  Afterwards,  in  July,  1636,  George 
died,  leaving  issue  the  said  John,  the  lessor  of  the  plaintiff;  after- 
wards, in  May,  1638,  Nicholas  died,  leaving  the  said  Patrick  bis  only 
son  living.  It  did  not  appear  when  Robert  the  eldest  son  died;  but 
he  left  three  daughters,  all  aliens  born,  then  living.  The  question 
was,  whether  John,  the  lessor  of  the  plaintiff,  the  son  of  Oeorge, 
would  take  the  premises  as  heir  by  descent  to  the  earl  his  uncle,  or 
for  want  of  an  heir  the  rectory  should  escheat  to  the  crown.  In  the 
argument  of  the  case  by  the  judges,  we  are  informed,  both  by  Lord 
Hade  and  Lord  Bridgman,  that  three  things  were  agreed  to  as  un- 
questionable by  all  of  them.  1.  That  neither  the  daughters  of  Robert, 
the  son  of  Robert,  being  aliens,  nor  Patrick,  the  son  of  Nicholas, 
though  born  in  England,  can  inherit,  because  his  father,  through 
whom  he  must  convey  his  pedigree,  was  an  alien.  2.  That  as  the 
estate  cannot  descend  to  them,  so  neither  do  any  of  them  stand  in 
the  way  to  hinder  the  descent  to  George.  The  difference  hath  been 
often  put  between  the  case  of  a  son  or  brother,  aliens,  who  are  in 
law  as  non-existentes,  and  the  brother  or  son  of  a  person  attainted, 
as  to  this  point  3.  That  there  is  no  difference  between  the  descent 
to  Greorge  and  the  descent  to  John  his  son,  the  lessor  of  the  plaintiff, 
who,  jwre  represenUUionis^  is  the  same  with  the  father.  If  George, 
having  survived  John,  the  earl,  might  have  inherited  the  estate,  so 
will  John,  the  son,  who  refHresents  him.  So  that  the  point  of  the 
case  came  to  this,  whether,  if  two  brothers  of  alien  parents,  one 
naturalized  by  acts  of  parliament,  and  the  one  purchaseth  lands  and 
dies,  the  lands  shall  descend  to  the  other.  And  so  it  is  put  by  Lord 
Bridgman  and  Lord  Hale. 

In  regard  to  Patrick,  the  son  of  Nicholas,  it  is  material  to  observe, 
that  as  Nicholas  survived  John,  the  earl,  he  would,  except  for  his 
being  an  alien,  have  been  capable  to  inherit  the  latter.  But,  being 
alive,  he  would  intercept  the  descent  to  Patrick,  who  was  a  native 
born  subject,  according  to  the  principles  of  the  common  law  stated 
by  this  court  in  IVTCreery  v.  Somerville,  9  Wheat  354.  The  learned 
judges,  however,  in  ColUngwood  v.  Pace,  take  no  partic- 
ular notice  of  the  *  feu^t  that  Nicholas  waa  living  at  the  f  *  116  ] 
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death  of  John,  the  earl ;  but  treat  the  case  exactly  in  the  same  man- 
ner as  if  he  had  been  then  dead,  and  apparently  rely  on  no  distinc- 
tion as  arising  from  that  fact  But  George,  the  brother  of  John, 
the  earl,  survived  him,  and  being  a  naturalized  subject  was  capable 
of  taking  by  descent  from  him,  unless  the  alienage  of  his  father 
Robert  (whether  dead  or  living)  interrupted  the  descent;  and  John, 
the  lessor  of  the  plaintiff,  jwrc  representationiSj  derived  his  title  directly 
from  his  father. 

Having  stated  these  preliminaries,  which  are  necessary  for  a  more 
clear  understanding  of  the  case,  it  may  be  added,  that  the  case  fur- 
nishes conclusive  evidence  that,  by  the  common  law,  in  all  cases  of 
mediate  descents,  if  any  mediate  ancestor  through  whom  the  party 
makes  his  pedigree  as  heir,  is  an  alien,  that  is  a  bar  to  his  title  as 
heir,  for  the  reasons  stated  by  Lord  Coke,  that  such  an  alien  ancestor 
can  communicate  no  inheritable  blood.  This  was  admitted  by  all 
the  judges,  as  well  by  those  who  were  in  favor  of  the  lessor  of  the 
plaintiff,  as  by  those  who  argued  the  other  way.  It  was  necessarily 
the  doctrine  of  the  latter,  for  they  held  the  alienage  of  the  father  a 
good  bar  to  the  descent,  deeming  a  descent  from  brother  to  brother 
to  be  a  mediate  descent  only,  mediante  patre  ;  on  the  other  hand,  the 
seven  judges  who  were  for  the  lessor  of  the  plaintiff  admitted  the 
general  doctrine,  but  contended  that  it  did  not  apply  to  the  case  of  a 
descent  from  brother  to  brother,  because  it  was  an  immediate  descent. 
And  this  constituted  the  whole  controversy  between  them,  that  is, 
whether  the  descent  was  mediate  ,o'r  immediate.  It  will  be  our  busi- 
ness to  demonstrate  this  by  passages  from  the  opinions  of  Lord 
Bridgraan  and  Lord  Hale,  who  took  opposite  sides  in  the  argument. 
Their  opinions,  are  given  at  large,  and  in  an  authentic  form ;  those 
of  the  other  judges  who  agreed  with  them  respectively  are  given  by 
the  reporters  in  a  very  abridged  and  loose  manner,  but  all  of  them 
manifestly  assume  the  same  general  basis  of  reasoning  on  this  point, 
as  will  appear  by  referring  to  their  opinions  in  2  Siderfin,  193,  and  1 
Keble,  579,  585,  603,  670,  699. 

In  the  first  place  we  will  begin  with  Lord  Hale.  He  says :  "  In 
immediate  descents  there  can  be  no  impediment  but  what 
[  •  117  ]  arises  in  the  parties  themselves.  For  instance,  the  *  father 
seised  of  lands,  the  impediment  that  hinders  the  descent 
must  be  either  in  the  father  or  the  son,  as  if  the  father  or  the  son  be 
attaint  or  an  alien.  In  mediate ''  (printed  immediate  by  mistake,  as 
the  context  shows)  '^  descents,  a  disability  of  being  an  alien,  or  at- 
taint in  him,  that  I  call  a  medius  ancestor,  will  disable  a  person  to 
take  by  descent,  though  he  himself  hath  no  such  disability.  For 
instance^  in  lineal  descents,  if  a  father  be  attaint  or  be  an  alien,  and 
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hath  issue  a  deaizeo  bom,  and  dies  in  the  life  of  the  grandfatheri 
the  grandfather  dies  seised,  the  son  shall  not  take,  but  the  land  shall 
escheat.  In  collatercd  descents,  A  and  B  brothers ;  A  is  an  alien  or 
attainted,  and  hath  issue  to  a  denizen  born ;  B  purchaseth  lands  and 
dies  without  issue ;  C  shall  not  inherit ;  for  A,  which  was  the  medius 
ancestor,  or  medium  deferens  of  this  descent,  was  incapable.  And 
this  is  very  apparent  in  this  very  case,  for  by  this  means  Patrick, 
though  a  denizen  bom,  and  the  son  of  an  elder  brother,  is  disabled 
to  inherit  the  earL  A  and  B  brothers ;  A  is  an  alien  or  person  at- 
tainted, and  hath  issue  C,  and  dies,  and  C  purchaseth  lands  and  dies 
without  issue ;  B,  his  uncle,  shall  not  inherit  for  the  reason  before- 
going  ;  for  A  is  a  medius,  which  was  disabled.  And  if  in  our  case 
Patrick,  the  son  of  Nicholas,  although  a  denizen  bora,  had  purchased 
lands  and  died  without  issue,  John,  his  uncle,  should  not  have  inher- 
ited  him,  by  resison  of  the  disability  of  Nicholas ;  and  yet  Nicholas 
himself,  had  he  uot  been  an  alien,  could  not  immediately  have  in« 
herited  to  his  son,  but  yet  he  is  a  block  in  the  way  of  John."  Col- 
lingwood  V.  Pace,  1  Vent.  415,  416;  S.  P.  lb.  419,  423 ;  see  also  S. 
C.  1  Keble,  671,  &c  These  passages  distinctly  establish  the  doctrine 
contended  for  in  all  cases  of  mediate  descents,  in  the  sense  given  to 
these  terms  by  Lord  Hale ;  that  is,  that  an  alien  mediate  ancestor, 
through  whom  the  party  must  claim,  is  a  bar  to  the  descent  The 
cases  put,  of  a  descent  from  grandfather  to  grandson,  the  father  being 
an  alien  and  dead,  and  of  a  descent  from  an  uncle  to  a  nephew,  the 
brother  being  an  alien  and  dead,  are  direct  to  the  point,  and  are 
put  as  unquestionable.  Lord  Hale  also  cites,  in  illustration 
•of  this  doctrine.  Grey's  case,  Dyer  274,  and  Courtney's  [  'llS  ] 
case,  cited  1  Vent  425 ;  Bannister,  452.  Both  of  these  were 
cases  of  attaint  in  the  mediate  ancestor  creating  an  incapacity  to 
inherit ;  and  although  in  some  cases  there  is  a  difference  between 
alienage  and  attaint,  where  the  claim  is  not  through  the  ancestor, 
yet  where  the  claim  is  through  him  there  is  no  difference.  The  dis- 
ability equally  applies  to  each,  and  breaks  the  inheritance.  Lord 
Hale  takes  notice  of  this  distinction  in  another  part  of  his  argument, 
in  speaking  of  the  disability  of  an  alien,  which  is  general  or  original 
to  himself  in  reference  to  inheritance  ;  and  where  it  is  a  consequen- 
tial or  consecutive  disability  that  reflects  to  an  alien,  from  one  that 
must  derive  by  or  through  him,  though  he  perchance  be  a  natural- 
bom  subject  Thus  he  says :  "  In  respect  to  this  incapacity  (per- 
sonal), he  doth  resemble  a  personal  attaint,  yet  with  this  difference. 
The  law  looks  upon  a  person  attaint  as  one  that  it  takes  notice  of, 
and  therefore  the  eldest  son  attaint,  overliving  his  father^  though  he 
shall  not  take  by  descent  in  respect  of  his  disability,  yet  be  shall 
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hinder  the  descent  of  the  jrounger  soiu  But  if  the  eldest  son  be  an 
alien  the  law  takes  no  notice  of  him ;  and,  therefore,  as  he  shall  not 
take  by  descent,  so  he  shall  not  impede  the  descent  to  his  younger 
brother.  A  consequential  consecutiye  disability,  that  reflects  to  an 
alien  from  one  that  must  derive  by  or  through  him,  though  he  per-* 
chance  be  a  natural-bom  subject  (doth  impede).  As  in  our  oase^ 
though  Patrick  the  son  of  Nicholas  be  a  natural-born  subject,  yet 
because  Nicholas  his  father  was  an  alien,  there  is  a  consecatiye  im-* 
pediment  derived  upon  Patrick  whereby  he  is  consequentially  disabled 
to  inherit  John  his  unde ;  and  this  consecutive  disability  is  parallel 
to  that  which  we  call  coiruption  of  blood,  which  is  a  consequent  of 
attainder.  K  the  father  be  attainted,  the  blood  of  the  grandfather  is 
not  corrupted ;  no,  nor  the  blood  of  his  son,  though  he  could  not 
inherit  him,  but  only  the  blood  of  the  father*  But  that  corruption 
of  blood  in  the  father  draws  a  consequential  impediment  upon  the 
son  to  inherit  the  grandfather,  because  the  father's  corruption  of  blood 
obstructs  the  transmission  of  the  hereditary  descent  between  the 

grandfather  and  the  son."     1  Vent.  417,  418. 
I  •  119  ]       •  Lord  Hale  afterwards  proceeds  to  state  the  reasons  why^ 

notwithstanding  the  general  rule,  he  was  of  opinion  that  in 
the  case  at  bar,  George,  and  by  parity  of  reasoning,  his  son  John,  the 
lessor  of  the  plaintiff,  could  inherit  to  the  earl.  '^  My  hrst  reason," 
says  he,  <<  is  because  the  descent,  from  brother  to  brother,  though  it 
be  a  collateral  descent,  yet  it  is  an  immediate  descent ;  and  conse* 
quently,  upon  what  has  been  premised  at  first,  unless  we  can  find  a 
disability  or  impediment  in  them,  no  impediment  in  another  ancestor 
will  hinder  the  descent  between  them."  1  Vent.  423.  He  then 
proceeds  to  establish  his  doctrine,  that  it  is  an  immediate  descent, 
and  that  in  this  respect  it  difiers  from  all  other  collateral  descents 
whatsoever.  He  then  adds :  ^  K  the  father,  in  case  of  a  descent 
between  brothers,  were  such  an  ancestor  as  the  law  looks  upon  as  a 
medium  tiiat  derives  the  one  descent  from  the  other,  then  the  attain* 
der  of  the  father  would  hinder  the  descent  between  the  brothers. 
But  the  attainder  of  the  father  doih  not  hinder  the  descent  between 
the  brothers ;  therefcMre  the  father  is  not  such  a  medium  or  nexus  as 
is  looked  upon  by  law  as  the  means  deriving  such  descent  between 
the  two  brothers."    1  Vent  426. 

These  passages  from  Lord  Hale's  opinion  have  been  cited  the 
more  at  large,  because  they  afford  a  satisfactory  answer  to  the  argu- 
ment at  the  b€ur,  as  to  the  incongruity  and  incondusiveness  of  his 
reasoning,  and  establish  beyond  controversy,  tiiat,  in  his  opinion,  ihe 
common  law  interrupted  the  descent  wherever  a  mediate  ancestor 
was  either  an  alien  or  attaint;  and  that  the  oaae  of  a  descent  from 
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brother  to  farotfaer  was  excepted  because  the  desoent  was  imme- 
diata 

Let  ns  now  proceedi  in  the  next  place,  to  the  opinion  of  Lord 
Bridgman.  He  begins  by  stating  the  very  same  proposition  as  Lord 
Hale.  ^It  hath  been  inferred,"  says  he,  ^^that  in  immediate  descents 
there  can  be  no  impediment  but  what  ariseth  in  the  parties  them* 
sehres.  But  in  mediate  descents,  it  is  agreed,  the  disability  of  being 
an  alien,  or  attainted  in  him  that  is  the  medius  antecessor^  will  dis* 
able  the  other,  though  he  have  no  such  disability.  And  therefore 
Patrick  here,  though  bom  in  England,  cannot  inherit  John  his  uncle, 
nor  John  to  him,  by  reason  of  the  disability  of  Nicholas,  the  medius 
antecessor.  But  it  is  said  that  the  descent  from  brother  to 
brother,  *  though  it  be  a  collateral  descent,  yet  it  is  an  im-  [  *  120  J 
mediate  descent,  and  so  no  impediment  could  hinder  a 
descent  between  them.  Bannister,  418,  436.  And  the  whole  of 
his  argument  is  then  employed  in  an  attempt  to  disprove  that  the 
descent  between  brothers  is  by  the  common  law  immediate,  and  in 
affirming  the  doctrine  of  Lord  Coke  in  Ck).  Litt  8  a.  for  the  same 
reason,  namely :  there  is  no  inheritable  bloo'd  between  them,  other* 
wise  than  mediante  patre.  Bannister,  437,  442,  443,  445,  460. 
It  is  unnecessary  to  go  over  that  reasoning,  because  it  proceeds 
upon  the  ground  as  conceded  and  clearly  established  in  the  com* 
mon  law,  there  can  be  no  title  made  by  descent,  where  there  is 
a  mediate  alien  ancestor,  unless  it  be  the  case  of  a  desoent  from 
brother  to  brother. 

The  case  of  Collingwood  r.  Pace,  then,  does  conclusively  estab- 
lish the  doctrine  of  the  common  law  to  be,  by  the  admission  of  all 
the  judges,  that  if  the  pedigree  must  be  traced  through  a  mediate 
alien  ancestor,  the  party  cannot  take  by  descent,  for  the  inheritable 
blood  is  stopped,  and  there  is  a  flat  bar  to  the  assertion  of  any  title 
derived  through  the  alien ;  so  that  the  elementary  writers  are  fully 
borne  out  in  their  assertions  on  this  subject  See  Com.  Dig.  Alien,  C ; 
Bac  Abridg.  Alien  C;  Cruise's  Dig.  tit.  29,  c.  2,  §  20;  York  on  For- 
feiture, 72 ;  3  Salk.  129 ;  Doe  d.  Durorere  v.  Jones,  4  Term  Rep.  300. 

The  preamble  to  the  statute  of  11  and  12  William  III.  c.  6,  also 
affords  strong  evidence  of  the  antecedent  state  of  the  law  on  this 
point ;  and  that  the  statute  is  remedial,  and  not,  as  has  been  argued 
at  the  bar,  in  any  respect  declaratory.  It  is  in  the  following  words : 
^  Whereas  divers  persons  bom  within  the  king's  dominions  are  dis- 
abled to  inherit,  and  make  their  titles  by  descent  from  their  ances- 
tors, by  reeison  that  their  father  or  mother,  or  some  other  ancestor  by 
whom  they  are  to  derive  their  descent,  was  an  alien,  and  not  bom 
within  the  king's  dominions,  for  remedy  whereof^"  &c. 
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Here,  the  disability  to  inherit  and  make  title  is  plainly  stated  to 
exist ;  not  that  there  is  a  doubt  upon  the  subject ;  and  the  disability 
is  stated  to  arise  from  the  fact,  that  the  ancestor  by  whom  they  are 
to  derive  their  descent  is  an  alien ;  not  that  the  ancestor  from  whom 
they  derive  their  title  to  the  estate  is  an  alien ;  and  a 
[  •  121  ]  remedy  is  therefore  provided  to  meet  that  which  *  was 
deemed  the  only  inconvenience,  a  descent  through  a  me- 
diate alien  ancestor. 

Upon  the  clear  result,  then,  of  the  English  authorities,  we  should 
be  of  opinion,  even  if  there  were  no  further  lights  on  the  subject, 
that  the  alienage  of  the  mediate  ancestors  in  the  present  case,  would 
be  a  bar  to  the  recovery  of  the  plaintiff  But  the  same  doctrine  will 
be  found  fully  recognized  by  Mr.  Chancellor  Kent,  in  his  learned 
commentaries,  with  the  additional  declaration,  that  the  statute  of 
William  HI.  had  never  been  adopted  in  New  York ;  though  he  very 
properly  admits  that  the  enlai^ed  policy  of  the  present  day  would 
naturally  incline  us  to  a  benignant  interpretation  of  the  law  of 
descents,  in  favor  of  natural-born  citizens,  who  were  obliged  to 
deduce  a  title  to  land  from  a  pure  and  legitimate  source,  through  an 
alien  ancestor.  2  Kent's  Comm.  47,  48,  49.  See  also  Jackson  v, 
Lunn,  3  Johns.  Cas.  109, 121.  The  case  of  Jackson  v.  Wood,  7 
Johns,  290,  297,  has  not  the  slightest  bearing  on  the  subject.  It 
decided  no  more  than  that  an  Indian  was  incapable  of  passing  a 
tide  to  lands  in  New  York,  without  the  consent  of  the  legislature ; 
or  in  any  other  manner  than  is  provided  for  by  the  laws  of  the  State. 
The  case  of  Jackson  v.  Jackson,  7  Johns,  214,  turned  upon  the 
known  distinction,  that  an  alien  who  cannot  inherit,  shall  not  pre* 
vent  the  descent  to  a  citizen  who  can  make  title  as  heir,  not  through 
the  alien,  but  aside  from  him  ;  as  in  the  common  case  in  England, 
of  a  younger  brother  inheriting  from  hb  father,  though  he  has  an 
elder  brother  living  who  is  an  alien. 

But  there  is  a  very  recent  decision  in  the  State  of  New  York,  not 
yet  in  print,  which  is  direct  to  the  point  now  before  us.  It  is  the 
case  of  Jackson  v.  Green,  decided  by  the  supreme  court  of  that  Stale 
in  1831.  7  Wend.  333.  We  have  been  favored  with  a  manuscript 
copy  of  the  opinion  delivered  by  the  court  on  that  occasion.  The 
question  in  that  case  was,  whether  one  naturalized  citizen  could  take 
by  descent  from  another  naturalized  citizen,  who  was  his  cousin;  the 
pedigree  being  to  be  made  through  alien  ancestors.  It  was  held  that 
he  could  not  The  court  fully  recognized  the  distinction  already 
adverted  to  between  mediate  and  immediate  descents ;  holding  that 
an  alien  ancestor,  through  whom  the  pedigree  must  be  traced,  inter- 
cepted the  descent,  and  produced  a  fatal  bar  to  the  recovery. 


JANUARY  TERM,   1882.  69 

Sictrd't  LetsM  «.  Danris.    6  P. 

•  A  certificate  will  be  sent  to  the  circuit  court,  that  the  [  *  122  ] 
lessors  of  the  plaintifl^  Bella  Cohen  and  Bhina  Mordecat, 
were  not  capable  of  taking  by  descent  the  premises  described  in  the 
special  verdict  in  the  case,  whereof  the  said  Philip  Jacobs  died 
seised,  as  therein  stated,  as  heirs  at  law  of  the  said  Philip  Jacobs, 
by  reason  of  the  alienage  of  the  mother  of  the  said  Philip  Jacobs, 
and  his  maternal  uncle,  Lieipman  Cohen,  and  their  father ;  the  les- 
sors of  the  [daiutiff  deriving  their  pedigree  and  title  by  descent 
through  mediate  alien  ancestors.     Certificate  accordingly. 


Lbssee  op  Stephen  Si  card  et  al^  Plaintifis  in  Err(»r,  v.  Nanc\ 
Davis  et  al^  Defendants  in  Error.  Same  v.  John  Cecil  and 
Robert  Smithsrs. 

6  P.  124. 

In  Kcntockj,  a  deed  not  acknowledged  or  recorded,  passes  the  title  as  aguinst  all  the  worid 
except  creditors  of  the  grantor,  and  porchasers  from  him  without  notice. 

What  circumstances  maj  be  sufficient  presumptive  proof  of  the  execution  and  deliverer  of  a 
lost  deed. 

A  possession  nnder  a  jtinior  patent,  which  interferes  with  a  senior  patent,  the  lands  being 
wholly  unoccupied  by  any  one  claiming  under  the  latter,  extends  by  construction  to  the 
whole  tract 

If  a  party  amend  his  declaration  in  ejectment  by  inserting  a  new  count,  laying  a  demise  froin 
a  different  lessor,  the  statute  of  limitations,  as  against  this  new  title,  continues  to  run  till 
the  amendment  is  made.  And  if  the  adverse  postiession  had  then  been  held  more  than 
twenty  years,  and  more  than  ten  years  since  the  death  of  the  plaintiff*s  nnccstor,  it  is  a 
bar. 

The  case  is  stated  in  the  opinion  of  the  court 
Sergeant^  for  the  plaintiff. 
Wickliffe,  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  130  ] 

This  is  a  writ  of  error  to  a  judgment  in  ejectment  brought 
by  the  plaintifis  in  error  against  the  defendants,  in  the  court  of  the 
United  States  for  the  seventh  circuit  and  district  of  Kentucky.     The 
declaration  was  delivered  to  the  defendants  in  March,  1815.     The 
declaration  contains  a  single  count  on  the  demise  of  Stephen  Sicard. 

In  November  term,  1821,  the  plaintiff  obtained  leave  to 
*  amend  his  declaration,  by  laying  a  demise  in  the  names  [  *  131  ] 
of  the  heirs  of  the  original  grantee  of  ihe  commonwealth,  or 
intermediate  grantees ;  which  amended  declaration  was  filed.  The 
issues  were  joined  in  the  usual  form,  and  a  jury  sworn,  who  found  a 
verdict  for  the  defendants,  on  which  judgment  was  rendered  by  the 
:!tourt 

At  the  trial,  the  plaintiff  gave  in  evidence  to  the  jury  the  patent  to 
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Joseph  Phillips,  and  proved  that  it  covered  the  land  in  controversy, 
and  that  the  defendants  were  in  adverse  possession  at  the  time  of  tlie 
commencement  of  this  suit.  He  also  offered  in  evidence  copies  of 
deeds  which  purported  to  convey  the  title  from  the  patentee  to  Benja- 
min Stephens,  from  Stephens  to  Samuel  Robert  Marshall,  and  from 
Marshall  to  the  plainti£  The  deed  from  Phillips  to  Stephens,  dated 
the  16th  day  of  October,  1797,  is  attested  by  tliree  subscribing  wit« 
nesses,  and  the  deed  from  Stephens  to  Marshall,  dated  the  25th  day 
of  Decemberi  1797,  is  attested  by  two  subscribing  witnesses.  Each 
deed  was  proved  by  one  of  the  subscribing  witnesses  thereto,  in  June, 
1798,  before  Hilary  Baker,  mayor  of  the  city  of  Philadelphia,  who 
gave  his  official  certificate  thereof  in  the  usual  form.  The  deed  from 
Marshall  to  the  plainti£^  Sicard,  dated  the  25th  day  of  May,  1798,  is 
attested  by  two  subscribing  witnesses,  and  is  acknowledged  by  the 
grantor  before  the  mayor  of  Philadelphia,  in  July,  1798,  who  has  given 
his  official  certificate  thereof.  These  deeds  were  admitted  to  record 
on  this  testimony,  in  April,  1803,  in  the  court  of  appeals  in  Kentucky. 
To  prove  the  loss  of  the  originals,  the  plaintiff  produced  the  receipt 
of  Alexander  Parker,  dated  the  9th  of  February,  1803,  acknowledging 
the  receipt  of  the  said  deeds,  for  the  purpose  of  being  recorded  in  the 
office  at  Frankfort,  in  Kentucky ;  also  the  affidavit  of  the  said  Parker, 
stating  his  receipt,  and  the  purpose  for  which  the  deeds  were  deliv« 
ered  to  him ;  as  also  that  he  had  caused  them  to  be  recorded.  Some 
time  after  this,  being  admitted  to  record,  he  was  directed  by  Sicard 
to  send  them  to  him  in  Philadelphia.  Some  time  before  August, 
1804,  he  applied  to  Thomas  Wallace  to  carry  them,  who  undertook 
to  do  so,  and  directed  him  to  leave  them  with  the  clerk  of  the  said 

Wallace  that  evening.  The  affiant  inclosed  the  three  deeds 
[  •  132  ]  in  a  sheet  of  paper  directed  to  the  said  Sicard,  *  which  he 

delivered  that  evening  to  the  said  Wallace's  clerk,  he  be- 
lieves William  Scott,  who  promised  to  deliver  them  to  the  scdd  Wal« 
lace.  The  affiant  has  never  seen  them  since,  but  has  heard  that  they 
were  lost.  He  believes  the  deeds  to  have  been  originals.  He  paid 
the  taxes  on  said  6,680  acres  of  land  for  several  yeaxs,  and  saw  it  en« 
tered  for  taxation  in  the  auditor's  office.  He  believes  that  the  said 
William  Scott  departed  this  life  twelve  or  fifteen  years  ago.  The 
plaintiff  also  produced  the  affidavit  or  deposition  of  Thomas  Wallaoe, 
who  proved  that  Mr.  Alexander  Parker  did  say,  that  in  the  summer 
of  1803  he  left  at  the  store,  or  delivered  to  a  young  man,  (probably 
Mr.  Scott^)  then  living  with  the  deponent,  sundry  papers,  said  to  be 
deeds,  the  property  of  the  said  Sicard,  to  be  carried  from  Lexington 
to  Philadelphia  by  the  deponent.  He  knows  nothing,  of  the  papers, 
nor  does  he  reooUect  ever  to  have  seen  them.    He  has  searched  for 
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tbem  among  his  papers,  but  canxK>t  find  them.    He  verily  believea 
they  were  not  delivered  to  him. 

The  plaintiff  also  produced  the  deposition  of  Mary  Powell,  widow 
of  Benjamin  Powell,  one  of  the  subscribing  witnesses  to  the  deed 
from  Benjamin  Stephens  to  Samuel  Robert  Marshall,  who  deposed 
that  she  understood  from  her  husband  that  he  had  witnessed  a  deed 
from  Stephens  to  Marshall ;  that  he  had  been  dead  about  two  years 
Some  time  previous  to  his  death,  he  aocompanied  the  plaintiff,  Sicaid 
for  the  purpose  of  attesting  the  fact  of  his  having  subscribed  the  said 
deed  as  a  witness ;  and  from  several  conversations  which  passed  be- 
tween the  said  Sicard  and  her  husband,  in  her  presence,  she  is  con- 
vinced her  husband  had  a  perfect  recollection  of  having  subscribed 
his  name  as  a  witness  to  the  said  deed.  Also  the  deposition  of  Jo- 
seph Spencer,  the  subscribing  witness  to  the  deed  from  Phillips  to 
Stephens,  who  proved  the  same  before  the  mayor  of  Philadelphia,  in 
June,  1798,  who  says  that  he  has  some  recollection  of  having  wit- 
nessed an  instrument  of  writing  supposed  by  him  to  be  a  conveyance 
of  land,  he  knew  not  to  whom  granted,  at  the  house  of  Jonathan 
Phillips,  deceased,  of  Maidenhead,  now  Lawrence .  township,  Hun- 
terdon county.  State  of  New  Jersey,  some  twenty  years  ago  or  more 
(this  deposition  was  taken  in  April,  1822,)  and  of  his  meeting  again 
one  or  more  of  the  family,  he  believes  Dr.  Joseph  Phillips, 
of  that  fiBioe  or  neighborhood,  *  was  one,  in  the  city  of  [  •  133  J 
Philadelphia,  at  the  office  of  Hilary  Baker,  who  was  then 
mayor  of  the  said  city,  to  authenticate  the  handwriting  to  the  said 
instrument  of  conveyance,  as  party  or  witness,  or  both;  but  has  no 
certain  date  in  his  memory  whereby  he  can  be  more  particular.  Also 
the  deposition  of  Greorge  Heyl,  notary  public  of  Philadelphia,  who 
says  that  he  was  called  on  in  his  official  capai^ity,  on  the  17tb  of  Jan- 
uary, 1803,  to  certify  and  attest  to  three  several  copies  of  original 
deeds,  one  from  Joseph  Phillips  to  Benjamin  Stephens,  one  from 
Stephens  to  Samuel  Robert  Marshall,  and  the  third  from  Marshall  to 
Stephen  Sicard,  dated  the  25th  of  May,  1798,  all  for  a  tract  of  land 
lying  and  being,  &c.,  containing  6,680  acres ;  and  that  he  did,  at  the 
request  of  Stephen  Sicard,  examine  and  compare  the  said  three  sev- 
(;ral  eopies  with  the  original  deeds  submitted  to  him  by  the  said 
Stephen  Siccurd  for  that  purpose,  and  found  them  to  be  true  and 
faithful  copies  of  the  same ;  that  the  said  deeds  appeared  to  him,  in 
every  respect,  originals,  fair  and  genuine  papers,  the  parchment,  ink, 
signature^*,  &c.,  wearing  that  aspect  That  the  said  Stephen  Sicard 
told  him  at  the  time  that  his  motive  for  requiring  notarial  copies  of 
said  originals  was  that  he  was  going  to  send  said  originals  to  Ken- 
tucky to  be  recorded.     That  the  said  deponent  had  a  knowledge  of 
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the  signature  of  Hilary  Baker,  the  mayor  of  the  city,  before  whom 
they  were  proved,  and  of  the  seal  of  the  city,  and  believed  them  gen- 
uine ;  that  in  the  spring  of  the  year  1818,  the  said  Stephen  Sicard 
again  called  on  him,  and  took  his  deposition  before  Alderman  Doug- 
lass to  the  above  fact,  to  which  deposition  were  annexed  the  said 
three  notarial  copies. 

The  notarial  copies  mentioned  in  the  foregoing  deposition  agree 
with  the  copies  from  the  record  of  the  court  of  appeals  of  Kentucky. 

The  plaintiff  also  offered  as  a  witness  the  clerk  of  the  court  of  ap- 
peals, who  deposed  that  the  deeds  had  been  recorded  by  Thomas  S. 
Hinde,  his  deputy,  now  living  beyond  the  reach  of  the  process  of  this 
court ;  but  he  recollected  to  have  noticed  them  at  the  time,  and  they 
had,  so  far  as  he  recoUectekl,  every  appearance  of  genuine  documents. 
The  plaintiff  also  introduced  Ralph  Phillips,  who  stated  that  he  was 
long  acquainted  with  Joseph  Phillips,  and  Stephens,  and 
[  •  134  ]  Marshall,  and  he  *  heard  them  speak  of  the  conveyance  of 
the  tract  of  land  in  controversy,  as  made  by  Phillips  to 
Stephens,  and  by  Stephens  to  Marshall,  many  years  ago;  but  he 
does  not  recollect  to  have  seen  the  deeds. 

The  defendants  gave  in  evidence  patents  of  the  commonwealth 
of  junior  date  to  that  of  the  plaintiff;  proved  the  boundaries  of  those 
junior  grants,  and  that  they  included  the  defendants;  and  gave  evi- 
dence that  they  had  settled  under  faith  of  those  junior  grants,  and 
held  adversely  to  the  patent  offered  in  evidence  by  the  plaintiff. 

On  motion  of  the  defendants,  the  court  rejected  the  copies  of  the 
deeds  aforesaid,  from  Phillips  to  Stephens,  and  from  Stephens  to 
Marshall,  and  from  Marshall  to  Sicard ;  because  there  was  no  proof 
of  the  execution  of  the  deeds  from  Phillips  to  Stephens,  or  from 
Stephens  to  Marshall,  so  as  to  let  in  copies  of  the  original  deeds. 

The  defendants  then  proved  that  in  the  year  1794,  they  had  ad- 
verse possession  of  the  land  in  controversy,  and  had  continued  ever 
since  to  hold  it  adversely.  Whereupon  the  defendants  moved  the 
court  to  instruct  the  jury :  — 

1.  That  the  plaintiff  has  given  no  evidence  to  support  the  first 
count  on  the  demise  of  Sic€urd,  and  none  to  support  the  demise  from 
any  of  the  other  lessors,  except  such  as  are  heirs  of  Joseph  Phillips, 
the  patentee. 

2.  That  if  the  jury  find  from  the  evidence  that  the  patents  of  Jo- 
seph Phillipsand  William  Loving  do  interfere  and  lap,  as  represented 
in  the  connected  plat,  and  that  the  defendants  and  those  under  whom 
they  hold  did  enter,  claiming  under  said  Loving's  survey,  and  took 
the  first  possession  within  the  said  interference,  the  said  patent  of 
)oseph  Phillips  being  (at  the  date  of  such  patent  and  possession  taker 
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cmder  Loving's  patent)  unoccupied  by  any  person  holding  or  claim- 
ing under  said  Phillips's  patent,  then  and  in  that  case  the  possession 
of  the  defendants  so  taken  was  not  limited  to  their  actual  inclosure, 
but  was  coextensive  with  the  boundaries  by  which  they  claimed. 

3.  That  if  the  jury  find  from  the  evidence  that  the  possession  of 
the  lands  in  controversy  was  taken  in  the  lifetime  of  Joseph  Phillips, 
the  ancestor  of  the  lessors  of  the  plaintiff,  and  adversely  to 
said  Phillips,  and  that  the  defendants  and  those  *  under  [  *  135  ] 
whom  they  hold,  have  continued  to  hold  adversely  to  said 
Phillips,  the  ancestor,  and  his  heirs  ever  since,  and  for  more  than 
twenty  years  before  the  17th  of  January,  1822,  when  the  second  count 
in  the  declaration  was  filed,  and  shall  moreover  find  that  said  ances- 
tor, Joseph  Phillips,  died  more  than  ten  years  before  the  said  17th  of 
January,  1822,  when  the  second  count  was  filed,  then  the  said  lessors, 
the  heirs  of  Joseph  Phillips,  are  barred  by  the  statute  of  limitations ; 
which  instructions  were  given  accordingly ;  to  each  of  which  instruc- 
tions, as  well  in  excluding  the  deeds  as  in  instructing  the  jury,  the 
plaintiffs  excepted. 

The  first  exception  is  to  the  refusal  of  the  court  to  permit  the 
copies  of  deeds  offered  by  the  plaintiff  to  be  given  in  evidence  to  the 
jury.  These  copies  were  rejected  "  becftuse  there  was  no  proof  of 
the  execution  of  the  deeds  from  Phillips  to  Stephens,  or  from 
Stephens  to  Marshall."  This  objection  would  have  applied  to  the 
originals  as  strongly  as  to  the  copies ;  consequently,  we  must  inquire 
whether  the  plaintiff  offered  such  evidence  of  the  execution  of  the 
originals  as  is  required  by  law. 

In  1796,  the  legislature  of  Kentucky  passed  a  law  respecting  con- 
veyances, the  Ist  section  of  which  enacts,  "that  no  estate  of  inherits 
ance  or  freehold,  or  for  a  term  of  more  than  five  years,  in  lands  or 
tenements,  shall  be  conveyed  from  one  to  another,  unless  the  con- 
veyance be  declared  by  writing,  sealed  and  delivered ;  nor  shall  such 
conveyance  be  good  against  a  purchaser  for  a  valuable  consideration, 
not  having  notice  thereof,  or  any  creditor,  unless  the  same  writing  be 
acknowledged  by  the  party  or  parties  wh6  shall  have  sealed  and 
delivered  it,  or  be  proved  by  three  witnesses  to  be  his,  her,  or  their  act, 
in  the  office  of  the  clerk  of  the  court  of  appeals  of  a  district  court,  or 
in  a  court  of  quarter  sessions  or  county  court,  in  the  manner  pre* 
scribed  by  law,  or  in  the  manner  hereinafter  directed,  within  eight 
months  after  the  time  of  sealing  and  delivering,  and  be  lodged  with 
the  clerk  of  such  court  to  be  there  recorded." 

The  3d  section  enacts  that  "  if  the  party  who  shall  sign  and  seal 
any  such  writing,  reside  not  in  this  commonwealth,  the  acknowledg- 
ment by  such  party,  or  the  proof  by  the  number  of  witnesses  requisite, 
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of  the  sealing  and  delivering  of  the  writingi  before  any  court 
[  *  136  ]  of  law,  or  the  mayor  or  other  chief  *  magbtrate  of  any  city, 

town,  or  corporation  of  the  county  in  which  the  party  shall 
dwell,  certified  by  such  court,  or  mayor,  or  chief  magistrate,  in  the 
manner  such  acts  are  usually  authenticated  by  them,  and  offered  to 
the  proper  court  to  be  recorded  within  eight  months  after  the  sealing 
and  delivering,  shall  be  as  effectual  as  if  it  had  been  in  the  last- 
mentioned  court" 

This  act  reduces  into  one  the  laws  previously  existing  on  this  sub- 
ject  It  does  not  create  a  right  to  convey  property  which  any  indi- 
vidual may  possess,  but  restrains  that  right  by  certain  rules  which  it 
prescribes,  and  which  are  deemed  necessary  for  the  public  security. 
The  original  right  to  transfer  property  remains  unimpaired,  except  so 
far  as  it  is  abridged  by  the  statute. 

How  far  does  the  statute  restrain  an  individual  in  the  exercise  of 
this  general  original  right  ? 

The  words  are,  ^  that  no  estate  of  inheritance,  &c.,  in  lands  or 
tenements,  shall  be  conveyed  from  one  to  another,  unless  the  convey- 
ance be  declared  by  writing,  sealed  and  delivered." 

The  only  requisites  then  to  a  valid  conveyance  of  an  estate  of 
mheritance  in  lands  are,  that  it  shall  be  in  writing,  and  shall  be 
sealed  and  delivered. 

The  statute  proceeds,  "  nor  shall  such  conveyance  be  good  against 
a  purchaser  for  a  valuable  consideration,  not  having  notice  thereof^ 
or  any  creditor,  unless  the  same  writing  be  acknowledged."  &c. 

The  acknowledgment  or  the  proof  which  may  authorize  the  admis- 
sion of  the  deed  to  record,  and  the  recording  thereof,  are  provisions 
which  the  law  makes  for  the  security  of  creditors  and  purchasers. 
They  are  essential  to  the  validity  of  the  deed,  as  to  persons  of  that 
description,  not  as  to  the  grantor.  His  estate  passes  out  of  him  and 
vests  in  the  grantee,  so  far  as  respects  himself,  as  entirely,  if  the  deed 
be  in  writing,  sealed  and  delivered,  as  if  it  be  also  acknowledged  or 
attested  and  proved  by  three  subscribing  witnesses,  and  recorded  in 
the  proper  court  In  a  suit  between  them,  such  a  deed  is  completely 
executed,  and  would  be  conclusive,  although  never  admitted  to 
record,  nor  attested  by  any  subscribing  witness.  Proof  of  sealing 
and  delivery  would  alone  be  required,  and  the  acknowledgment  of 

the  fact  by  the  party,  would  be  sufficient  proof  of  it 
[  *  137  ]       *  If  the  original  deed  remained  in  existence,  proof  of  the 

handwriting,  added  to  its  being  in  possession  of  the  grantee, 
would,  it  b  presumed,  be  primd  facie  evidence  that  it  was  sealed  and 
delivered.  No  reason  is  perceived  why  such  evidence  should  not  be 
as  satisfactory  in  the  case  of  a  deed  as  in  the  case  of  a  bond.     But 
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the  deed  ia  lost,  and  positive  proof  of  the  handwriting  is  not  to  be 
expected  or  required.     The  grantee  must  depend  on  other  proof. 

The  deed  purports  to  have  been  executed  more  than  thirty  years 
past  The  mayor  of  Philadelphia,  the  person  entrusted  by  law  with 
receiving  and  certifying  the  acknowledgment  or  proof  of  the  deed, 
has  certified  in  legal  form  that  it  was  proved  to  him  by  one  of  the 
subscribing  witnesses.  Had  it  been  also  proved  by  the  other  two, 
the  probate  would  have  been  sufficient;  not  only  as  ageunst  the 
party,  but  as  against  purchasers  and  creditors.  It  has  remained  from 
the'  time  of  its  execution  until  its  loss,  in  the  possession  of  those 
claiming  title  under  it ;  and  in  the  long  course  of  time  which  has 
elapsed  since  its  alleged  execution,  the  grantor  has  never  controverted 
its  existence,  nor  set  up  any  title  to  the  property  it  purported  to 
convey.  Parker,  the  agent  of  the  plaintiff,  respecting  this  transac- 
tion, as  is  presumed,  though  not  averred  in  terms,  from  the  facts  that 
he  brought  the  deeds  from  Philadelphia,  procured  them  to  be  recorded, 
and  took  measures  for  returning  them  to  him,  says  that  he  saw  them 
entered  for  taxation  in  the  auditor's  office,  and  paid  the  taxes  on 
them  for  several  years.  Samuel  Robert  Marshall,  the  grantee  of 
Stephens,  and  who  conveyed  the  land  afterwards  to  Sicard,  by  a  deed 
regularly  authenticated  and  recorded,  which  recites  the  deed  from 
Phillips,  and  conveys  the  land  with  general  warranty,  is  a  subscrib- 
ing witness*  to  that  executed  by  Phillips.  The  notary,  who  at  the 
instance  of  Sicard  took  notarial  copies  before  the  deeds  were  trans- 
mitted to  Kentucky  to  be  recorded,  deposes  that  the  appearance  of 
the  originals  was  perfectly  fair. 

Add  to  these  strong  circumstances,  the  testimony  which  after  the 
long  lapse  of  time  the  plaintiff  has  been  enabled  to  procure.  Phillips 
and  Stephens  have  been  long  dead  ;  Marshall  has  conveyed  the  land 
to  Sicard  with  a  general  warranty,  by  a  deed  regularly  authenticated 
and  recorded,  and  is  of  course,  if  alive,  disqualified  as  a 
witness.  One  witness  deposes  that  he  was  *  long  ac-  [  *  138  ] 
quainted  with  Joseph  Phillips  and  Stephens  and  Marshall, 
that  he  heard  them  speak  of  the  conveyance  of  the  tract  of  land  in 
controversy  as  made  by  Phillips  to  Stephens,  and  by  Stephens  to 
MarsbaU.  Joseph  Spencer,  the  subscribing  witness  to  the  deed  made 
by  Phillips,  who  proved  its  execution  before  the  mayor  of  Phila- 
delphia, has  some  recollection  of  having  witnessed  an  instrument  of 
writing,  supposed  by  him  to  be  a  conveyance  of  land,  at  the  house 
of  Jonathan  Phillips  deceased,  twenty  years  or  more  before  giving 
his  deposition,  and  of  meeting  again  one  or  more  of  the  family,  he 
believes  doctor  Joseph  Phillips  was  one,  in  the  city  of  Philadelphia, 
at  the  office  of  Hilary  Baker,  mayor  of  the  city,  to  authenticate  tbe 
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handwriting  to  the  said  instrument  of  conveyance,  as  pcuiy  or  wit- 
ness, or  both.  Although  he  does  not  recollect  the  transaction  with 
that  precision  which  might  be  expected  from  an  interested  party,  he 
remembers  as  much  as  could  be  expected  after  so  long  an  interval 
from  an  unconcerned  person,  and  enough  we  think,  to  satisfy  a  court, 
in  connection  with  other  circumstances,  that  the  deed  to  which  he 
subscribed  his  name  as  a  witness  was  executed,  and  is  the  deed,  a 
copy  of  which  was  offered  by  the  plaintiff.  He  remembers  attesting 
an  instrument  of  writing  at  the  house  of  Jonathan  Phillips,  which  he 
believed  to  be  a  conveyance  of  land ;  he  remembers  meeting  some  of 
the  family,  one  of  whom  was  Joseph  Phillips,  at  the  office  of  Hilary 
Baker,  mayor  of  Philadelphia,  for  the  purpose  of  authenticating  the 
same  instrument.  This  instrument  was  authenticated  by  him  before 
the  mayor,  as  appears  by  his  certificate.  The  deposition  of  the 
widow  of  Benjamin  Powell,  too,  is  entitled  to  consideration. 

We  think  that  in  a  contest  between  Joseph  Phillips  and  Stephen 
Sicard,  this  testimony  and  these  circumstances  would  have  been  held 
sufficient  to  prove  the  execution  of  his  deed,  and  would  have  proved 
that  his  title  was  conveyed  by  it. 

If  the  title  of  Phillips  was  conveyed  to  Sicard,  then  Sicard  could 
assert  that  title  in  a  court  of  justice  as  effectually  as  Phillips  might 
assert  it;  unless  the  defendants  were  protected  from  h^s  claim  by 
some  provision  of  the  statute.  The  1st  section,  after  declaring  that 
no  estate  of  inheritance,  &c  "  in  lands  or  tenements  shall 
[  •  139  ]  be  conveyed  from  one  to  another,  *  imless  the  conveyance 
be  declared  by  writing,  sealed  and  delivered,"  adds,  "  nor 
shall  such  conveyance  be  good  against  a  purchaser  for  valuable  con- 
sideration, not  having  notice  thereof,  or  any  creditor,  unless  the  same 
writing  be  acknowledged,"  &c. 

These  words,  we  think,  can  apply  only  to  purchasers  of  the  title 
asserted  by  virtue  of  the  conveyance,  and  to  creditors  of  the  party 
who  has  made  it.  They  protect  such  purchasers  from  a  conveyance 
of  which  they  had  no  notice,  and  which,  if  known,  would  have  pre- 
vented their  making  the  purchase;  because  it  would  have  informed 
them  that  the  title  was  bad,  that  the  vendor  had  nothing  to  sell. 
But  the  purchaser  from  a  different  person  of  a  different  title,  claimed 
under  a  different  patent,  would  be  entirely  unconcerned  in  the  con- 
veyance. To  him  it  would  be  entirely  unimportant  whether  this 
distinct  confficting  title  was  asserted  by  the  original  patentee  or  by 
his  vendee.  The  same  general  terms  are  applied  to  creditors  and  to 
purchasers;  and  surely  the  word  creditors  can  mean  only  creditors 
of  the  vendor. 

This  construction  of  this  part  of  the  statute  has,  we  believe,  been 
uniformly  made. 
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A  conveyance,  then,  in  writing,  sealed  and  delivered  by  the  vendoi 
hi  each  case,  was  sufficient  to  pass  the  title  from  Phillips  to  Stephens 
and  from  Stephens  to  Marshall.  The  conveyance  from  Marshall  to 
dicard  is  unexceptionable. 

If  the  original  deeds  had  been  produced,  their  execution  was,  we 
think,  so  proved  that  they  ought  to  have  been  submitted  to  the  jury. 
If  this  be  correct,  it  cannot  be  doubted  that  the  copies  were  admis- 
sible. The  loss  of  the  originals  is  proved  incontestably,  and  the 
truth  of  the  copies  is  beyond  question. 

We  think,  therefore,  that  the  court  erred  "  in  rejecting  the  copies 
of  the  deeds  from  PhiUips  to  Stephens,  and  from  Stephens  to  Mar- 
shall, and  from  Marshall  to  Sicard."  Ckjnsequently,  the  first  in- 
struction to  the  jury,  "that  the  plaintiff  has  given  no  evidence  to 
support  the  first  count  on  the  demise  of  Sicard,"  ought  not  to  have 
been  given. 

The  second  instruction,  that  a  possession  taken  under  a  junior 
patent,  which  interferes  with  a  senior  patent,  the  lands  covered 
by  which  are  totally  unoccupied  by  any  person  holding  or  claim- 
ing under  it,  is  not  limited  by  the  actual  inclosure, 
•but  is  so  coextensive  with  the  boundaries  claimed  under  [  *  140  ] 
such  junior  patent,  is  entirely  correct,  and  conforms  to  the 
decisions  of  this  court. 

The  third  instruction  is  also  correct.  The  second  count  in  the 
declaration,  being  on  a  demise  from  a  different  party  asserting  a 
different  title,  is  not  distinguishable,  so  far  as  respects  the  bar  of  the 
act  of  limitations,  from  a  new  action.  See  Miller's  Heirs  v. 
M'Intyre,  at  this  term.  6  Pet.  61.  The  construction  of  the  act  of 
limitations,  that  if  adverse  possession  be  taken  in  the  lifetime  of  the 
ancestor,  and  be  continued  for  twenty  years,  and  for  ten  years  after 
the  death  of  the  ancestor,  no  entry  being  made  by  the  ancestor  or 
those  claiming  under  him,  the  title  is  barred,  is  established  by  the 
decisions  of  this  court  as  well  as  of  the  courts  of  Kentucky. 
4  Wheat.  213.  This  point  may  perhaps  determine  the  cause  ulti- 
mately in  favor  of  the  defendants.  But  as  this  court  cannot  know 
judicially  that  the  verdict  of  the  jury  was  founded  on  the  bar  created 
by  the  adverse  possession  of  the  defendants,  and  not  on  the  want  of 
title  in  the  plaintiffs,  whose  title-deeds  were  excluded  by  the  circuit 
court,  the  judgment  must  be  reversed,  and  the  cause  remanded,  with 
directions  to  award  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tucky, and  was  argued  by  counsel ;  on  consideration  whereof,  this 
court  is  of  opinion  that  there  is  error  in  the  proceedings  and  judg- 
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ment  of  the  said  court  in  this :  that  the  said  court  rejected  the  copies 
of  the  deeds  offered  by  the  plaintiffs  as  evidence,  being  of  opinion 
that  there  was  no  proof  of  the  execution  of  two  of  them.  Therefore, 
it  is  considered  by  the  court  that  the  judgment  of  the  said  circuit 
court  be  reversed  and  annulled,  and  that  the  cause  be  remanded  to 
the  said  circuit  court,  with  directions  to  award  a  venire  facias  de 
novo. 

14  H.  253. 


The  United  States  v.  Jabies  Paul. 

6  p.  141. 

The  third  section  of  the  act  of  conpress  entitled  "  an  act  more  eiFectQall j  to  provide  for  the 
panishment  of  certain  crimes  against  the  United  States,  and  for  other  pnrposes,**  passed 
March  3,  1825,  (4  Stats,  at  Large,  115,)  adopted  onlj  the  laws  of  the  serei-al  States  in 
force  at  the  time  of  its  enactment 

.  Certificate  of  division  of  cfpinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  southern  district  of  New  York. 

The  defendant,  James  Paul,  was  indicted  at  October  term,  1830, 
of  the  circuit  court,  for  burglariously  breaking  and  entering  a  store 

at  West  Point,  with  intent  to  steal. 
[  •  142  ]  •  The  store  was  not  in  any  way  identified  with  a  dwell- 
ing, and  the  offence,  therefore,  was  not  a  burglary  at  com- 
mon law,  nor  by  the  laws  of  New  York,  as  existing  in  1825,  but 
was  created  a  burglary  in  the  third  degree  by  the  Revised  Statutes 
of  New  York,  going  into  operation  in  1829.  The  judges  were 
divided  in  opinion  upon  the  question  whether  the  3d  section  of 
the  act  of  1825  adopted  only  the  then  existing  laws  of  the  State,  and 
so  certified. 

The  case  was  submitted  to  the  court  without  argument,  by 
Tanej/,  attorney-general  of  the  United  States,  and  by  Washing:' 
ton  Quincy  Morton^  for  the  defendant. ' 

Marshall,  C.  J.,  stated  it  to  be  the  opinion  of  the  court  that  the 
third  section  of  the  act  of  congress,  entitled  "  an  act  more  effectually 
to  provide  for  the  punishment  of  certain  crimes  against  the  United 
States,  and  for  other  purposes,"  passed  March  3,  1825,  is  to  be 
limited  to  the  laws  of  the  several  States  in  force  at  the  time  of  its 
enactment.  This  was  ordered  to  be  certified  to  the  circuit  court  for 
the  southern  district  of  New  York. 

5H.441 
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Robert  Oliver,  The  Bank  of  the  United  States^  and  the 
Union  Bank  of  Maryland,  Assignees  of  Smith  and  Buchan- 
an, HoLLiNS  and  M'Blair,  and  John  S.  Styles,  Executor  op 
George  Styles,  Appellants,  v.  James  Alexander  and  Seventy- 
Sbtbn  Others,  Seamen  of  the  Ship  Warren,  Appellees. 

6  P.  143. 

Though  seamen  join  in  a  libel  in  the  admiralty,  the  matter  in  dispute  is  several  wim  eucii 
libellant.  and  the  claimant  can  appeal  only  in  regard  to  a  separate  demand  by  a  seamMi 
exceeding  the  sam  of  $2,000. 

The  case  is  stated  in  the  opinion  of  the  conrt. 
S)ffman,  for  the  motion  to  dismiss  the  appeaL 
Wirt  and  Tcmei/y  (attorney-general,)  corUrd.  i 

•  Story,  J.,  delivered  the  opinion  of  the  comt. 

This  is  an  appeal  from   certain  decrees  of  the  circuit  [  *  144  j 
court  of  the  district  of  Maryland,  rendered  in  pursuance  of 
the  mandate  of  this  court  when  the  same  cause  was  formerly  before 
us ;  the  report  of  which  will  be  found  in  Sheppard  v.  Taylor,  5  Pet 
675,  et  seq. 

•  After  the  cause  was  remanded,  the  circuit  court  referred  [  *  145  ] 
it  to  a  comrilissioner  to  ascertain  and  report  to  the  court 

the  sums  respectively  due  to  each  of  the  officers  and  seamen  who 
were  libellants  for  their  wages,  and  interest  thereon.  In  conformity 
with  this  order  of  reference,  the  commissioner  made  reports  of  the 
amount  so  due  to  each  of  the  libellants  then  before  the  court ;  and 
thereupon  the  court,  after  confirming  the  second  and  final  report  of 
the  commissioner,  proceeded  to  enter  a  separate  decree  for  each 
libellant,  for  the  amount  so  found  due  to  him,  and  to  apportion,  pro 
rata^  the  payment  of  the  same  out  of  the  funds  in  the  h^nds  of  Rob- 
ert Oliver  and  others,  the  assignees  in  whose  hands  the  funds  were 
attached ;  and  to  decree  the  deficit  to  be  paid  by  the  owners  of  the 
ship  Warren.  The  sums  so  decreed  to  the  libellants,  respectively, 
in  no  case  exceeded  $900,  and  most  of  them  fell  short  of  $500. 
Prom  the  separate  decrees  so  rendered,  the  assignees  prayed  an  ap- 
peal to  this  court,  and  gave  a  several  appeal  bond  upon  the  appeal 
firom  each  decree,  as  well  as  a  joint  appeal  bond  for  the  whole. 
Under  these  circumstances,  a  motion  has  been  made  to  dismiss  the 
appeal,  upon  the  ground  that  the  sum  in  controversy  in  each  decree 
b  less  than  $2,000;  and,  as  such,  is  insufficient  to  give  this  court 
appellate  jurisdiction.     The  motion  is  resisted  upon  the  other  side 
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upon  the  ground  that  the  aggregate  in  controversy,  under  the  whole 
of  the  decrees  taken  together,  greatly  exceeds  that  value. 

The  question  is  one  of  great  practical  importance;  but,  in  our 
judgment,  not  of  any  intrinsic  difficulty.  The  present  is  a  case  of 
seamen's  wages,  in  which  there  is  necessarily  a  several  and  distinct 
contract  with  each  seaman,  for  the  voyage,  at  his  own  rate  of  wages ; 
and  though  all  may  sign  the  same  shipping  paper,  no  one  is  under- 
stood to  contract  jointly  with,  or  to  incur  responsibility  for  any  of 
the  others.  The  shipping  articles  constitute  a  several  contract  with 
each  seaman  to  all  intents  and  purposes ;  and  are  so  contemplated 
by  the  act  of  congress  for  the  government  and  regulation  of  seamen 
in  the  merchants'  service;  act  of  1790,  c  29;*  and  have  been  so 
practically  interpreted  by  courts  of  justice,  as  well  as  by  merchants 
and  mariners,  in  all  commercial  nations  in  modem  times.  It  is 
well  known  that  every  seaman  has  a  right  to  sue  severally 
[  •  146  ]  •for  his  own  wages,  in  the  courts  of  common  law;  and  that 
a  joint  action  cannot  be  maintained  in  such  courts  by  any 
number  of  the  seamen,  for  wages  accruing  under  the  same  shipping 
articles  for  the  same  voyage.  The  reason  is,  that  the  common  law 
will  not  tolerate  a  joint  action,  except  by  persons  who  have  a  joint 
interest,  and  upon  a  joint  contract.  If  the  cause  of  action  is  several, 
the  suit  must  be  several  also.  But  a  different  course  of  practice  has 
prevailed  for  ages  in  the  court  of  admiralty,  in  regard  to  suits  for 
seamen's  wages.  It  is  a  special  favor,  and  a  peculiar  privilege 
allowed  to  them,  and  to  them  only;  and  is  confined  strictly  to 
demands  for  wages.  The  reason  upon  which  this  privilege  is 
founded  is  equally  wise  and  humane ;  it  is  to  save  the  parties  from 
oppressive  costs  and  expenses,  and  to  enable  speedy  justice  to  be 
administered  to  all  who  stand  in  a  similar  predicament ;  in  the  ex- 
pressive language  of  the  maritime  law,  velis  levatis.  And  the  ben- 
efit is  equally  as  great  to  the  ship-owner  as  to  the  seamen ;  though 
the  burden  would  otherwise  fall  upon  the  latter,  from  their  general 
improvidence  and  poverty,  with  a  far  heavier  weight.  A  joint  libel 
may  therefore  always  be  filed  in  the  admiralty  by  all  the  seamen 
who  claim  wages  for  services  rendered  in  the  same  voyage,  under 
the  same  shipping  articles.  But  although  the  libel  is  thus,  in  form, 
joint,  the  contract  is  always  treated  in  the  admiralty  according  to 
the  truth  of  the  case,  as  a  several  and  distinct  contract  with  each 
seaman.  Each  is  to  stand  or  fall  by  the  merits  of  his  own  claim, 
and  is  unaffected  by  those  of  his  co-libellants.  The  defence  which 
b  good  against  one  seaman  may  be  wholly  inapplicable  to  another 

1  1  Stats,  at  Large,  131. 
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One  may  have  been  paid ;  another  may  not  have  performed  the  ser- 
vice ;  and  another  may  have  forfeited,  in  whole  or  in  part,  his  claim 
to  wages.  Bat  no  decree  whatsoever,  which  is  made  in  regard  to 
such  claim,  can  possibly  avail  to  the  prejudice  of  the  merits  of 
others,  which  do  not  fiedl  within  the  same  predicament.  And 
wherever,  from  the  nature  of  the  defence,  it  is  inapplicable  to  the 
whole  crew,  the  answer  invariably  contains  separate  averments, 
and  is  applied  to  each  claim  according  to  its  own  peculiar  circimi- 
stances.  The  decree  foUowB  the  same  rule,  and  assigns  to  each  sea- 
man severally  the  amount  to  which  he  is  entitled,  and  dismisses  the 
libel  as  to  those,  and  those  only,  who  have  maintained  no 
right  to  the  interposition  of  the  •court  in  their  favor.  The  [  *  147  ] 
whole  proceeding,  therefore,  from  the  beginning  to  the  end 
of  the  suit,  though  it  assumes  the  form  of  a  joint  suit,  is,  in  reality, 
a  mere  joinder  of  distinct  causes  of  action  by  distinct  parties,  grow- 
ing out  of  the  same  contract,  and  bears  some  analogy  to  the  known 
practice  at  the  common  law,  of  consolidating  actions  against  differ- 
ent underwriters,  founded  upon  the  same  policy  of  insurance.  Be 
this  as  it  may,  it  is  the  established  practice  of  the  admiralty.  The 
act  of  congress  already  referred  to  adopts  and  sanctions  the  practice; 
and  it  enacts  that  in  proceedings  in  rem  against  the  ship  for  mari- 
ners' wages,  <<  all  the  seamen  or  mariners,  having  cause  of  complaint 
of  the  like  kind  against  the  same  ship  or  vessel,  shall  be  joined  as 
complainants."  Act  of  1790,  c.  29,  §  6.  It  thus  converts  what,  by 
the  admiralty  law,  is  a  privilege,  into  a  positive  obligation,  where  the 
seamen  commence  a  suit  at  the  same  time  in  the  same  court,  by  a 
proceeding  in  rem  for  their  wages.  And  it  further  directs  that  "the 
suit  shall  be  proceeded  on  in  the  said  court,  and  final  judgment  be 
given,  according  to  the  course  of  admiralty  courts  in  such  cases 
used."     Act  of  1790,  c.  29,  §  6. 

From  this  summary  view  of  the  nature  and  operation  of  the  pro- 
ceedings in  the  admiralty  in  cases  of  joint  libels  for  wages,  it  is  ob- 
vious that  the  claim  of  each  seaman  is  distinct  and  several ;  and  the 
decree  upon  each  claim  is  in  like  manner  distinct  and  several  One 
seaman  cannot  appeal  from  the  decree  made  in  regard  to  the  claim 
of  another ;  for  he  has  no  interest  in  it,  and  cannot  be  aggrieved  by 
it  The  controversy,  so  far  as  he  is  concerned,  is  confined  solely  to 
his  own  claim;  and  the  matter  of  dispute  between  him  and  the 
owners  or  other  respondents,  is  the  sum  or  value  of  his  own  claim, 
without  any  reference  to  the  claims  of  others.  It  is  very  clear,  there- 
fore, that  no  seaman  can  appeal  from  the  district  court  to  the  circuit 
court,  unless  his  own  claim  exceeds  $50 ;  nor  from  the  circuit  court 
fco  the  supreme  court,  unless  his  claim  exceeds  $2,000.     And  the 
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same  rule  applies  to  the  owners  or  other  respondents,  who  are  not  at 
liberty  to  consolidate  the  distinct  demands  of  each  seaman  into  an 
Aggrcg^te,  thus  making  the  claims  of  the  whole  the  matter  in  dis« 
pute ;  but  they  can  appeal  only  in  regard  to  the  demand  of  a  seaman 
which  exceeds  the  sum  required  by  law  for  that  purpose,  as 
[  •  148  ]  a  distinct  *  matter  in  dispute.  If  the  law  were  otherwise,  it 
would  operate  in  a  most  unjust  and  oppressive  manner ;  foi 
then  the  seamen  would  be  compellable  to  file  a  joint  libel ;  and,  if 
any  controversy  existed  as  to  the  claim  of  a  single  seaman,  all  the 
others  would  be  compellable  to  be  dragged  before  the  appellate  tri- 
bunals, and  incur  enormous  expenses ;  even  when  their  own  rights 
and  claims  were  beyond  all  controversy,  and  in  truth  were  not  con- 
troverted. The  form  of  proceeding  would  thus  be  made  an  instru- 
ment to  'subvert  the  very  object  for  which  it  was  instituted. 

But  it  has  been  argued  that  this  court  formerly  entertained  juris- 
diction of  this  very  cause  upon  an  appeal  by  the  seamen,  and  passed 
a  decree  in  their  favor ;  and  that  the  present  appeal  is  to  the  erro- 
neous proceedings  of  the  circuit  court  in  carrying  into  effect  that 
decree ;  and  if  the  seamen  may  appeal,  the  original  respondents  may 
appeal  also.  It  is  true  that  the  appeal  was  taken  by  the  seamen,  and 
jurisdiction  entertained  by  this  court  in  the  manner  stated  at  the  bar; 
but  a  moment's  attention  to  the  state  of  facts  and  posture  of  the  case 
at  that  time,  will  show  that  the  conclusion  now  attempted  to  be 
drawn  from  them,  is  wholly  unsupported.  There  was  nothing,  then, 
upon  the  record  to  show  what  were  the  amounts  respectively  claimed 
by,  and  due  to  the  seamen.  The  decrees,  both  in  the  district  court 
and  in  the  circuit  court,  were,  by  the  consent  of  the  parties,  pro  for  may 
dismissing  the  libel  as  to  all  the  libellants,  without  any  inquiry  into 
or  ascertainment  of  the  claim  of  any  one  of  them ;  and  this  dismissal 
was  for  the  avowed  purpose  of  taking  an  appeal  to  this  court,  in 
order  to  settle  the  only  real  controversy  between  the  parties  to  the 
appeal ;  namely,  whether  the  funds  in  the  hands  of  the  assignees 
were  liable  to  the  claims  of  the  seamen,  in  point  of  law.  Such  a  pro- 
ceeding, assented  to  by  all  the  parties  in  interest,  necessarily  admitted 
that  the  sums  in  controversy  between  the  parties  were  sufficient  to 
found  the  appellate  jurisdiction  of  this  court.  The  argument  at  the 
bar  proceeded  upon  this  implied  admission ;  and  there  was  nothing 
in  the  record  before  the  court  that  contradicted  the  admission.  It 
was  not  possible  for  the  courts,  therefore,  to  know  what  was  due  or 
claimed  by  each  seaman ;  and,  though  consent  cannot  give  jurisdic- 
tion to  this  court  by  way  of  appecd,  where  the  matter  in  dis- 
[  •  149  ]  pute  is  less  than  $2,000,  *  yet  an  admission  of  a  sufficient 
value,  by  the  parties,  is  presumed  to  be  correct,  where  the 
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reoord  does  not  establish  the  contrary.     Sheppard  v.  Taylor,  5  Pet. 
676. 

In  looking  into  the  original  proceedings,  which  are  not,  indeed, 
now  before  us,  except  for  incidental  purposes,  but  only  such  as  have 
been  consequent  upon  the  mandate,  it  appears  that  the  original  libel 
was  by  Sheppard  alone ;  that,  by  subsequent  amendments,  other  libel< 
lants  were  added ;  that,  in  the  year  1819,  another  amended  libel  was 
filed,  embracing  all  the  libellants,  and  asserting  claims  on  their  part 
to  wages  in  the  aggregate  to  the  amount  of  $31,000 ;  and  that  sub- 
sequently, in  December,  1825,  another  amended  libel  or  petition  was 
filed  in  behalf  of  the  libellants,  making  the  assignees  parties,  and 
making  a  positive  claim  for  interest,  also,  upon  the  amount  of  their 
wages.  It  was  upon  the  libels  thus  amended  and  filed,  that  the 
decree  of  this  court,  as  well  as  those  of  the  court  below,  were  founded. 
And  the  last  asserts,  on  the  part  of  one  of  the  libellants,  (Stephen 
Cassin,)  a  claim  for  $3,476.51,  leaving  the  claims  of  the  others  in  the 
most  general  form,  with  no  averments  ascertaining  the  amounts 
which  were  then  respectively  demanded  by  them.  Indeed,  the  very 
loose  and  inartificial  structure  of  all  the  libels  could  not  escape  ob- 
servation, and  might,  in  earlier  stages  of  the  cause,  have  been  open 
to  objection  for  the  want  of  due  certainty  and  precision,  if  any  excep- 
tions had  been  especially  promoted  on  behalf  of  the  respondents; 
but  as  none  were  made,  there  was  an  implied  waiver  of  all  imperfec- 
tions of  this  sort.  This  court,  in  its  decree,  affirmed  the  right  of  the 
seamen  to  their  wages,  and  directed  a  separate  and  several  decree  to 
be  entered  for  the  amount  due  to  each  libellant  respectively,  as  soon 
as  the  same  should  be  ascertained  by.a  commissioner.  So  that  the 
decree  itself  severed  the  claims  of  the  libellants  in  all  future  proceed- 
ings in  the  cause ;  as  in  truth  these  claims  ought  to  have  been  sev- 
erally propounded  in  the  original  libeL  It  is  manifest,  then,  that 
each  libellant  has  no  joint  interest  in  the  claim  of  any  other ;  and  that 
each  is  in  its  nature  and  character  distinct  and  independent;  and  the 
amount  in  controversy  being  now  ascertained  by  a  several  decree, 
that  constitutes,  in  regard  to*  the  respondents,  the  sole  mat- 
ter in  dispute  *  between  them,  and  the  respective  libellants.  [  *  150  ] 
Neither  party  can,  then,  claim  an  appeal  to  this  court,  in 
regard  to  the  claim  of  any  libellant,  unless  that  claim  exceeds  $2,000. 
The  case  is  not  distinguishable,  in  principle,  from  that  of  an  informa- 
tion of  seizure,  or  a  libel  on  a  capture  as  prize,  where  various  claims 
are  interposed  for  different  portions  of  the  property,  by  persons  claim- 
ing the  same  by  distinct  and  independent  tities.  In  such  a  case, 
though  the  original  libel  is  against  the  whole  property  jointly,  yet  it 
is  severed  by  the  several  claims;  and  no  appeal  lies  by  either  party, 
VOL.  X.  7 
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unless  in  regard  to  a  claim  exceeding  the  sum  of  $2,000  in  value. 
This  has  been  the  long  and  settled  practice  in  the  admiralty  courts 
of  our  country. 

Upon  the  whole,  it  is  the  opinion  of  this  court  Ihat,  for  the  want 
of  jurisdiction,  the  present  appeal  must  be  dismissed ;  no  one  of  the 
decrees  in  the  circuit  court  involving  a  matter  in  dispute  sufficient  in 
value  to  justify  the  exercise  of  the  appellate  authority  of  this  court. 
11  H.  522 ;  12  a  347 ;  17  U.  3 ;  6  Wal.  208 ;  16  W.  346;  10  O.  148. 


Seth  Spring  and  others,  Plaintifts  in  Error,  v.  The  Executors  op 
William  Gray,  Defendants  in  Error. 

6  P.  151. 

To  come  within  the  exception  in  the  Rtatate  of  limitations  concerning  merchant's  accoanin, 
an  action  on  the  cose  must  be  founded  on  an  account  between  merchants,  which  concerns 
the  trade  of  merchandise. 

A  contract  of  charter-party  on  half  profits,  though  both  parties  are  merchants,  is  not  within 
this  exception. 

The  case  is  stated  in  the  opinion  of  the  court 

EvanSj  for  the  plaintiffs. 

Webster  J  contra. 

[  •  160  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  cause  depends  entirely  on  the  question  whether  the 
plaintiffs  are  within  the  exception  of  the  statute  of  limitations,  made 
in  favor  of  "  such  accounts  as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant." 

The  plaintiffs  in  error  brought  an  action  on  the  case  against  the 
defendants,  in  the  proper  court  of  the  State  of  Maine, 
[  •  161  ]  •which  was  removed  by  the  defendants  into  the  circuit  court 
of  the  United  States  for  the  district  of  Maine. 

The  first  count  was  for  balance  of  accounts  annexed  to  the  writ ; 
the  second  was  for  money  had  and  received.  The  defendants  pleaded 
non-assumpsit  and  the  statute  of  limitations.  Issue  was  joined  on 
the  first  plea.  To  the  second,  the  plaintiffs  replied  that  the  accounts 
and  promises  mentioned  in  the  declaration  are  and  arose  from  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  and  servants ;  and  issue  was  joined  on  this 
replication. 

At  the  trial,  the  plaintiffs  produced  the  bill  of  lading  of  the  outward 
cargo  of  the  bark  Morning  Star,  signed  by  Andrew  M.  Spring,  the 
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master  of  said  bark,  with  the  contrcwt  on  the  back  of  it,  signed  by 
William  Gray,  the  testator  of  the  defendants,  and  by  Seth  Spring 
and  Sons,  the  plaintiffs  and  owners  of  the  bark  Morning  Stcur ;  which 
bill  of  lading  and  contract  are  in  these  words :  — 

"  Shipped  in  good  order,  and  well  conditioned,  by  William  Graj 
of  Boston,  a  native  citizen  of  the  United  States  of  America,  for  his 
sole  account  and  risk,  in  and  upon  the  bark  called  the  Morning  Staiv 
whereof  is  master  for  this  present  voyage,  Andrew  M.  Spring,  now 
in  the  harbor  of  Boston,  and  bound  for  Algiers;  to  say:  [The  mer- 
chandise is  here  described  by  marks,  numbers,  and  quantities ;]  being 
marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in 
like  good  order  and  well  conditioned,  at  the  aforesaid  port  of  Algiers, 
(the  dangers  of  the  seas  only  excepted,)  unto  Andrew  M.  Spring,  or 
to  his  assigns,  he  or  they  paying  freight  for  the  said  goods,  as  per 
agreement  indorsed  hereon,  without  primage  or  average.  In  witness 
whereof,  the  said  master  of  the  said  bark  hath  affirmed  to  four  bills 
of  lading  of  this  tenor  and  date,  one  of  which  being  accomplished, 
the  other  three  then  to  stand  void.     Dated  in  Boston,  May  26,  1810. 

Andrew  M.  Spring." 

The  proceeds  of  the  within  cargo,  amounting  to  ^35,202.83,  as 
per  invoice,  costs  and  charges,  is  to  be  invested  in  Algiers  or  some 
other  port  (after  deducting  all  charges,  consignee's  commission  in- 
cluded, except  freight  and  premium  of  insurance  within,  of 
which  two  la-t-mentioned  charges  are  to  be  made  *  on  the  [  *  162  ] 
goods,)  and  returned  in  the  said  bark  Morning  Star  to  Bos- 
ton, when  Seth  Spring  and  Sons  (owners  of  said  bark)  are  to  recover 
one  half  of  the  net  profits  thereon,  in  lieu  of  freight  and  primage,  the 
voyage  round.  The  consignee's  commissions  to  be  two  and  a  half 
per  cent  on  the  sales  of  the  within  cargo ;  and  no  commissions  to  be 
charged  in  Boston  except  what  is  paid  an  auctioneer. 

Seth  Spring  and  Sons, 
William  Gray. 


The  plaintiffs  also  produced  several  letters  and  papers  from  William 
Gray,  the  master  of  the  Morning  Star,  and  others,  respecting  the 
outward  voyage  of  the  bark,  together  with  the  bills  of  lading  and 
mvoices  of  her  inward  cargo,  which  was  delivered  to  the  defendants. 
They  also  produced  an  account  from  the  books  of  Seth  Spring  and 
Sons«  as  follows :  — 
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William  Oray^  Esq.^  of  Boston,  Mass.j  in  Account  with  Seth  Spring 
Dr.  a/nd  Sons.  Or. 


1810,  Sept.  For  loss  sustained  on  the 
sloop  Iranny,  Captain  Ebenezer  Jordan, 
master,  which  said  Gray  insured 

1811,  Oct.  For  35,000  galbns  oil  in 
casks  delivered  him  from  bark  Morning 
Star,  William  Nason,  master,  at  Boston, 
at  78.  6d.  per  gal. 

127  cases  oil  delivered  by  same,  at  $10 
per  case 

63,803  lbs.  cotton  left  with  Mr.  Lear,  and 
afterwards  paid  for  by  the  Dey  of  Al- 
giers to  Com.  Stephen  Decatur,  at  SO 
cents  per  lb. 

Cash  paid  by  A.  M.  Spring  to  Bainbridge 
and  Co.  merchants,  England,  and  by 
them  passed  to  the  credit  of  said  Gray 

Paid  A.  M.  Spring  his  commissions  at  3|- 
per  cent,  on  said  bark's  outward  cargo, 
as  per  agreement 

ld29.  Interest  on  loss  on  sloop  Fanny, 
19  years 

Interest  on  one  half  the  profits  of  Morning 
Star's  voyage,  per  agreement 


2,500.00 

43,750j00 
1,270.00 

16,140.90 

2,000.00 

880.00 

2,850U)0 

14,758.41 


1811.  By  amount  of  the 
outward  cargo  of  the  bark 
Morning  Star,  as  per  ori- 
ginal iuToioe  and  bill  of 
lading  35,202.83 

His  half  the  profits  of  said 
Morning  Star's  voyage     14,469.03 

1829.  Balance  now  due 
from  estate  of  said  Wil- 
liam Gray  34,477.45 


When  the  plaintiffs  had  closed  their  evidence,  the  court  asked 

whether  they  had  any  other  cause  of  action  than  such  as  arose 

from  the  bill  of  lading  of  the  outward  cargo  of  the  bark 

[  •  163  ]  •  Morning  Star,  and  the  contract  indorsed  thereon;  and  they 

answered  that  they  had  not 

The  counsel  for  the  defendants  then  moved  the  court  to  instruct 
the  jury,  that  inasmuch  as  the  plaintiffs  had  admitted  that  their 
whole  cause  of  action  arose  from  said  bill  of  lading  and  contract  in- 
dorsed thereon,  the  said  bill  of  lading  and  contract,  with  the  other 
papers,  documents,  and  testimony  aforesaid,  were  not  sufficient 
evidence,  in  point  of  law,  to  maintain  the  issue  joined  on  the 
part  of  the  plaintifis,  in  respect  to  their  replication  of  merchants' 
accounts. 

The  plaintiffs'  counsel  objected  to  such  instructions,  and  prayed 
the  court  to  instruct  the  jury  that  the  evidence  introduced  was  suffi- 
cient to  prove,  and  did  prove,  the  issue  joined  on  the  part  of  the 
plaintiffs. 

The  court  instructed  the  jury  that  inasmuch  as  the  plaintiffs  tad 
admitted  that  their  whole  cause  of  action  arose  from  said  last  men- 
tioned bill  of  lading  and  contract  indorsed  thereon,  the  said  bill  of 
lading  and  contract,  with  the  other  papers,  documents,  and  testimony 
aforesaid,  were  not  sufficient  evidence,  in  point  of  law,  to  maintain 
the  issue  last  aforesaid,  on  the  part  of  the  plaintiffs.  To  this  instruc- 
tion an  exception  was  taken. 
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A  verdict  was  found  for  the  defendants ;  and  this  writ  of  error 
brings  up  the  judgment  which  was  rendered  thereon. 

The  statute  of  Maine  is  copied  from  the  20th  of  James  I.,  and  its 
words  are, "  all  actions  of  account  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  &c.  shall  be  commenced,"  &c 

It  would  seem  to  be  the  necessary  construction  of  these  words, 
that  the  actions  on  the  case  to  which  the  exception  applies,  must 
be  founded  on  an  account.  The  language  of  the  act  conveys  the 
same  meaning  as  if  it  had  been  ''all  actions  of  account,  and  all 
actions  on  the  case,  other  than  such  as  are  founded  on  such  account 
as  concerns  the  trade  of  merchandise,"  &c.  The  foundation  of  the 
action  must  be  an  account,  not  a  contract. 

From  the  association  of  actions  on  the  case,  a  remedy  given  by 
the  law  for  almost  every  claim  for  money,  and  for  the  redress 
of  every  breach  of  contract  not  under  seal,  with  actions  *  of  [  *  164  ] 
account,  which  lie  only  in  a  few  special  cases ;  it  may 
reasonably  be  conceived  that  the  legislature  had  in  contemplation  to 
except  those  actions  only  for  which  account  would  lie.  Be  this  as 
it  may,  the  words  certainly  require  that  the  action  should  be  founded 
on  an  account.  The  account  must  be  one  "which concerns  the  trade 
of  merchandise."  The  case  protected  by  the  exception  is  not  every 
transaction  between  merchant  and  merchant,  not  every  account  which 
might  exist  between  them,  but  it  must  concern  the  trade  of  merchan- 
dise. It  is  not  an  exemption  from  the  act,  attached  to  the  merchant 
merely  as  a  personal  privilege,  but  an  exemption  which  is  conferred 
on  the  business  as  well  as  on  the  persons  between  whom  that  busi- 
ness is  carried  on.  The  account  must  concern  the  trade  of  mer- 
chandise ;  and  this  trade  must  be,  not  an  ordinary  traffic  between  a 
merchant  and  any  ordinary  customers,  but  between  merchant  and  mer- 
chant. This  "  trade  of  merchandise,"  which  can  furnish  an  account 
protected  by  the  exception,  must  be  not  only  between  merchant  and 
merchant,  but  between  the  plaintiff  and  defendant.  The  account  — 
the  business  of  merchandise  which  produces  it  ^  must  be  between 
them. 

If  these  propositions  be  well  founded,  and  we  believe  they  are,  let 
us  apply  them  to  the  case. 

The  defendants  were  undoubtedly  merchants.  The  plaintiffs,  Seth 
Spring  and  Sons,  were  also  merchants.  But  they  were  likewise  ship- 
owners. They  were  the  proprietors  of  vessels  which  they  hired  to 
others  for  freight  A  charter-party,  a  contract  by  which  the  owner 
lets  his  vessel  to  another  for  freight,  does  not  change  its  character, 
because  the  parties  happen  to  be  merchants.     It  is  still  a  special 
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contract,  whereby  a  compensation  is  stipulated  for  a  service  to  be 
performed ;  and  not  an  account  concerning  the  trade  of  merchandise. 
It  is  no  more  "  an  account,"  and  no  more  connected  with  "  the  trade 
of  merchandise,"  than  a  bill  of  exchange  or  a  contract  for  the  rent 
of  a  house,  or  the  hire  of  a  carriage,  or  any  other  single  transaction 
which  might  take  place  between  individuals  who  happened  to  be 
merchants.  An  entry  of  it  on  the  books  of  either  could  not  change 
its  nature,  and  convert  it  from  an  insulated  transaction  between 
individuals,  into  an  account  concerning  the  trade  of  merchandise,  be- 
tween merchant  and  merchant  This  must  depend  on  the 
[  •  165  ]  nature  and  character  of  the  *  transaction,  not  on  the  book 
in  which  either  party  may  choose  to  enter  a  memorandum 
or  statement  of  it. 

Had  the  freight  contracted  for  been  a  sum  in  gross,  or  a  sum 
dependent  on  the  space  occupied  by  the  cargo,  or  on  its  weight,  or 
on  any  estimate  of  its  value,  it  would  have  been  perceived  at  once 
to  be  a  claim  founded  on  contract,  and  not  on  account. 

Is  the  nature  of  the  transaction  varied  by  the  fact,  that  the  freight 
to  be  paid  by  the  charterer,  instead  of  being  a  specific  siun,  or  a 
sum  to  be  ascertained  by  some  given  rule,  is  dependent  on  the  profits 
of  the  adventure  ?  That  the  sales  of  the  outward  and  inward  cargo, 
and  all  the  expenses  attendant  on  the  enterprise,  must  be  examined, 
in  order  to  ascertain  the  amount  of  freight  ?  This  process  must  un- 
doubtedly be  gone  through  in  an  action  on  the  contract,  but  does  its 
necessity  convert  the  action,  which  ought  to  be  on  the  contract,  into 
one  founded  on  an  account  concerning  the  trade  of  merchandise  be- 
tween merchant  and  merchant  ?  The  account  of  the  sales  of  the 
outward  cargo  is  to  be  adjusted  between  the  shipper  and  his  con- 
signee, not  between  the  shipper  and  the  ship-owner  in  his  adventi- 
tious character  of  a  merchant.  So  the  sales  of  the  return  cargo  must 
be  examined  in  order  to  ascertain  whether  any  and  how  much  profit 
has  been  made,  and  whether  the  ship-owner  is  entitied  to  any  and 
how  much  freight.  But  this  account  is  not  founded  on  trade  and 
merchandise  between  the  owner  and  affreighter  of  the  vessel  It  is 
founded  on  the  trade  of  the  affreighter  alone,  to  which  reference  must 
be  made  in  order  to  ascertain  the  amount  of  freight.  Mr.  Gray 
could  not  be  considered  as  the  factor  of  Seth  Spring  and  Sons,  sell- 
ing their  goods.  He  was  selling  his  own  ;  and  the  relation  between 
them  was  not  that  of  merchant  and  factor,  but  of  charterer  and 
charteree  of  a  vessel  by  special  contract. 

If  we  were  to  decide  this  case  on  the  words  of  the  statute,  we 
should  not  think  that  the  plaintiffs  had  brought  themselves  within 
the  exception.     We  should  not  consider  the  action  as  founded  on 
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'*  ench  an  account  as  concerns  the  trade  of  merchandise  between 
merchant  and  merchant." 

This  opinion  is  not  changed  by  cases  which  are  to  be  found  in  the 
books. 

In  Webber  v.  Tivil,2  Saund.  121,  the  plaintiff's  declaration 
contained  two  counts,  one  in  indebitatus  assumpsit  for  *  money  [  *  166  j 
had  and  received  by  the  defendant  for  the  plaintiff's  use, 
and  for  goods,  wares,  and  merchandise  sold  and  delivered,  and  the 
other  on  an  insimtU  compiUassent.  To  the  plea  of  the  act  of  limita- 
tions the  plaintiff  replied,  that  the  money  in  the  several  provisions 
mentioned  became  due  and  payable  on  trade  between  the  plaintiff 
and  defendant  as  merchants,  and  wholly  concerned  merchandise. 
The  defendant  demurred,  and  the  whole  court  gave  judgment  in  his 
favor. 

Morton,  J.,  was  of  opinion,  that  only  actions  of  account  were 
within  the  exception.  The  report  does  not  contain  the  reasons 
assigned  by  the  other  judges,  otherwise  than  by  stating  that  they 
were  the  reasons  given  by  Mr.  Jones  in  his  argument.  These  were, 
that  the  statute  intends  to  except  nothing  concerning  merchandise 
between  merchants,  but  only  accounts  current  between  them,  where- 
as the  declaration  in  the  second  count  was  on  an  account  stated  and 
agreed.  He  also  contended,  that  the  first  count  did  not  make  a  case 
to  be  brought  within  the  exception,  it  being  only  a  bargain  for  wares 
sold  and  for  money  lent ;  and  although  it  concerned  merchandise, 
and  was  between  merchants,  yet  that  was  no  reason  why  it  should 
be  excepted  out  of  the  statute ;  for  if  it  should  be  excepted,  by  the 
same  reason  every  contract  made  between  merchants  would  also  be 
excepted,  which  was  not  the  intention  of  the  statute;  for  in  the 
statute,  accounts  between  merchants  only  are  excepted,  and  not  con- 
tracts likewise.  He  also  contended,  that  actions  of  account  only 
were  within  the  exception.  This  point  has  been  since  overruled, 
though  it  seems  to  have  been  long  considered  as  settled  law. 

This  case  having  been  decided,  as  the  reporter  informs  us,  for  the 
reasons  assigned  by  Jones,  his  argument  must  be  taken  as  the  opinion 
of  the  court.  It  decides,  that  only  accounts,  not  contracts,  between 
merchants,  even  although  they  may  concern  the  trade  of  merchandise, 
are  within  the  exception,  and  that  the  accounts  must  be  current 

In  Cotes  V.  Harris,  at  Guildhall,  Dennison,  J.,  held  that  the 
clause  in  the  statute  of  limitations,  about  merchants'  accounts,  ex- 
tended only  to  cases  where  there  were  mutual  accounts  and  recip- 
rocal demands  between  two  persons.  This  was  only  the  decision 
of  a  single  judge ;  but  Mr.  Justice  BuUer  seems  to  have  given 
it  Ids  sanction  also,  by  introducing  it  into  his  work.     *  BuL  [  *  1G7  ] 
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Ni.  PrL  150.  And  Lord  Eenyon  quoted  it  with  approbation,  in 
Cranch  v.  Kirkman,  Peake's  Ni.  Pri.  121,  adding  that  he  had  fur- 
nished his  note  of  the  case  to  Mr.  Justice  Buller. 

The  distinction  between  an  account  current  and  an  account  stated, 
has  been  often  taken,  1  Ves.  456 ;  4  Mod.  105 ;  2  Ves.  400 ;  1  Mod. 
270 ;  and  is  now  admitted. 

The  English  cases  certainly  do  not  oppose  the  opinion  we  have 
formed  on  the  words  of  the  statute. 

The  American  cases,  as  far  as  they  go,  are  in  favor  of  it. 

In  Mandeville  v.  Wibon,  5  Cranch,  15,  this  court  said,  that  the  ex- 
ception extended  to  all  accounts  current,  which  concerned  the  trade 
of  merchandise  between  merchant  and  merchant  The  only  addition 
made  in  this  part  of  the  opinion  to  the  words  used  in  the  statute,  is 
the  introduction  of  the  word  "  current"  The  statute  saves  "  ac- 
counts current"  The  opinion  proceeds  to  say  that  an  account  closed 
by  the  cessation  of  dealing  between  the  parties,  is  not  an  account 
stated,  and  that  it  is  not  necessary  that  any  of  the  items  should  be 
within  five  years.  This  decision  maintains  the  distinction  between 
accounts  current  and  accounts  stated. 

In  Ramchandu  v.  Hammond,  2  Johns.  200,  the  court  deter- 
mined that  the  statute  of  New  York,  though  slightly  varying  in  its 
language  from  the  English  statute,  was  to  be  construed  in  the  same 
manner,  and  "  must  be  confined  to  actions  on  open  or  current 
accounts."  "  It  must  be  a  direct  concern  of  trade ;  liquidated 
demands,  or  bills  and  notes  which  are  only  traced  up  to  the  trade  or 
merchandise,  are  too  remote  to  come  within  this  description." 

In  the  case  of  Coster  et  aL  v,  Murray  et  al.,  5  Johns.  Ch.  522, 
a  purchase  of  goods  was  made  by  the  agents  of  the  parties,  at  Co- 
penhagen, and  shipped  to  the  defendants,  merchants  in  New  York, 
on  joint  account,  under  an  agreement  made  by  the  agents,  that  the 
gooas  should  be  sold  by  the  defendants,  firee  from  commission,  and 
one  third  of  the  proceeds  paid  to  the  plaintiffs,  who  were  insurers. 
The  goods  were  received  and  sold  by  the  defendants,  who  mingled 
the  money  with  their  own,  and  refused  to  pay  any  part  of  it  to  the 
plaintiffs,  unless  on  terms  to  which  the  plaintiffs  would  not  accede. 
To  a  bill  filed  by  the  plaintiffs,  the  defendants  pleaded  the  act  of  limi- 
tations. The  plaintiffs  contended  that  the  claim  was  within 
[  •  168  ]  •  the  exception  of  the  statute  in  favor  of  accounts  between 
merchants,  and  also  that  it  related  to  the  execution  of  a 
trust,  and  was  therefore  not  within  the  statute. 

On  the  first  point.  Chancellor  Kent  said,  "  to  bring  a  case  within 
the  exception  of  the  statute,  there  must  be  mutual  accounts,  and 
reciprocal  demands  between  two  persons." 
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^  In  the  present  case  there  was  no  account  current  between  the 
parties.     There  are  no  mutual  and  reciprocal  demands." 

"  The  defendants  took  charge  of  and  agreed  to  be  accountable  for 
some  goods,  or  the  proceeds  thereof,  in  which  the  parties  had  a  joint 
interest;  and  as  concerns  the  parties,  and  as  between  them,  this 
hardly  seems  to  be  a  trade  of  merchandise  between  merchant  and 
merchant." 

The  chancellor  took  a  very  elaborate  review  of  all  the  English 
cases  in  which  this  exception  had  been  discussed.  Many  of  them 
went  off  on  other  points,  many  were  indecisive,  and  some  of  them 
seem  to  be  opposed  to  each  other,  though  not  on  the  precise  question 
which  has  been  argued  in  this  case. 

He  concluded  this  review  by  observing :  "  assuming  the  case  be- 
fore  me  to  be  one  that  concerned  the  trade  of  merchandise  between 
merchant  and  merchant,  I  should  rather  be  inclined  to  think  the 
statute  was  well  pleaded,  and  that  the  case  did  not  fall  within  the 
exception." 

A  decree  was  made  in  favor  of  the  plainti£^  on  the  other  point, 
from  which  the  defendant  appealed  to  the  court  of  errors. 

The  cause  was  argued  on  several  points,  the  first  of  which  was, 
''  whether  it  came  within  the  exception  of  the  statute  concerning  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors 
or  servants." 

Mr.  Chief  Justice  Spencer  scdd  the  chancellor  had  examined  the 
case  very  elaborately,  and  had  come  to  the  conclusion  that  the  statute 
was  well  pleaded ;  and  that  the  case  does  not  fall  within  the  excep- 
tion. He  added,  <<  whether  the  statute  is  at  all  applicable  to  a  case 
of  mutual  dealing  and  idutual  credits  between  merchant  and  mer- 
chant, is  a  question  not  now  necessary  to  be  decided,  because  the 
present  is  not  a  case  of  that  kind.  On  the  part  of  the  respondents, 
this  is  no  account  at  alL  This  is  a  case  of  an  account  merely  on  the 
part  of  the  appellants ;  there  is  no  selling  or  trading.  It  is 
a  case  of  a  joint  purchase  of  *  goods,  where  one  of  the  pur-  [  *  169  ] 
chasers  takes  the  whole  goods,  and  is  to  account  for  one  third 
of  the  proceeds.  In  such  a  case,  where  the  items  of  an  account  are  all 
on  one  side,  in  my  judgment  it  is  not  within  the  reason  or  principle 
of  the  exception;  which  must  have  intended  open  and  current 
accounts,  where  there  was  mutual  dealing  and  mutual  credits." 

Judges  Piatt  and  Woodworth  concurred.  There  was  some  di- 
vision in  the  court  of  errors,  but  the  decree  of  the  chancellor  was 
GLfl^med. 

This  case  is  stronger  than  that  under  consideration,  and  turns  on 
principles  which  decide  it. 
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No  doubt  is  expressed  in  it  on  the  necessity  of  accounts  being 
mutual,  and  being  open  and  current,  to  bring  them  within  the  excep- 
tion of  the  statute. 

On  a  commercial  question,  especially  on  a  question  deeply  inter* 
esting  to  merchants,  and  to  merchants  only,  the  settled  law  of  New 
York  is  entitled  to  great  respect  elsewhere. 

We  have  found  no  conflicting  decision  in  any  of  the  States. 

The  account,  from  the  books  of  the  plaintiffs,  contains  one  item 
not  founded  on  the  contract  for  the  freight  of  the  bark  Morning  Star, 
the  loss  on  the  sloop  Francis,  insured  by  said  Gray.  But  this  item 
itself  is  not  within  the  exception,  and  was  abandoned  by  the  plain- 
tiffs, who  declared  that  their  whole  cause  of  action  arose  from  the 
contract  The  claim,  to  bring  the  case  within  the  exception,  rests 
entirely  on  the  sale  of  the  inward  cargo.  This  single  transaction  has 
not  equal  (certainly  not  superior)  pretensions  to  being  an  account 
current  between  merchant  and  merchant,  a  case  of  mutual  accounts 
between  them,  with  the  sale  made  by  the  Murrays,  in  Coster  et  al.  v. 
Murray  et  aLj  of  goods  purchased  on  joint  account,  shipped  to  the 
defendants  on  joint  account,  and  sold  by  the  defendants  on  joint 
account. 

We  are  of  opinion  that  this  action  is  not  founded  on  an  account 
concerning  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,  and  is  not  within  the  exception  of  the 
statute  of  limitations.  There  is  no  error  in  the  instructions  given 
by  the  circuit  court,  and  the  judgment  is  affirmed,  with  costs. 

12  P.  300. 


Charles  B.  Dupau,  Plaintiff  in  Error,  v.  Jban  Hbnrt  Couprby's 
Heirs,  Defendants  in  Error.^ 

6  P.  170. 

If  the  record  shows  two  pleas,  and  an  issne  and  verdict  for  defendant  on  one,  and  no  issae 
on  the  other,  a  judgment  for  the  defendant  is  not  erroneoas. 

Error  to  the  district  court  of  the  eastern  district  of  Louisiana. 

Livingston^  for  the  plaintiff  in  error. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
There  were  two  pleas  by  the  defendant:   1.  That  the  defendant 
was  not  indebted  to  the  plaintiff.    2.  That  the  subject-matter  of  the 
suit  was  res  adjtuUcata.    The  former  plea  was  triable  by  the  jury ; 

1  This  case  was  decided  at  January  term,  1831. 
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the  latter  by  the  court  There  was  a  trial  by  the  jury  of  the  issue, 
and  the  jury  found  a  verdict  for  the  defendant  Upon  the  plea  of 
res  adjudicataj  there  does  not  appear  to  have  been  any  replicatioK 
or  denial,  so  as  to  make  any  issue  to  the  court  There  is 
nothing  on  the  record  to  •  show  that  the  question  of  res  [  *  171  J 
adjudicata  was  even  submitted  to  the  jury  upon  the  triaL 
Their  verdict,  for  aught  that  appeared  on  the  record,  was  simply  con- 
fined to  the  first  and  proper  issue  triable  by  the  jury.  This  issue 
being  found  for  the  defendant,  the  other  plea  became  immaterial  to 
the  defendant  The  court,  then,  cannot  infer  that  it  was  ever  tried. 
There  is,  then,  no  error  apparent  on  the  record,  and  the  judgment  is 
affirmed,  with  costs. 

7  H.  706. 


Nathaniel  Cox,  Nathaniel  and  James  Dick,  Plaintiffs  in  Error, 
V*  The  United  States,  Defendants  in  Error. 

6  P.  172. 

A  joint  and  several  jadgment  having  been  rendered  in  Louisiana,  the  defendants  severally 

sued  out  writs  of  error;  a  motion  to  dismiss  the  writs  upon  the  ground  that  all  the  defend 

ants  ought  to  have  joined  in  one  writ,  was  overmled. 
The  demand  in  a  petition  being  only  $15,000,  a  judgment  for  $20,000,  is  erroneous. 
A  treasury  transcript  is  admissible  in  evidence  for  a  surety  to  prove  the  date  of  a  payment 

credited  in  the  account. 
Though  an  official  bond  of  a  navy  agent  was,  in  fact,  executed  at  New  Orleans,  it  was  a 

contract  to  be  executed  at  Washington,  and  the  liability  of  ita  parties  must  be  governed 

by  the  rules  of  the  common  law. 

Two  writs  of  error  to  the  district  court  of  the  United  States  for 
the  eastern  district  of  Liouisiana.  The  facts  material  to  the  merits 
are  stated  in  the  opinion  of  the  court  But  a  motion  was  made  to 
dismiss  the  writs,  upon  the  ground  that  all  the  plaintiffs  in  error 
should  have  joined  in  one  writ  To  present  the  facts  upon  which 
this  motion  was  grounded,  it  is  necessary  to  give  the  copy  of  the 

judgment,  which  was  as  follows :  — 
[  •  178  ]  *  "  The  United  States  v.  Representatives  of  Hawkins  et  aL 
The  court  having  maturely  considered  the  motion  in  arrest 
of  judgment,  now  order  that  judgment  be  entered  up,  as  of  the  15th 
instant,  against  the  estate  of  John  Dick  and  Nathaniel  Cox,  jointly 
and  severally,  for  the  sum  of  $20,000,  with  six  |)er  cent  interest  from 
the  2d  day  of  January,  1830,  until  paid,  and  costs  of  suit ;  and  that 
judgment  be  entered  up  against  Nathaniel  Dick  and  James  Dick, 
for  the  sum  of  $10,000,  each,  with  six  per  cent  interest  from  2d  Jan- 
uary, 1830,  until  paid,  and  the  costs." 

The  judgment  debtors  severally  sued  out  writs  of  error  and  sepan 
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rate  citations  were  issued  and  served.     The  attorney-general  moved 
to  dismiss  the*  writs  of  error)  because  the  plaintiffs  should  have  joined 

therein. 
[  •  182  ]      •  The  court  overruled  the  motion  to  dismiss  the  writ  of 

error.     The  case  afterwards  came  on  for  argument 

Tane^j  (attorney-general,)  for  the  United  States. 
Johnston^  contra. 

[  •  198  ]       Thompson,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  up  by  writ  of  error  from  the  district 
court  of  Lfouisiana  district  The  suit  was  instituted  according  to  the 
practice  of  that  court  by  petition,  which  states  that  Joseph  EL  Haw- 
kins, late  of  New  Orleans,  navy  agent  of  the  United  States,  now 
deceased,  John  Dick,  late  of  the  same  place,  deceased,  and  Nathaniel 
Cox,  of  the .  same  place,  on  the  10th  day  of  March,  1821,  by  their 
bond,  became  jointly  and  severally  bound  to  the  United  States,  in 
the  penalty  of  $20,000.  To  which  obligation  a  condition  was 
annexed,  by  which  it  was  provided  that,  if  the  said  Joseph  H. 
Hawkins  shall  regularly  account,  when  thereunto  required,  for  all 
public  moneys  received  by  him  from  time  to  time,  and  for  all  public 
property  committed  to  his  care,  with  such  person  or  persons,  officer 
or  officers  of  the  government  of  the  United  States,  as  shall  be  duly 
authorized  to  settle  and  adjust  his  accounts,  and  shall  pay  over  as  he 
may  be  directed,  any  sum  or  sums  that  may  be  found  due  to  the 

United  States,  upon  any  such  settlement,  and  shall  faithfully 
[  •  199  ]  discharge,  in  every  respect,  *  the  trust  reposed  in  him,  then 

the  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue ;  and  the  petition  further  states  that  the  said  Hawkins  did 
not  account  for  alL  public  moneys  received  by  him,  and  did  not  pay 
over  the  sums  due  from  him  to  the  United  States,  but  at  his  death 
remained  indebted  to  the  United  States  in  the  sum  of  $15,553.18, 
for  moneys  received  by  him  from  the  United  States  since  the  date  of 
the  said  bond,  as  navy  agent,  by  reason  whereof  the  condition  of 
the  said  bond  had  become  broken,  and  the  said  debt  become  due ; 
and  prayed  process  of  summons  against  the  legal  representatives  of 
Hawkins  and  Dick,  deceased,  and  against  Nathaniel  Cox,  and  that 
judgment  may  be  rendered  against  them  for  the  said  debt  with  inter- 
est and  cost  A  copy  of  the  bond,  duly  authenticated,  is  annexed 
to  the  petition,  and  citations  were  issued  against  the  legal  representa- 
tives of  J.  H.  Hawkins,  deceased,  and  of  John  Dick,  deceased,  (with- 
out naming  or  designating  them  in  any  other  manner,)  and  against 
Nathaniel  Cox. 
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As  to  the  representatives  of  Hawkins,  the  citation  was  retained  not 
found ;  and  as  to  the  representatives  of  John  Dick,  it  was  returned 
served,  and  the  like  return  as  to  Cox. 

Cox  appeared  and  answered,  denying  that  the  sum  of  (15,553.18, 
is  due  firom  the  sureties,  as  stated  in  the  petition,  alleging  that  he  has 
paid,  since  the  decease  of  Hawkins,  $7,317.54,  which  had  been 
allowed  at  the  treasury  of  the  United  States ;  leaving  a  balance  only 
of  08,235.64.  And,  according  to  the  course  of  practice  in  Louisiana 
he  represents  that  the  succession  of  his  co-surety,  John  Dick,  is  solv- 
ent, and  demands  that  the  United  States  divide  their  action,  by 
reducing  their  demand  to  the  amount  of  the  share  emd  proportion 
due  by  each  surety,  which  was  overruled  by  the  court 

Nathaniel  Dick  and  James  Dick  appear  and  answer  that  they  are 
two  of  three  heirs  of  John  Dick,  and  in  no  event  bound  for  more  than 
two  thirds  of  any  debt  of  John  Dick,  and  deny  that  the  debt  is  in 
any  manner  due  by  the  estate  of  John  Dick ;  but  should  the 
same  be  proved,  they  say  they  have  received  *  no  more  than  [  *  200  ] 
$4,000  of  the  estate  of  John  Dick,  and  are  liable  for  no 
more  than  $2,000  each,  and  pray  judgment  and  trial  by  jury.  The 
cause  was  tried  by  a  jury,  and  a  general  verdict  for  $20,000,  found 
for  the  plaintiff,  being  the  amount  of  the  penalty  in  the  bond. 
Upon  which  the  court  gave  judgment  against  the  estate  of  John  Dick 
and  Nathaniel  Cox,  jointiy  and  severally,  for  the  sum  of  $20,000, 
with  six  per  cent  interest  from  the  2d  day  of  January,  1830,  until 
paid;  and  also  gave  judgment  against  Nathaniel  Dick  and  James 
Dick,  for  the  sum  of  10,000  each,  with  interest,  &c. 

In  the  course  of  the  trial,  a  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  in  rejecting  evidence  offered  on  the  part  of  Cox, 
in  support  of  his  answer,  setting  up  the  payment  of  $7,317.54,  made 
by  him  after  the  death  of  Hawkins. 

It  is  deemed  unnecessary  to  notice  the  numerous  and  palpable  errors 
contained  in  this  record ;  that  which  arises  from  the  entry  of  tlie 
judgment  is  insuperable.  It  is  difficult  to  conceive,  unless  through 
mistake,  how  such  a  judgment  could  be  entered.  The  demand  in 
the  petition  is  only  $15,553.18.  The  verdict  of  the  jury  is  $20,000 ; 
and,  upon  this,  a  judgment  is  entered  up,  against  the  estate  of  John 
Dick  and  Nathaniel  Cox,  jointiy  and  severally,  for  $20,000,  and  a 
judgment  also  against  Nathaniel  Dick  and  James  Dick  for  $10,000, 
each.  Upon  no  possible  grounds,  therefore,  can  this  judgment  be 
sustained. 

There  are,  however,  one  or  two  questions  arising  upon  this  record 
which  have  been  supposed  at  the  bsur  to  have  a  more  general  bearing, 
which  it  may  be  proper  briefly  to  notice. 
VOL.  X.  b 
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Upon  the  trial,  the  defendant,  N«  Ck>x,  offered  in  evidence  a  tran- 
script from  the  books  of  the  treasury,  duly  authenticated,  purporting 
to  be  a  list  of  payments  made,  and  receipts  taken  and  passed,  at 
the  treasury  of  the  United  States,  in  the  name  of  Joseph  EL  Haw- 
kins, since  the  3d  of  September,  1823,  it  having  been  previously 
shown  that  Hawkins,  died  on  the  1st  daty  of  October  of  that  year. 
This  evidence  was  offered  in  support  of  the  allegation  in 
[  '201  ]  Cox's  answer,  that  he  had  paid  *  $7,317.54,  since  the  decease 
of  Hawkins,  in  his  capacity  of  surety.  This  testimony  was 
objected  to  by  the  attorney  of  the  United  States,  on  the  ground  that 
no  credits  could  be  allowed,  but  such  as  had  been  presented  at  the 
treasury  and  refused.  The  objection  was  sustained  by  the  court,  and 
the  evidence  rejected. 

This  was  supposed,  in  the  court  below,  to  come  within  the  act  of 
congress,  2d  vol.  Laws  U.  S.  595,^  which  declares  that,  in  suits  be- 
tween the  United  States  and  individuals,  no  claim  for  a  credit  shall 
be  admitted  upon  the  trial,  (except  under  certain  specified  circum- 
stances, not  applicable  to  this  case,)  but  such  as  shall  appear  to  have 
been  presented  to  the  accounting  officers  of  the  treasury  for  their 
examination,  and  by  them  disallowed. 

This  transcript  is  not  set  out  in  the  record,  and  we  can  only  judge 
of  it  from  what  is  stated  in  the  bill  of  exceptions  ;  and  from  this  it 
does  not  appear  to  be  a  case  coming  at  all  within  the  act  of  congress. 
It  was  not  offered  as  evidence  of  any  new  claim  for  a  credit  which 
had  not  been  presented  to  the  accounting  officers  of  the  treasury. 
All  the  credits  claimed  had  been  given  at  the  treasury ;  and  the  only 
purpose  for  which  it  was  offered,  was  to  show  that  such  credits  were 
given  after  the  death  of  Hawkins;  and  although  standing  in  his 
name,  the  payments  could  not  have  been  made  by  him  ;  and  to  let 
in  evidence  to  show  that  they  were  in  fact  made  by  the  surety. 
There  is  no  evidence  in  the  cause  showing  the  course  of  keeping 
the  accounts  at  the  treasury  in  such  cases.  But  it  is  believed  that  new 
accounts  are  never  opened  with  the  sureties.  The  accounting  officers 
have  no  means  of  deciding  whether  the  money  is  paid  out  of  the 
funds  of  the  sureties,  or  out  of  those  of  the  principaL  That  is  a 
question  entirely  between  the  sureties  and  the  representatives  of  the 
principal.  If  application  had  been  made  at  the  treasury,  and  the  ac- 
counting officers  had  transferred  the  payments,  and  given  credit  to 
Cox  instead  of  Hawkins,  it  would  not  have  changed  the  state  of  the 
case,  as  between  the  United  States  and  the  parties  in  the  bond ;  and 
as  between  the  sureties  themselves,  it  would  have  decided  notiiing, 

1  1  StatB.  at  Large,  516. 
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even  if  that  was  aa  inquiry  that  could  have  been  gone  into  upon  this 
triaL  But  nothing  done  at  the  treasury,  which  did  not  fall  within 
the  scope  of  the  authority  of  the  accounting  officers  in  set- 
tling accounts,  could  have  been  received  in  evidence.  *  In  [  *  202  J 
the  c€U3e  of  the  United  States  v.  Buford,  3  Pet  29,  it  was 
held  by  this  court  that  an  account  stated  at  the  treasury  department, 
which  does  not  arise  in  the  ordinary  mode  of  doing  business  in  that 
department,  can  derive  no  additional  validity  from  being  certified 
under  the  act  of  congress.  Such  statements  at  the  treasury  can 
only  be  regarded  as  establishing  items  for  moneys  disbursed  through 
the  ordinary  channels  of  the  department,  when  the  transactions  are 
shown  by  its  books.  If,  then,  the  accounting  officers  of  the  treasury 
could  have  done  nothing  more  than  had  already  been  done,  by  giving 
credit  on  Hawkins's  account  for  payments  alleged  to  have  been  made 
by  Cox  after  his  death,  whence  the  necessity  of  making  any  application 
to  the  treasury  ?  It  would  have  been  a  nugatory  act ;  and  the  law 
surely  ought  not  to  be  so  construed  as  to  require  of  a  party  a  mere 
idle  ceremony.  The  law  was  intended  for  real  and  substantial  pur- 
poses ;  that  the  United  States  should  not  be  surprised  by  claims  for 
credits,  which  they  might  not  be  able  to  meet  and  explain  in  the 
hurry  of  a  trial.  But  as  no  new  credit  was  asked  in  this  case,  it 
wordd  have  been  useless  to  make  any  application  to  the  treasury  for 
the  mere  purpose  of  being  refused. 

The  evidence  offered  of  Hawkins's  account,  as  navy  agent,  with 
the  Branch  Bank  at  New  Orleans,  was  properly  rejected.  It  was  not 
competent  evidence  in  this  cause,  in  any  point  of  view,  unless  it  was 
to  show  that  there  was  a  balance  in  favor  of  Hawkins,  which  ought 
to  go  to  the  credit  of  his  account  with  the  government  But  for 
this  purpose  it  was  not  admissible,  it  not  having  been  presented  to 
the  accounting  officers  of  the  treasury,  for  allowance.  This  was  set- 
ting up  a  claim  for  a  new  credit,  and  could  not  be  received,  according 
to  the  express  provisions  of  the  act  of  congress. 

The  proceedings  in  this  cause,  and  the  manner  in  which  the  judg- 
ment is  entered,  have  been  considered  at  the  bar  as  afibrding  a 
proper  occasion  for  the  court  to  decide  whether  this  contract,  and  the 
liability  of  the  parties  thereupon,  are  to  be  governed  by  the  rules  of 
the  civil  law  which  prevail  in  Louisiana,  or  by  the  common  law 
which  prevails  here. 

It  was  contended  on  the  part  of  the  plaintifis  in  error,  that  the 
United  States  were  bound  to  divide  their  action,  and  take 
judgment  against  each  surety  only,  for  his  proportion  of  *  the  [  •  203  ] 
Bum  due,  according  to  the  law  of  Louisiana ;  considering  it 
a  contract  made  there,  and  to  be  governed  in  this  respect  by  the  law 
of  the  State. 
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On  the  part  of  the  United  States  it  is  claimed  that  the  liability  of 
the  sureties  must  be  governed  by  the  rules  of  the  common  law ;  and 
the  bond  being  joint  and  several,  each  is  bound  for  tlie  whole;  and 
that  the  contribution  between  the  co-sureties  is  a  matter  with  which 
the  United  States  have  no  concern. 

The  general  rule  on  this  subject  is  well  settled;  that  the  law 
of  the  place  where  the  contract  is  made,  and  not  where  the  action 
is  brought,  is  to  govern  in  expounding  and  enforcing  the  contract, 
unless  the  parties  have  a  view  to  its  being  executed  elsewhere ;  in 
which  case  it  b  to  be  governed  according  to  the  law  of  the  place 
where  it  is  to  be  executed.  2  Burr.  1077  ;  4  Term  Rep.  182 ;  7  Term 
Rep.  242 ;  2  Johns.  241 ;  4  Johns.  285. 

There  is  nothing  appearing  on  the  face  of  this  bond  indicating  the 
place  of  its  execution,  nor  is  there  any  evidence  in  the  case  showing 
that  fact  In  the  absence  of  all  proof  on  that  point,  it  being  an  offi- 
cial bond,  taken  in  pursuance  of  an  act  of  congress,  it  might  well  be 
assumed  as  having  been  executed  at  the  seat  of  government.  But  it 
is  most  likely  that,  in  point  of  fact,  for  the  convenience  of  parties, 
the  bond  was  executed  at  New  Orleans,  particularly  as  the  sufficiency 
of  the  sureties  is  approved  by  the  district  attorney  of  Liouisiana. 

But  admitting  the  bond  to  have  been  signed  at  New  Orleans,  it  is 
very  clear  that  the  obligations  imposed  upon  the  parties  thereby 
looked  for  its  execution  to  the  city  of  Washington.  It  is  immaterial 
where  the  services  as  navy  agent  were  to  be  performed  by  Hawkins. 
His  accountability  for  non-performance  was  to  be  at  the  seat  of  gov- 
ernment. He  was  bound  to  account,  and  the  sureties  undertook  that 
he  should  account  for  all  public  moneys  received  by  him,  vdth  such 
officers  of  the  government  of  the  United  States  as  are  duly  author- 
ized to  settle  and  adjust  his  accounts.  The  bond  is  given  with  ref- 
erence to  the  laws  of  the  United  States  on  that  subject.  And  such 
accounting  is  required  to  be  with  the  treasury  department,  at  the  seat 
of  government ;  and  the  navy  agent  is  bound  by  the  very  terms  of  the 
bond  to  pay  over  such  sum  as  may  be  found  due  to  the 
'  •  204  ]  United  States  on  such  settlement ;  *  and  such  paying  over 
must  be  to  the  treasury  department,  or  in  such  manner  as 
shall  be  directed  by  the  secretary.  The  bond  is,  therefore,  in  every 
point  of  view  in  which  it  can  be  considered,  a  contract  to  be  exe- 
cuted at  the  city  of  Washington,  and  the  liability  of  the  parties  must 
be  governed  by  the  rules  of  the  common  law. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  sent 
back  with  directions  to  issue  a  vetUre  de  novo. 

7P.485;  10P.126;  11P.861;  16P.521;  5H.286;  17  H.  487;  19  H.  890    SOW  157; 

10  0.11;  12  0.554. 
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Duncan  STArthub,  Plaintiff  in  Error,  v.  Wesley  S.  Porter,  De- 
fendant in  Error. 

6  P.  205. 

In  an  action  of  ^ectment  for  s  tract  of  land,  described  in  the  declaration  by  metes  ana 
bornids,  the  jniy  may  find  a  yerdict  for  the  plaintiff  as  to  part  of  the  tract,  and  for  the  de- 
fendant as  to  the  residue ;  and  if  they  do  so,  the  judgment  should  conform  to  the  verdict. 
It  is  error  for  the  court  to  order  a  general  verdict  and  judgment  for  the  whole  land,  upon 
such  a  finding. 

The  case  is  stated  in  the  opinion  of  the  court 

Vinton  and  Doddridge^  for  the  plaintiff 

Ewingy  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  210  J 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district  of 
Ohio.  The  original  action  was  an  ejectment,  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error,  and  the  declaration  (which 
contains  several  counts)  describes  the  land  demanded  by  specific 
metes  and  bounds.  At  the  trial,  the  jury  found  a  verdict  in  the  fol- 
lowing terms :  ^  We,  the  jury,  find  the  defendant  guilty  of 
the  trespass  in  the  plaintifi^s  declaration  *  mentioned,  and  [  *  211  ] 
do  assess  the  plaintiff's  damages  to  one  cent,  and  that  the 
plaintiff  do  recover  of  the  defendant  the  land  described  as  follows, 
viz :  beginning  at  the  stone  planted  in  Spencer's  orchard,  designated 
on  Lfooker's  map  (referring  to  the  diagram  and  report  of  the  survey 
in  court)  by  the  letter  B ;  thence  running  in  a  northwesterly  direc- 
tion to  a  point  in  Dock's  line,  124  poles ;  eastwardly  on  Dock's  line 
from  the  point  marked  D  on  Looker's  map,  a  hickory  and  dogwood, 
thence  westwardly  with  Dock's  line  124  poles,  to  the  hickory  and  dog- 
wood aforesaid;  thence  running  in  a  southwesterly  direction  to  Tal- 
iaferro's line  to  the  place  of  beginning."  The  counsel  for  the  plaintiff 
tiien  moved  the  court  to  instruct  the  jury  to  find  a  general  verdict ; 
and  thereupon  the  .court  did  instruct  the  jury  to  find  a  general  ver- 
dict, saying  that  the  plaintiff  would  take  possession  at  his  peril ; 
which  general  verdict  was  found  by  the  jury  accordingly,  and  to  this 
instruction  the  defendant  excepted.  Other  exceptions  were  taken  in 
the  progress  of  the  trial,  but  they  have  been  abandoned  at  the  argu- 
ment, and  the  only  question  presented  for  our  consideration  is  upon 
the  instruction  already  mentioned* 

From  the  survey  ordered  by  the  court,  as  well  as  from  the  other 
proceedings  and  evidence  in  the  cause,  it  abundantly  appears  that 
the  case  was  one  of  conflicting  titles,  and  the  controversy  was  princi* 

8* 
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pally  as  to  boundaries.  The  verdict  of  the  jury,  as  originally  found, 
was  for  part  only  of  the  land  sued  for  in  the  ejectment ;  fixing  upon 
an  intermediate  line  of  boundary,  different  from  that  asserted  by 
either  party.  It  was,  therefore,  equivalent  to  a  verdict  finding  a  part 
of  the  tract  of  land  sued  for  in  favor  of  the  plaintiff,  and  the  residue 
in  favor  of  the  defendant.  In  other  words,  that  the  defendant  was 
guilty  of  the  ejectment  as  to  a  part,  and  not  guilty  as  to  the  residue 
of  the  land  described  in  the  declaration. 

The  real  question,  then,  before  the  court  is,  whether  the  plaintiff, 
upon  the  proof  of  a  title  to  a  part  of  the  premises  sued  for  in  the 
ejectment,  is  by  law  entitled  to  a  general  verdict  for  the  whole  of  the 
premises  sued  for.  That  the  action  of  ejectment  is  a  fictitious  action, 
and  is  moulded  by  courts  to  subserve  the  purposes  of  justice  in  a 
manner  peculiar  to  itself,  is  admitted,  but  its  professed  object 
[  •212  ]  is  to  try  the  titles  of  the  parties ;  'and  the  jury  are  bound  to 
pass  upon  those  titles,  as  they  are  estabUshed  by  the  evi- 
dence before  them.  They,  therefore,  do  no  more  than  lieir  duty 
when  they  find  a  verdict  for  the  plaintifl^  according  to  the  extent  and 
limits  of  his  title,  as  it  is  proved  by  the  evidence.  It  is  equally  their 
right  so  to  do,  since  it  is  comprehended  in  the  issue  submitted  to  their 
decision.  K,  therefore,  they  find  by  their  verdict  according  to  the 
truth  of  the  case,  that  the  plaintiff  has  title  to  part  only  of  the  prem- 
ises in  the  declaration,  and  describe  it  by  metes  and  bounds,  and  that 
so  far  the  defendant  is  guilty ;  and  as  to  the  residue,  find  the  issue 
for  the  defendant ;  such  a  verdict,  in  point  of  law,  would  seem  to  be 
unexceptionable ;  and  if  so,  the  judgment  following  that  verdict  ought 
to  conform  to  it;  and  if  it  should  be  a  general  judgment  for  the 
whole  premises  demanded  in  the  declaration,  it  wo-old  be  erroneous. 
Such,  upon  principle,  and  the  analogies  of  the  common  law,  would 
be  the  just  result ;  and  the  authorities  clearly  establish  the  doctrine, 
and  it  is  confirmed  as  a  matter  of  practice  by  the  best  text-writers  on 
the  subject;  Adams  on  Ejectment,  294;  Runnington  on  Ejectment, 
432 ;  Bac.  Abridg.  Ejectment,  F.  Q.  Thus,  in  Mason  v.  Fox,  Cro. 
Jac.  632,  where  in  an  ejectment  the  jury  found  the  defendant  guilty 
as  to  part  of  the  premises  in  the  declaration,  and  not  guilty  as  to  the 
residue,  all  the-  judges  were  of  opinion  that  the  judgment  ought  to 
conform  to  the  verdict,  for  it  was  consequent  upon  the  verdict ;  but 
that  an  entry  of  a  general  or  variant  judgment  was  not  a  misprision 
of  the  derk,  and  amendable  even  after  error  brought.  In  Denn  d.  Bur^ 
gess  V.  Purvis,  1  Burr.  326,  the  plaintiff  sued  for  a  moiety  of  a  certain 
parcel  of  land,  and  had  a  verdict  for  one  third  part  of  the  premises ; 
and  the  question  was  whether,  in  such  a  case,  the  plaintiff  could  re- 
«K>ver  for  a  less  undivided  part  than  he  sued  for.     The  court  held 
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that  she  could,  and  that  she  was  entitled  to  a  judgment  for  the  one 
third.  Lord  Mansfield  on  that  occasion  said,  the  rule  undoubtedly 
is  that  the  plaintiff  must  recover  according  to  his  title.  Here  she 
demanded  half,  and  she  appears  entitled  to  a  third,  and  so  much  she 
ought  to  recover ;  so,  if  you  demand  forty  acres,  you  may  certainly 
recover  twenty  acres ;  every  day's  experience  proves  this.  And,  he 
added,  that  the  case  of  Ablett  v.  Skinner,  1  Sid.  229,  was 
directly  in  point  In  2  RolL  Abridg.  tit.  Trial,  p.  704,  •  pL  [  •213  ] 
22,  there  is  a  case  where  an  ejectment  was  brought  of  a 
messuage,  and  it  appeared  in  evidence  and  was  so  found  by  tiie  ver* 
diet,  that  only  a  small  part  of  the  messuage  was  built  by  encroach- 
ment on  the  lessor's  land,  not  the  residue.  And  the  plaintiff  had 
judgment  for  the  parcel  accordingly.  Taylor  v.  Wilbore,  Cra  Eliz. 
768.  These  authorities  (and  the  American  authorities  cited  at  the 
bar  are  to  the  same  effect)  demonstrate  that  the  plaintiff  is  entitled  to 
recover  only  according  to  his  title ;  and  that,  if  he  shows  a  title  to  part 
only,  he  is  entitled  to  have  a  verdict  and  judgment  for  that  part,  and 
no  more.  If  this  be  the  true  state  of  the  law,  then  the  jury  were  right 
in  their  original  verdict ;  and  the  instruction  of  tiie  court,  that  they 
should  find  a  general  verdict  (the  plaintiff  having  established  a  title 
to  only  a  part  of  the  land)  was  erroneous. 

But  it  has  been  argued  that  such  a  general  verdict,  under  such  cir- 
cumstances, is  a  matter  of  mere  practice,  and  involves  no  inconven- 
ience or  repugnancy  to  the  general  principles  of  law,  because  the 
plaintiff  must  still  at  his  peril  take  possession  under  his  executor,  upon 
a  general  judgment  on  such  verdict,  according  to  his  title.  That  the 
whole  proceedings  in  ejectment  are  founded  in  fictions,  and  the  court 
will,  in  a  summary  manner,  restrain  the  plaintiff  if  he  takes  posses- 
sion for  more  than  his  title,  so  that  no  injustice  can  be  done  to  the 
defendant.  And  certain  authorities  have  been  relied  upon  in  support 
of  these  suggestions.  But  in  what  manner  can  the  court,  in  a  case 
circumstanced  like  tiie  present,  interfere  with  the  plaintiff  in  taking 
possession.  If  the  special  finding  of  the  jury  in  the  case  of  interfer- 
ing titles  on  a  question  of  boundary,  which  may,  and  indeed  usually 
does  involve  a  comparison  of  the  conflicting  testimony  of  witnesses 
and  other  peurol  evidence,  is  to  be  set  aside  and  disregarded,  there  is 
nothing  upon  the  record  to  guide  the  plaintiff  in  regard  to  the  extent 
of  his  title  in  taking  possession ;  and  he  must  be  at  liberty  to  take 
possession  according  to  his  own  view  of  the  extent  of  his  title ;  nor 
can  the  court  have,  in  such  a  case,  any  certain  means  to  interfere, 
upon  a  summary  application  to  redress  any  supposed  excess  of  the 
plaintiff,  for  that  would  be  in  matters  of  fact  to  usurp  the  functions 
of  a  jury,  and  to  re-try  the  cause  upon  its  facts  and  merits,  without 
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their  aBsistance.  It  might  be  different  in  a  case  where  the 
[  *214  ]  plaintiff's  title,  as  he  proved  it  at  the  trial,  was,  *upon  his 
own  showing,  less  than  the  lands  of  which  he  had  taken 
possession ;  for  that  would  involve  no  examination  or  decision  upon 
conflicting  matters  of  fact;  and  after  all,  what  could  this  be  but  an 
attempt,  indirectly,  to  do  that  justice  between  the  parties,  which  the 
original  verdict  sought  to  do  directly,  and  in  a  manner  entirely  com* 
formable  to  law? 

As  to  the  authorities  relied  on  to  sustain  the  practice  of  entering  a 
general  verdict,  they  do  not  in  our  opinion  justify  the  doctrine  for 
which  they  are  cited.  The  language  cited  from  Adams  on  Ejectment, 
p.  297,  has  been  misunderstood.  It  does  not  mean  that  where  the 
plaintiff  obtains  a  verdict  for  a  part  of  the  premises  only,  he  is  entitled 
t3  a  general  judgment  for  the  whole  premises  sued  for;  for  that  would 
be  inconsistent  with  what  the  author  has  said  in  a  preceding  page 
(p.  294) ;  but  only  that  the  same  form  of  entering  the  judgment  for 
the  parcel  recovered  is  adopted  as  in  cases  where  the  whole  is  recov- 
ered ;  as,  for  example,  if  the  plaintiff  declares  for  forty  acres  in  it, 
and  he  recovers  only  twenty  acres,  his  judgment  must  be  for  the 
twenty  acres ;  and  it  is  at  his  peril  that  he  takes  out  execution  for  no 
more  than  he  has  proved  title  to,  since  otherwise  his  execution  would 
be  bad,  as  not  conforming  to  the  judgment.  The  case  of  Cotting- 
ham  V.  King,  1  Burr.  621,  was  the  case  of  a  writ  of  error  from  Ireland, 
and  the  only  question  was  whether  the  declaration,  which  was  for 
five  thousand  messuages,  five  thousand  cottages,  &c.,  a  quarter 
of  land,  &c.,  &c.,  was  not  void  for  uncertainty ;  a  general  verdict 
having  been  given  for  the  plaintiff.  One  objection  was,  that  the 
declaration  was  too  uncertain  to  enable  the  sheriff  to  deliver  posses- 
sion, to  which  Lord  Mansfield  replied  that,  in  this  fictitious  action, 
the  plaintiff  is  to  show  the  sherifl^  and  is  to  take  possession  at  his 
peril  of  only  what  he  was  entitled  to.  K  he  takes  more  than  he  has 
recovered  and  shown  title  to,  the  court  will,  in  a  summary  way,  set 
it  right.  Now  it  is  plain  that  his  lordship  was  here  addressing  him- 
self to  a  case  where  the  declaration  was  general,  and  the  verdict  was 
general,  for  the  whole  premises ;  and  not  to  a  case  where  there  was 
a  verdict  for  a  specified  parcel  only  of  the  premises.  In  the 
[  •215  ]  case  •put,  the  judgment  would  be  general,  and  the  exe- 
cution would  conform  to  it ;  and  therefore  if  the  plaintiff 
took  possession  beyond  his  own  title  established  at  the  trial,  the  court 
might  interfere  in  a  summary  manner  to  prevent  such  a  general  re- 
covery  from  working  injustice.  The  same  doctrine  was  afterwardb 
held  in  Connor  v.  West,  5  Burr.  2672.  But  neither  of  these  cases 
has  any  tendency  to  show  that,  upon  proof  of  title  to  part  of  the  prem« 
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ises,  the  plaintiff  is  entitled,  as  a  matter  of  right,  to  a  general  verdict 
aod  judgment  for  the  whole  premises  in  the  declaration.  Such  a 
point  was  never  argued,  nor  considered  by  the  court 

The  case  of  Konns  v.  Lawall,  Lessee  of  Gfarayson,  cited  from  2 
Bibb,  236,  approaches  nearer  to  the  present  Without  meaning  to 
express  any  opinion  as  to  the  correctness  or  incorrectness  of  the 
decision  in  that  case,  it  is  sufficient  to  say  that  it  is  distinguishable 
firom  the  case  now  before  us.  In  that  case,  the  court  held  the  special 
finding  of  the  jury  void  for  uncertainty,  and  rejected  it  as  surplusage ; 
and  then  considered  the  finding  of  the  jury  as  a  general  verdict  for 
the  plaintifi^  upon  which  he  might  properly  have  a  general  judgment 
No  such  objection  occurs  against  the  special  finding  in  the  present 
case,  and  we  may  decic^e  it  without  touching  the  authority  of  that 
decision.  i 

Upon  the  whole,  our  •  'pinion  is,  that  the  instruction  of  the  circuit 
court  was  erroneous.  It  was  not  a  mere  matter  of  practice,  but  one 
involving  essential  rights  of  the  defendant 

The  judgment  i»  therefore  reversed,  and  the  cause  is  to  be  remanded 
to  the  circuit  court,  with  directions  to  award  a  venire  facias  de  novo. 


Ex  Parte  Joseph  Roberts,  and  Ex  Parte  George  Adshead. 

6  P.  S16. 

An  application  to  a  district  conrt,  to  set  aside  a  defanlt  and  inquisition,  is  to  the  discretion 
of  that  ooort,  and  its  refusal  is  not  a  proper  subject  of  a  writ  of  mandamut. 

Motion  for  a  mandamus  to  the  judge  of  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  commanding 
him  to  set  aside  a  default  and  an  inquest  taken  thereon,  upon  an 
information  to  enforce  the  forfeiture  of  certain  goods,  seized  for  a 
breach  of  the  revenue  laws. 

BeardsUy^  for  the  motion* 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  217  ] 

The  court  is  of  opinion  that  the  present  is  not  a  proper 
case  for  the  interposition  of  this  court,  by  way  of  mandamus.  The 
Application  to  set  aside  the  default  and  inquest,  was  an  application 
to  the  discretion  of  the  district  court ;  and  is  not  distinguishable  in 
principle  from  applications  to  grant  new  trials.  This  court  has 
always  considered  such  applications  as  resting  in  the  soxmd  discre* 
tion  of  the  court  where  the  cause  is  depending,  and  not  a  matter  foT 
a  mandamus  or  writ  of  error. 

u  P.  6U. 
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Joseph  Grant  and  others  t;.  E.  &  H.  Batmon]>. 

6  p.  S18. 

Though  this  conrt  does  not  regulate  the  discretion  of  the  court  below  as  to  granting  a  new 
trial,  yet  where  a  case  came  up  on  a  certificate  of  division  of  opinion  whether  a  new  trial 
should  be  g^nted,  and  the  division  was  upon  the  same  points  rabed  by  bills  of  ezcepdon 
taken  at  the  trial  and  contained  in  the  record,  the  court  allowed  the  argument  to  proceed, 
reserving  iu  judgment  until  a  writ  of  error  was  sued  out. 

The  laws  passed  to  secure  to  inventors  an  exclusive  right  to  their  inventions,  ought  to  be 
construed  in  the  spirit  in  which  they  were  made. 

Under  the  patent  act  of  1793,  February  21,  (I  Stats,  at  Large,  318,)  the  secretary  of  state 
had  power  to  receive  a  surrender  of  a  patent,  cancel  the  record  thereof,  and  issue  a  new 
patent  for  the  unexpired  portion  of  the  term,  when  the  defect  in  the  specification  arose 
from  mistake,  without  fraud  or  misconduct  of  the  patentee. 

Though  under  the  6th  section  of  the  act  of  1793,  a  judgment  avoiding  the  patent  cannot  be 
entered  unless  the  concealment  or  addition  shall  appear  to  have  been  made  for  the  purpose 
of  deceiving  the  public,  yet  no  action  will  lie  if  the  specification  is  defective  under  the  3d 
section. 

Bbporb  this  case  came  on  for  argument,  Mr.  Webster  inquired  if 
the  court  would  hear  it  on  a  certificate  of  a  division  of  opinion  of 
the  judges  of  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York,  on  a  motion  for  a  new  trial,  in  a  case  where  a 
bill  of  exceptions  was  taken  at  the  trial,  presenting  the  same  points 
on  which  the  judges  had  differed.  He  suggested  that  jurisdiction 
had  been  taken  where  the  judges  differed  on  a  motion  for  a  new  triaL 

[  •  221  ]       •  Story,  J.     In  the  cases  referred  to,  the  division  of  the 
court  took  place  on  the  trial  of  the  cause  before  the  jury, 
as  well  as  on  the  motion  for  a  new  trial. 

Marshall,  C.  J.,  suggested  that  the  case  might  be  brought  on  if 
the  parties  would  agree  that  it  should  stand  as  if  a  judgment  had 
been  given  by  the  circuit  court  on  the  exceptions.  The  case  he  said, 
could  not  be  heard  on  a  difference  in  opinion  of  the  judges  of  the 
court,  on  a  motion  for  a  new  triaL 

An  agreement  in  writing,  to  the  effect  suggested  by  ttie  chief 
justice,  having  been  filed,  the  court  made  the  following  order. 

It  is  now  here  by  the  court  considered  and  ordered,  that  this  cause 
shall  now  be  heard  and  decided,  as  on  a  writ  of  error  brought  after 
verdict  and  judgment  in  the  circuit  court,  on  the  exceptions  which 
were  taken  in  that  court;  that  the  cause  shall  now  proceed  as  if 
judgment  had  been  actually  entered  in  the  circuit  court  for  the  plain- 
tiffs there ;  and  that  the  certificate  in  the  case  shall  be  taken,  regarded, 
and  treated  as  a  writ  of  error,  sued  out  by  the  defendants  below,  on 
the  judgment  of  the  circuit  court ;  and  that  the  question  shall  be,  as 
in  other  cases,  whether  the  said  judgment  ought  to  be  reversed  or 
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affirmed,  but  that  this  court  will  reserve  its  opinion  and  judgment  in 
this  cause  till  the  defendants  in  the  court  below  shall  have  sued  out  a 
writ  of  error  in  this  cause  to  the  said  circuit  court,  and  filed  a  return 
thereto,  with  a  bill  of  exceptions  in  this  cause,  in  the  usual  form, 
signed  by  the  court  below,  in  this  court 

Webster^  for  Raymond. 

(^deUj  contra. 

Marshall,  C.  J^  delivered  the  opinion  of  the  court 

•  This  action  was  brought  by  Ghrant  and  Townsend  against  [  *  239  ] 
E.  and  H.  Raymond,  to  recover  damages  for  an  infringe- 
ment of  their  right,  under  a  patent  granted  to  the  plaintiff,  Joseph 
Grant,  in  April,  1825.  It  recited  that  a  former  patent  had  been 
issued  in  August,  1821,  to  the  same  person,  for  the  same  improve- 
ment, "  which  had  been  cemcelled,  owing  to  the  defective  specification 
on  which  the  same  was  granted."  The  exclusive  privilege  given  by 
the  patent  on  which  the  suit  is  brought,  is  to  continue  fourteen  years 
from  the  day  on  which  the  original  was  issued. 

One  of  the  pleas  filed  by  the  defendants,  contained  the  following 
averment :  <<  And  the  defendants  aver  that  said  specification  does  not 
correctly  or  accurately  describe  the  improvement  claimed  by  the  said 
Joseph  Grant  as  his  invention;  but  said  specification,  and  the  draw- 
ings thereto  annexed,  are  altogether  defective  in  this,  among  other 
things,  namely :  in  said  specification,  no  proportions,  sizes,  or  distances 
are  given,  and  the  bigness  or  size  of  none  of  the  principal  parts  of  said 
machine  is  given  in  said  specifications  or  drawings,  but  the  same  is 
wholly  omitted ;  and  in  other  particulars  said  specifications  and  draw- 
ings are  wholly  defective,  and  the  defendants  aver  that  said  specifica- 
tion annexed  to  and  making  part  of  said  letters-patent,  with  the 
drawings  thereto  annexed,  do  not  contain  a  written  description  of  his 
the  said  Joseph  Grant's  invention  and  improvement  aforesaid,  and 
manner  of  using  it,  in  such  full,  clear,  and  exact  terms,  as  to  distin- 
guish the  same  from  all  other  things  before  known,  and  so  as  to  enable 
any  person  skilled  in  the  art  of  which  said  machine  or  improvement  is 
a  branch,  or  with  which  it  is  most  nearly  connected,  to  make  and  use 
the  same ;  and  that,  for  the  cause  aforesaid,  said  letters-patent  are 
void." 

The  plaintiffs  reply  that  they  ought  not  to  be  barred,  "  because 
they  say  that  the  specification  mentioned  in  the  said  last-mentioned 
plea,  does  correctly  and  accurately  describe  the  improvement  claimed 
b}  the  said  Joseph  Grant  as  his  invention ;  and  because,  they  say 
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further,  that  neither  the  said  specification,  nor  the  drawings  thereto 
annexed,  are  defective  in  any  of  the  particulars  in  that  behalf  alleged 
in  the  said  last-mentioned  plea,  and  this  they  pray  may  be  inquired 

of  by  the  country."  On  this  replication  issue  was  joined 
[  *  240  ]  *  At  the  trial,  the  counsel  for  the  defendants  objected  that 
the  secretary  of  state  had  no  power  by  law  to  accept  a 
surrender  of,  and  to  cancel  the  said  letters-patent,  or  to  inquire  into 
or  to  decide  upon  the  causes  for  so  doing,  or  to  grant  said  second 
patent  for  the  same  invention  with  an  amended  specification,  for  the 
unexpired  portion  of  the  term  of  fourteen  years  which  had  been 
granted  by  the  first  patent 

The  court  decided  that  such  surrender  might  be  made  when  the 
defect  arose  from  inadvertence  or  mistake,  and  without  any  fraud  or 
miscon4uct  on  the  part  of  the  patentee ;  and  that  the  secretary  of 
state  had  authority  to  accept  such  surrender,  and  cancel  the  necord 
of  the  patent,  and  to  issue  a  new  patent  for  the  unexpired  part  of  the 
fourteen  years  granted  under  the  old  patent,  in  manner  aforesaid 
To  which  decision  the  counsel  for  the  defendants  excepted. 

After  adducing  the  testimony  on  which  they  relied  to  support  their 
plea  hereinbefore  stated,  the  counsel  for  the  defendants  moved  the 
court  to  instruct  the  jury  that  if  they  found  that  the  defendants  had 
maintained  and  proved  their  averments  in  that  respect,  that  they 
must  find  the  same  for  the  defendants;  which  instructions  the  court 
refused  to  give,  but  instructed  the  jury  that  the  patent  would  not  be 
void  on  this  ground,  unless  such  defective  or  imperfect  specification 
or  description  arose  from  design,  and  for  the  purpose  of  deceiving  the 
public ;  to  which  opinion  the  counsel  for  the  defendants  also  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed  their 
damages  to  $3,266.66,  the  judgment  on  which  is  brought  before  this 
court  by  a  writ  of  error. 

The  first  question  in  the  cause  respects  the  power  of  the  secretary 
of  state  to  receive  a  surrender  of  a  patent,  cancel  the  record  thereof, 
and  issue  a  new  patent  for  the  unexpired  part  of  the  fourteen  years 
for  which  the  original  had  been  granted.  The  court  was  of  opinion 
that  this  might  be  done  <<  when  the  defect  in  the  specification  arose 
from  inadvertence  or  mistake,  and  without  any  fraud  or  misconduct 
on  the  part  of  the  patentee." 

The  right  of  the  patentee  to  surrender  his  patent  has  not  been 

denied,  but  the  plaintiffs  in  error  insist  that  no  power  exists 

[  •241  ]  to  grant  a  new  patent  for  the  unexpired  term.    The  *  words 

of  the  act,  they  say,  do  not  confer  this  power.     It  cannot  be 

exercised  with  its  necessary  guards  by  the  department  of  state ;  and 

inconvenience  of  no  inconsiderable  magnitude  might  result  to  the 
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public  {torn,  its  exercise.  The  secretary  of  state  is,  in  the  act  of 
making  out  patents,  a  mere  ministerial  officer,  and  can  exercise  nc 
power  which  is  not  expressly  given. 

It  is  midoubtedly  true  that  the  secretary  of  state  may  be  consid- 
ered, in  issuing  patents,  as  a  ministerial  officer.  If  the  prerequisites 
of  the  law  be  complied  with,  he  can  exercise  no  judgment  on  the 
question  whether  the  patent  shall  be  issued.  It  is  equally  true  that 
the  act  of  congress  contains  no  words  which  expressly  authorize  the 
secretary  to  issue  a  corrected  patent,  if  the  original,  from  some  mis- 
take or  inadvertence  in  the  patentee,  should  be  found  incompetent  to 
secure  the  reward  which  the  law  intended  to  confer  on  him  for  his 
invention.  The  force  of  this  objection,  and  of  the  argument  founded 
CD  it,  is  felt  If  the  new  patent  can  be  sustained,  it  must  be  on  the 
general  spirit  and  object  of  the  law,  not  on  its  letter. 

To  promote  the  progress  of  useful  arts  is  the  interest  and  policy 
of  every  enlightened  government.  It  entered  into  the  views  of  the 
£ramers  of  our  constitution ;  and  the  power  "  to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings  and  dis^ 
coveries,"  is  among  those  expressly  given  to  congress.  This  subject 
was  among  the  first  which  followed  the  organization  of  our  govern- 
ment. It  was  taken  up  by  the  first  congress  at  its  second  session, 
and  an  act^  was  passed  authorizing  a  patent  to  be  issued  to  the 
inventor  of  any  useful  art,  &c.  on  his  petition,  "  granting  to  such 
petitioner,  his  heirs,  administrators,  or  assigns,  for  any  term  not 
exceeding  fourteen  years,  the  sole  and  exclusive  right  and  liberty  of 
making,  using,  and  vending  to  others  to  be  used,  the  said  invention 
or  discovery.  The  law  further  declares  that  the  patent  "  shall  be  good 
and  available  to  the  grantee  or  grantees,  by  force  of  this  act,  to  all 
and  every  intent  and  purpose  herein  contained."  The  amendatory 
act  of  1793,  contains  the  same  language ;  and  it  cannot  be  doubted 
that  the  settled  purpose  of  the  United  States  has  ever  been,  and  con- 
tinues to  be,  to  confer  on  the  authors  of  useful  inventions  an  exclusive 
right  in  their  inventions  for  the  time  mentioned  in  their 
patent.  It  is  *the  reward  stipulated  for  the  advantages  [  *242  ] 
derived  by  the  public  for  the  exertions  of  the  individual,  and 
is  intended  as  a  stimulus  to  those  exertions.  The  laws  which  are 
passed  to  give  effect  to  this  purpose  ought,  we  think,  to  be  construed 
in  the  spirit  in  which  they  have  been  made ;  and  to  execute  the  con- 
tract fairly  on  the  part  of  the  United  States,  where  the  full  benefit 
has  been  actually  received,  if  this  can  be  done  without  transcending 

■  1  Stats,  at  Large,  109. 
VOL.  x  9 


98  SUPREME   COURT  OF  THE  UNITED   STATES. 

Grant  v.  Raymond.    6  P. 

the  intention  of  the  statute,  or  countenancing  acts  which  are  fraud- 
ulent or  may  prove  mischievous.  The  public  yields  nothing  which  it 
has  not  agreed  to  yield ;  it  receives  all  which  it  has  contracted  to 
receive.  The  full  benefit  of  the  discovery,  after  its  enjoyment  by  the 
discoverer  for  fourteen  years,  is  preserved,  and  for  his  exclusive  enjoy- 
ment of  it  during  that  time  the  public  faith  is  pledged.  That  sense 
of  justice  and  of  right  which  all  feel,  pleads  strongly  against  depriv- 
ing the  inventor  of  the  compensation  thus  solemnly  promised,  because 
he  has  committed  an  inadvertent  or  innocent  mistake. 

H  the  mistake  should  be  committed  in  the  department  of  state,  no 
one  would  say  that  it  ought  not  to  be  conrected.  All  would  admit 
that  a  new  patent,  correcting  the  error,  and  whichwould  secure  to  the 
patentee  the  benefits  which  the  law  intended  to  secure,  ought  to  be 
issued.  And  yet  the  act  does  not  in  terms  authorize  a  new  patent, 
eVen  in  this  case.  Its  emanation  is  not  founded  on  the  words  of  the 
law,  but  is  indispensably  necessary  to  the  faithful  execution  of  the 
solemn  promise  made  by  the  United  States.  Why  should  not  the 
same  step  be  taken  for  the  same  purpose,  if  the  mistake  has  been 
innocently  committed  by  the  inventor  himself? 

The  counsel  for  the  plaintiffs  in  error  have  shown  very  clearly  that 
the  question  of  inadvertence  or  mistake  is  a  judicial  question,  which 
cannot  be  decided  by  the  secretary  of  state.  Neither  can  he  decide 
those  judicial  questions  on  which  the  validity  of  the  first  patent 
depends.  Yet  he  issues  it  without  inquiring  into  them.  Why  may 
he  not,  in  like  manner,  issue  the  second  patent  also  ?  The  correct 
performance  of  all  those  preliminaries  on  which  the  validity  of  the 
original  depends,  are  always  examinable  in  the  court  in  which  a  suit 
for  its  violation  shall  be  brought.  Why  may  not  those  points  on 
which  the  validity  of  the  amended  patent  depends,  be  ex- 
[  •  243  ]  amined  *  before  the  same  tribunal  ?  In  the  case  under 
consideration,  those  questions  were  not  supposed  by  the 
circuit  court  to  have  been  decided  in  the  department  of  state,  but 
were  expressly  submitted  to  the  jury.  The  rightfulness  of  issuing  the 
new  patent  is  declared  to  depend  on  the  fact  that  "  the  defect  in  the 
specification  arose  from  inadvertence  or  mistake,  and  without  any 
fraud  or  misconduct  on  the  part  of  the  patentee.**  The  jury  were  of 
course  to  inquire  into  the  fact.  The  condition  on  which  the  right  to 
issue  the  patent  depended,  could  be  stated  to  them  for  no  other 
purpose. 

It  has  been  said  that  this  permission  to  issue  a  new  patent  on  a 
reformed  specification,  when  the  first  was  defective  through  the  mis- 
take of  the  patentee,  would  change  the  whole  character  of  the  act  of 
congress. 
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We  are  not  convinced  of  this.  The  great  object  and  intention  of 
the  act  is  to  secnre  to  the  public  the  advjintages  to  be  derived  from 
the  discoveries  of  individuals,  and  the  means  it  employs  are  the  com- 
pensation made  to  those  individuals  for  the  time  and  labor  devoted 
to  these  discoveries,  by  the  exclusive  right  to  make,  use,  and  sell  the 
things  discovered,  for  a  limited  time.  That  which  gives  complete 
effect  to  this  object  and  intention,  by  employing  the  same  means  for 
the  correction  of  inadvertent  error  which  are  directed  in  the  first  in- 
stance, cannot,  we  think,  be  a  departure  from  the  spirit  and  character 
of  the  act 

An  objection  much  relied  on,  is,  that,  after  the  invention  has  been 
brought  into  general  use,  those  skilled  in  the  art  or  science  with  which 
it  is  connected,  perceiving  the  variance  between  the  specification  and 
the  machine,  and  availing  themselves  of  it,  may  have  constructed, 
sold,  and  used  the  machine  without  infringing  the  legal  rights  of  the 
patentee,  or  incurring  the  penalties  of  the  law.  The  new  patent 
would  retroact  on  them,  and  expose  them  to  penalties  to  which  they 
were  not  liable  when  the  act  was  committed. 

This  objection  is  more  formidable  in  appearance  than  in  reality. 
It  is  not  probable  that  the  defect  in  the  specification  can  be  so  appar- 
ent as  to  be  perceived  by  any  but  those  who  examine  it  for  the  pur- 
pose  of  pirating  the  invention.  They  are  not  entitled  to  much  favor 
But  the  answer  to  the  objection  is,  that  this  defence  is  not 
made  in  this  case ;  and  the  *  opinion  of  the  circuit  court  [  *  244  ] 
does  not  go  so  far  as  to  say  that  such  a  defence  would  not 
be  successful.  That  question  is  not  before  the  court,  and  is  not  in- 
volved in  the  opinion  we  are  considering.  The  defence,  when  true  in 
fact,  may  be  sufficient  in  law,  notwithstanding  the  validity  of  the 
new  patent 

It  has  been  also  argued  that  the  new  patent  must  issue  on  the  new 
specification,  and  on  the  application  which  accompanies  it  Conse- 
quently, it  will  not  be  true  that  the  machine  was  "  not  known  or  used 
before  the  application.'* 

But  the  new  patent,  and  the  proceedings  on  which  it  issues,  have 
relation  to  the  original  transaction.  The  time  of  the  privilege  stiU 
runs  from  the  date  of  the  original  patent  The  application  may  be 
considered  as  appended  to  the  original  application,  and,  if  the  new 
patent  is  valid,  the  law  must  be  considered  as  satisfied  if  the  machine 
was  not  known  or  used  before  that  application. 

It  has  been  urged  that  the  public  was  put  into  possession  of  the 
machine  by  the  open  sale  and  use  of  it  under  the  defective  specifica- 
tion, and  cannot  be  deprived  of  it  by  the  grant  of  a  new  patent  The 
machine  is  no  longer  the  subject  of  a  patent 
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This  wonld  be  perfectlj  tme,  if  the  second  patent  could  be  consid- 
ered  as  independent  of  the  first  But  it  is  in  no  respect  so  considered 
The  communication  of  the  discovery  to  the  public  has  been  made  in 
pursuance  of  law,  with  the  intent  to  exercise  a  privilege  which  is  the 
consideration  paid  by  the  public  for  the  future  use  of  the  machine. 
If,  by  an  innocent  mistake,  the  instrument  introduced  to  secure  this 
privilege  fails  in  its  object,  the  public  ought  not  to  avail  itself  of  this 
mistake,  and  to  appropriate  the  discovery  without  paying  the  stipu- 
lated consideration.  The  attempt  would  be  disreputable  in  an 
individual,  and  a  court  of  equity  might  interpose  to  restrain  him. 

It  will  not  be  pretended  that  this  question  is  free  from  difficulty. 
But  the  executive  departments,  it  is  understood,  have  acted  on  the 
construction  adopted  by  the  circuit  court,  and  have  considered  it  as 
settled.  We  would  not  willingly  disregard  this  settled  practice,  in  a 
case  where  we  are  not  satisfied  it  is  contrary  to  law,  and  where  we 

are  satisfied  that  it  is  required  by  justice  and  good  faith. 
[  •  245  ]       •  We  will  now  proceed  to  the  second  exception. 

The  plea  assigns  the  particular  defect  supposed  to  exist 
in  the  specification,  and  then  proceeds  to  aver,  in  the  very  words  of 
the  act,  that  it  "  does  not  contain  a  written  description  of  his,  the 
said  Joseph  Grant's  invention  and  improvement  aforesaid,  and  man- 
ner of  using  it,  in  such  full,  clear,  and  exact  terms  as  to  distinguish 
the  same  from  all  other  things  before  known,  and  so  as  to  enable  any 
person  skilled  in  the  art,  &c.,  to  make  and  use  the  same,"  &c 

The  plea  alleges,  in  the  words  of  the  act,  that  the  prerequisites  to 
the  issuing  a  patent  had  not  been  complied  with. 

K  the  matter  alleged  in  this  plea  constituted  no  bar  to  the  action, 
the  plaintifl^  might  have  demanded,  and  have  submitted  the  question 
of  law  to  the  court.  But  they  have  chosen  to  deny  the  facts  alleged 
in  the  plea,  and  to  aver  in  their  replication,  "  that  neither  the  specifi- 
cation nor  the  drawings  thei:eto  annexed,  are  defective  in  any  of  the 
particulars  in  that  behalf  alleged."  Issue  was  joined  upon  this  rep- 
lication ;  and  it  is  that  issue  which  the  jury  were  sworn  to  try. 

At  the  trial,  the  counsel  for  the  defendants,  after  the  evidence  was 
closed,  asked  the  court,  in  substance,  to  instruct  the  jury  that,  if  they 
should  be  of  opinion  that  the  defendants  had  maintained  and  proved 
the  facts  alleged  in  their  plea,  they  must  find  for  the  defendants.  The 
court  refused  this  instruction.  Ought  it  to  have  been  refused  ?  If,  in 
file  opinion  of  the  jury,  the  defendants  have  proved  and  maintained 
every  fact  edleged  in  the  plea  on  which  the  issue  they  are  sworn  to 
try  is  joined,  ought  not  the  jury  to  find  that  issue  for  the  defendants  ? 
Is  not  this  required  by  their  oaths  ?  The  conclusion,  "  and  that,  for 
the  cause  aforesaid,  said  letters-patent  are  void,"  is  an  inference  of 
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law  firom  the  feurts  previously  alleged ;  not  the  allegation  of  a  distinct 
fact  to  be  submitted  to  the  jury. 

The  court  proceeded  to  instruct  the  jury  "  that  the  patent  would 
not  be  void  on  this  ground,  unless  such  defective  or  imperfect  speci- 
fication or  description  arose  from  design,  or  for  the  purpose  of  deceiv- 
ing the  public 

Now,  this  "  design,"  this  "  purpose  of  deceiving  the  public,"  con- 
stituted no  part  of  the  issue.  The  defendants  had  not  alleged  it, 
and  could  not  be  supposed  to  come  prepared  to  prove  it  A  ver- 
dict for  them  would  not  imply  it  The  instruction  is 
*  understood  to  direct  a  verdict  which  finds  in  fact  that  the  [  •246  J 
description  or  specification  is  not  defective ;  and  this  verdict 
against  the  evidence  is  to  be  found  because  that  defect  '<  arose  not 
fiom  design,  or  for  the  purpose  of  deceiving  the  public." 

But  we  must  inquire  whether  the  instruction,  independent  of  its 
departure  from  the  issue,  be  consistent  vrith  law.  It  is  ^  that  the 
patent  would  not  be  void  unless,"  &c. 

The  5th  section  of  the  act  gives  the  party  aggrieved  an  action  for 
the  infringement  of  Ms  patent  right  The  6th  provides  "  that  the  de- 
fendant in  such  action  shall  be  permitted  to  plead  the  general  issue, 
and  give  this  act  in  evidence,  and  to  give  in  evidence  any  special 
matter,  of  which  notice  in  writing  may  have  been  given  to  the  plain- 
tiff or  his  attorney  thirty  days  before  trial,  tending  to  prove  that  the 
specification  filed  by  the  plaintiff,  does  not  contain  the  whole  truth 
relative  to  his  discovery,  or  that  it  contains  more  than  is  necessary  to 
produce  the  described  effect;  which  concealment  or  addition  shall 
fully  appear  to  have  been  made  for  the  purpose  of  deceiving  the 
public ;  or  that  the  thing  thus  secured,"  &a ; ''  in  either  of  which  cases 
judgment  shall  be  rendered  for  the  defendant,  with  costs,  and  the 
patent  shall  be  declared  void." 

Courts  did  not,  perhaps,  at  first  distinguish  clearly  between  a  de- 
fence which  would  authorize  a  verdict  and  judgment  in  favor  of  the 
defendant  in  the  particular  action,  leaving  the  plaintiff  free  to  use  his 
patent,  and  to  bring  other  •suits  for  its  infringement;  and  one  which, 
if  successful,  would  require  the  court  to  enter  a  judgment,  not  only 
for  the  defendant  in  the  particular  csise,  but  one  which  declares  the 
patent  to  be  void.     This  distinction  is  now  well  settled. 

If  the  party  is  content  with  defending  himself^  he  may  either  plead 
specially,  or  plead  the  general  issue,  and  give  the  notice  required  by 
the  6th  section,  of  any  special  matter  he  means  to  use  at  the  triaL 
If  he  shows  that  the  patentee  has  fedled  in  any  of  those  prerequisites 
on  which  the  authority  to  issue  the  patent  is  made  to  depend,  his  de- 
fence is  complete.     He  is  entitled  to  the  verdict  of  the  jury  and  the 
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judgment  of  the  court  But  if,  not  content  with  defending  himself, 
be  seekd  to  annul  the  patent,  he  must  proceed  in  precise  conformity 
to  the  6th  section.  K  he  depends  on  evidence  ^'tending 
[  ^247  ]  to  prove  tiiat  the  specification  filed  by  the  plaintiff  'does 
not  contain  the  whole  truth  relative  to  his  discovery,  or  that 
it  contains  more  than  is  necessary  to  produce  the  described  effect,"  it 
may  avail  him  so  far  as  respects  himself,  but  will  not  justify  a  judg- 
ment declaring  the  patent  void,  unless  such  "  concealment  or  addition 
shall  fully  appear  to  have  been  made  for  the  purpose  of  deceiving  the 
public ;"  which  purpose  must  be  found  by  the  jury  to  justify  a  judg- 
ment of  vacatur  by  the  court  The  defendant  is  permitted  to  proceed 
according  to  the  6th  section,  but  is  not  prohibited  firom  proceeding  in 
the  usual  manner,  so  far  as  respects  his  defence ;  except  that  special 
matter  may  not  be  given  in  evidence  on  the  general  issue  unaccom- 
panied by  the  notice  which  the  6th  section  requires.  The  6th  section 
is  not  understood  to  control  the  3d.  The  evidence  of  firaudulent  in- 
tent is  required  only  in  the  particular  case,  and  for  the  particular 
purpose  stated  in  the  6th  section. 

This  instruction  was  material  if  the  verdict  ought  to  have  been  for 
the  defendants,  provided  the  allegations  of  the  plea  weire  sustained, 
and  if  such  verdict  would  have  supported  a  judgment  in  their  favor ; 
although  the  defect  in  the  specification  might  not  have  arisen  firom 
design,  and  for  the  purpose  of  deceiving  the  public.  That  such  is 
the  law,  we  are  entirely  satisfied.  The  3d  section  requires,  as  pre- 
liminary to  a  patent,  a  correct  specification  and  description  of  the 
thing  discovered.  This  is  necessary  in  order  to  give  the  public,  after 
the  privilege  shall  expire,  the  advantage  for  which  the  privilege  is 
allowed,  and  is  the  foundation  of  the  power  to  issue  the  patent  The 
necessary  consequence  of  the  ministerial  character  in  which  the  secre- 
tary acts  is,  that  the  performance  of  the  prerequisites  to  a  patent 
must  be  examinable  in  any  suit  brought  upon  it  If  the  case  was  of 
the  first  impression,  we  should  come  to  this  conclusion ;  but  it  is 
understood  to  be  settled. 

The  act  of  parliament  concerning  monopolies  contains  an  excep- 
tion on  which  the  grants  of  patents  for  inventions  have  issued  in  that 
country.  The  construction  of  so  much  of  that  exception  as  connects 
the  specification  with  the  patent,  and  makes  the  validity  of  the  latter 
dependent  on  the  correctness  of  the  former,  is  applicable,  we  think,  to 
proceedings  under  the  3d  section  of  the  American  act  The 
[  *  248  ]  EngUsh  books  *  are  full  of  cases  in  which  it  has  been  held 
that  a  defective  specification  is  a  good  bar,  when  pleaded 
to,  or  a  sufficient  defence  when  given  in  evidence  on  the  general 
issue,  on  an  action  brought  for  the  infringement  of  a  patent-right 
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They  are  very  well  summed  up  in  Godson's  Law  of  Patents,  title 
Specification ;  and  also  in  the  chapter  respecting  the  infringement  of 
patents ;  also  in  Hohroyd  on  Patents,  where  he  treats  of  the  specifica- 
tion, its  form,  and  requisites.  It  is  deemed  unnecessary  to  go  through 
the  cases,  because  there  is  no  contrariety  in  them,  and  because  the 
question  is  supposed  to  be  substantially  settled  in  this  country.  Pen- 
nock  and  Sellers  v.  Dialogue,  2  Pet.  1,  was  not,  it  is  true,  a  case  of 
defect  in  the  specification  or  description  required  by  the  3d  section, 
but  one  in  which  the  applicant  did  not  bring  himself  within  the  pro- 
vision of  the  1st  section,  which  requires  that,  before  a  patent  shall 
issue,  the  petitioner  shall  allege  that  he  has  invented  a  new  and  use- 
ful art,  machine,  &c.,  "  not  known  or  used  before  the  application." 

This  prerequisite  of  the  1st  section,  so  far  as  a  failure  in  it  may 
afiect  the  validity  of  the  patent,  is  not  distinguishable  from  a  failure 
of  the  prerequisites  of  the  3d  section. 

On  the  trial,  evidence  was  given  to  show  that  the  patentee  had 
permitted  his  invention  to  be  used  before  he  took  out  his  patent  The 
court  declared  its  opinion  to  the  jury  that,  if  an  inventor  makes  his 
discovery  public,  he  abandons  the  inchoate  right  to  the  exclusive  use 
of  the  invention.  "  It  is  possible,"  added  the  court,  "  that  the  inventor 
may  not  have  intended  to  give  the  benefit  of  his  discovery  to  the 
public"  "  But  it  is  not  a  question  of  intention,"  "  but  of  legal  infer- 
ence, resulting  from  the  conduct  of  the  inventor,  and  affecting  the  in- 
terests of  the  public  It  is  for  the  jury  to  say  whether  the  evidence 
brings  this  case  -^thin  the  principle  which  has  been  stated.  If  it 
does,  the  court  is  of  opinion  that  the  plaintiff  is  not  entitled  to  a 
verdict." 

The  jury  found  a  verdict  for  the  defendants,  an  exception  wab 
taken  to  the  opinion,  and  the  judgment  was  affirmed  by  this  court. 

This  case  afBrms  the  principle  that,  a  failure  on  the  part  of  the 
patentee,  in  those  prerequisites  of  the  act  which  authorize  a  patent, 
is  a  bar  to  a  recovery  in  an  action  for  its  infringement ;  and 
that  the  validity  of  this  defence  does  not  depend  on  'the  [  ^249  ] 
intention  of  the  inventor,  but  is  a  legal  inference  upon  his 
conduct 

Upon  these  authorities  and  this  reasoning  we  are  of  opinion  that 
the  instruction  was  erroneous,  and  that  the  judgment  ought  to  be 
reversed  and  the  cause  remanded.  One  of  the  judges  composing  the 
majority  thinks  that  the  direction  would  have  been  erroneous  on  a 
plea  properly  framed  upon  the  3d  section  of  the  act,  and  averring 
the  facts  of  a  defective  specification,'and  a  non-compliance  with  other 
requisitions  of  that  section,  for  that  such  a  plea  would  be  a  good  bar 
and  defence  to  the  action;  but,  in  bis  view,  the  plea  relies  upon  the 


104         SUPREME  COURT  OF  THE  UNITED  STATES. 

Bank  of  the  United  States  v.  Hatch.    •  P. 

facts  as  avoiding  the  patent  entirely,  and  avers  it  to  be  void  He 
thinks,  however,  that  the  replication  puts  the  facts,  and  not  the  point 
whether  void  or  not,  in  issue;  and  that  the  direction  of  the  court  was 
erroneous,  since  it  was  equivalent  to  a  declaration  that,  if  all  the 
feicts  were  proved,  the  issue  ought  not  to  be  found  for  the  defendants, 
unless  the  imperfection  of  the  specification  arose  from  a  fraudulent 
design. 

The  judgment  is  reversed,  and  the  cause  remanded,  witii  directions 
to  issue  a  venire  facias  de  novo. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York,  and  was  argued  by  counseL  On  consideration  whereof, 
it  is  the  opinion  of  this  court  that  the  said  circuit  court  erred  in  in- 
structing  the  jury  "  that  the  patent  would  not  be  void  on  this  ground, 
unless  such  defective  or  imperfect  specification  or  description  sut>se 
from  design,  and  for  the  purpose  of  deceiving  the  public."  Where- 
upon it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  re- 
versed, and  that  this  cause  be,  and  the  same  is  hereby  remanded  to 
the  said  circuit  court,  with  directions  to  award  a  venire  facias 
de  novo, 
7  P.  292;  1  H.  202;  4  H.  646;  6  H.  487;  7  H.  185;  16  H.  880;  17  H.  74;  2  Wal.  691. 


The  President,  Directors,  and  Company  op  the  Bank  of  the 
United  States,  Plaintiffs  in  Error,  v.  William  S.  Hatch,  De- 
fendant in  Error* 

6  P.  250. 

Notice  to  an  indorser,  left  with  a  fellow-boarder  at  a  private  boarding-house,  where  the 

indorser  lodged,  he  being  absent,  is  sufficient. 
A  contract  by  the  holder  with  the  drawer  of  a  bill,  for  a  yalaable  consideration,  to  continue 

an  action  against  the  latter,  fonnded  on  the  bill,  to  the  next  term,  dischai)^  the  indorcer. 

The  case  is  stated  in  the  opinion  of  the  court 

Sergeant  and  Webster^  for  the  plaintiffs. 

Ewingj  contr^. 

[  •  254  ]      •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  Ohio. 

The  Bank  of  the  United  States,  as  holders,  brought  an  action  upon 

a  bill  of  exchange,  jointly  against  Elijah  Pearson  as  drawer, 

[  •  255  ]  and  against  William  S.  Hatch  as  indorser,  under  a  *  statute 

of  Ohio  authorizing  such  a  proceeding.     The  marshal  hav- 
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ing  letomed  fhe  writ  ^  not  found  "  as  to  Hatch,  the  bank  proceeded 
to  take  judgment  against  Pearson  alone.  The  present  suit  is  a  scire 
facias  against  Hatch  to  make  him  a  party  to  ihe  same  judgment,  so 
that  execution  may  also  issue  against  him,  according  to  the  provis- 
ions of  the  same  statute.  The  declaration  and  bill  of  exchange  in 
the  original  proceedings  have  not  been,  as  they  .ought  to  have  been, 
sent  up  in  the  record,  as  they  constitute  a  part  of  it ;  and  for  this  im- 
perfection a  certiorari  ought  to  have  been  awarded,  if  any  thing 
material  in  it  were  now  controverted  by  the  parties.  It  appears  from 
some  exhibits  in  the  proceedings,  that  the  bill  of  exchange  was  dated 
at  Cincinnati,  on  the  23d  of  May,  1820,  and  was  as  follows :  *<  Sixty 
days  after  date  hereof,  pay  to  the  order  of  William  S.  Hatch,  at  the 
office  of  discount  and  deposit  of  the  Bank  of  the  United  States  at 
Cincinnati,  $6,600,  which  charge  to  the  account  of,  Yotlrs,  respect 
fully,  E.  Pearson.'*  Addressed,  "  Mr.  Thomas  Graham,  Cincinnati, 
Ohio."  It  WBs  indorsed  by  Hatch,  and  accepted  by  Graham.  Hatch 
pleaded  the  general  issue,  turn  assumpsit;  and  at  the  trial  the  jury 
found  a  special  verdict,  as  follows :  — 

"  And  afterwards,  to  wit,  at  the  December  term  of  said  court,  in 
the  year  last  aforesaid,  came  the  parties,  by  their  said  attorneys ; 
and  thereupon,  for  trying  the  issue  joined,  came  a  jury,  to  wit : 
William  B.  Van  Hook,  David  Todd,  John  Larwell,  Randall  Stiver, 
Isaac  N.  Norton,  A.  R.*  Chase,  Truman  Beecher,  J.  R.  Geddings, 
William  Rayne,  William  A.  Needham,  Ira  Paige,  and  William  A. 
Johnson,  who,  being  empanelled,  elected,  tried,  sworn,  and  affirmed, 
to  try  the  issue  between  the  parties,  upon  their  oath  do  say,  that  E. 
Pearson  made  the  bill  of  exchange,  a  copy  of  which  is  attached  to 
the  declaration  of  the  said  plaintiffi  in  the  original  suit  against  said 
Pearson,  the  drawer  of  said  bill,  and  that  the  said  bill  was  regularly 
indorsed  by  the  present  defendant  Hatch.  They  also  find  that  on 
the  25th  day  of  July,  in  the  year  1820,  said  bill  of  exchange  was  duly 
protested  for  non-payment,  and  that  on  said  day  last  mentioned,  and 
on  the  succeeding  day,  the  said  defendant  Hatch  was  boarding  at  the 
house  of  Henry  Bainbridge,  in  the  city  of  Cincinnati ;  that  on  tne 
26th  day  of  July,  in  the  year  1820,  the  notary  public  by 
•whom  said  bill  was  protested  called  at  the  house  of  said  [  •266  ] 
Bainbridge,  and  inquired  for  said  Hatch,  and  was  informed 
by  a  Mr.  Young  that  said  Hatch  was  not  within ;  the  said  hotary 
then  left  a  written  notice  of  said  protest  with  said  Young,  who  was 
at  that  time  in  the  house  aforesaid,  and  requested  him  to  deliver  said 
notice  to  said  Hatch ;  and  that,  in  the  summer  of  said  year  1820, 
said  Young  was  a  boarder  at  said  house.  They  also  find  that  a  suit 
was  commenced  against  said  Pearson,  the  drawer  of  said  bill  of 
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exchange,  which  suit  stood  for  trial  at  the  September  term,  in  the 
year  1822,  of  the  circuit  court  of  the  United  States  for  the  district  of 
Ohio,  They  also  find  that,  previous  to  the  year  1822,  one  Griffin 
Yeatman  was  confined  on  the  jaU  limits  of  Hamilton  county,  in  ssdd 
State,  on  a  ca*  sa.y  issued  at  the  instance  of,  and  on  a  judgment  in 
favor  of,  said  Pearson.  That  said  Yeatman  was  a  material  witness 
for  the  plaintiff, in  a  number  of  suits  then  pending  in  said  court;  that 
one  George  W.  Jones,  who  was  the  then  agent  for  plaintiflfe,  and  one 
"William  M.  Worthington,  the  then  attorney  for  the  plaintiffs,  agreed 
with  the  said  Pearson,  that,  in  consideration,  he,  the  said  Pearson, 
would  permit  the  said  Yeatman  to  leave  the  said  jail  limits,  and  attend 
said  court  during  the  term  aforesaid,  then  the  suit  then  pending  in 
said  court  against  said  Pearson,  on  said  bill  of  exchange,  should  be 
continued  without  judgment,  until  the  term  of  said  court  next  ensuing 
said  September  term,  a.  d.  1822.  That,  in  pursuance  of  this. agree- 
ment, the  said  Pearson  permitted  the  said  Yeatman  to  leave  said  jail 
limits,  and  attend  said  court ;  and  that  said  suit  against  said  Pearson 
was  continued,  agreeably  to  said  agreement.  Now,  therefore,  if  upon 
this  finding,  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled 
to  judgment,  then  the  jury  find  for  the  plaintiff,  to  recover  of  the  de- 
fendant the  amount  of  said  bill,  together  with  the  interest  thereon ; 
but  if  the  court  shall  be  of  opinion,  upon  the  said  finding,  that  the 
defendant  is  entitled  to  a  judgment,  then,  and  in  that  case,  the  jury 
find  for  the  defendant." 

Upon  this  special  verdict,  the  court  below  gave  judgment  for  the 
defendant. 

Two  questions,  arising  out  of  the  special  verdict,  have  been  argued 

at  the  bar.     First,  whether  the  notice  to  Hatch,  of  the  dis- 

[  •  257  ]  honor  of  the  bill,  was  sufficient.      Secondly,  if  it  *  was, 

whether  the  agreement  between  the  bank  smd  Pearson  was 

a  discharge  of  the  indorser. 

Upon  the  first  point,  we  are  of  opinion  that  the  notice  was  suffi- 
cient. In  cases  of  this  nature,  the  law  does  not  require  the  highest 
and  strictest  degree  of  diligence  in  giving  notice,  but  such  a  degree 
of  reasonable  diligence  as  will  ordinarily  bring  home  notice  to  the 
party.  It  is  a  rule  founded  upon  public  convenience  and  the  general 
course  of  business ;  and  only  requires  that,  in  common  intendment 
and  presumption,  the  notice  is  by  such  means  as  will  be  effectuaL 
In  the  present  case,  the  notice  was  left  at  a  private  boarding-house 
where  Hatch  lodged,  which  must  be  considered,  to  all  intents  and 
purposes,  his  dwelling-house.  It  was  left,  then,  at  the  proper  place ; 
and  if  the  delivery  had  been  to  the  master  of  the  house  or  to  a  ser- 
vant  of  the  house,  there  could  be  no  doubt  t^at  it  would  have  been 
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Bofficient.  Stedman  v.  Gooch,  1  Esp.  3.  The  notary  called  at  the 
house,  and,  upon  inquiry  of  a  fellow-boarder  and  inmate  of  the  house, 
he  was  informed  that  Hatch  was  not  within.  He  then  left  the  notice 
with  the  fellow-boarder,  requesting  him  to  deliver  it  to  Hatch. 

The  latter  must  necessarily  be  understood,  by  receiving  the  notice 
under  such  circumstances,  impliedly  to  engage  to  make  the  delivery. 
The  question,  then,  is,  whether  such  a  notice,  so  delivered,  does  not 
afford  as  reasonable  a  presumption  of  its  being  received  as  if  deliv- 
ered to  a  tenant  of  the  house.  This  is  not  like  the  case  of  a  public 
inn,  and  a  delivery  to  a  mere  stranger  who  happens  to  be  there  in 
transUuj  and  cannot  be  presumed  to  have  any  knowledge  or  inter- 
course with  the  party.  Boarders  at  the  same  house  may  be  presumed 
to  meet  daily,  and  to  feel  some  interest  in  the  concerns  of  each  other, 
and  to  perform  punctually  such  common  duties  of  civility  as  this. 
In  our  large  cities,  many  persons  engaged  in  business  live  at  board- 
ing-houses in  this  manner.  It  is  not  always  easy  to  obtain  access  to 
the  master  of  the  house,  or  to  servants  who  may  be  safely  intrusted 
with  the  delivery  of  notices  of  this  sort  A  person  who  resides  in  the 
house,  upon  a  footing  of  equality  with  all  the  guests,  may  well  be 
supposed  to  feel  a  deeper  interest  in  such  matters  than  a  mere  ser- 
vant, whose  occupations  are  pressing  and  various,  and  whose 
pursuits  do  not  lead  him  *to  place  so  high  a  value  upon  a  [  *258  j 
scrupulous  discharge  of  duty.  We  think  that  a  stricter  rule 
would  be  found  inconvenient,  and  tend  to  subvert  rather  than  to  sub- 
serve the  purposes  of  justice.  No  case  exactly  in  point  has  been 
cited  at  the  bar.  That  of  Stedman  v.  Gooch,  1  Esp.  3,  approaches 
near  to  it ;  but  there  the  notice  was  left  with  the  woman  who  kept 
the  house  at  which  the  party  was  a  lodger.  No  stress,  however, 
seems  to  have  been  laid  upon  this  circumstance,  to  distinguish  it  from 
the  case  of  a  delivery  to  any  other  inmate  of  the  house,  either  ser- 
vant or  fellow-boarder. 

The  other  question  is  one  of  more  nicety,  and  not  less  important 
It  appears  from  the  special  verdict  that  tiie  contract  with  Pearson, 
for  the  continuance  of  the  suit  on  this  very  bill,  without  judgment, 
until  the  next  term  of  the  circuit  court,  was  for  a  valuable  considera- 
tion, and  not  a  mere  voluntary  and  discretionary  exercise  of  author- 
ity on  the  part  of  the  agents  of  the  bank.  What,  then,  is  to  be 
deemed  the  true  construction  of  it  ?  Did  it  amount  to  no  more  than 
an  agreement  that  that  particular  suit  should  stcmd  continued,  leav- 
ing the  bank  at  full  liberty  to  discontinue  that  on  the  morrow,  at 
their  discretion,  and  to  commence  a  new  suit  and  new  proceedings 
for  the  same  debt  ?  Or  was  it  intended  by  the  parties  to  suspend 
the  enforcement  of  any  remedy  for  the  debt  for  the  stipulated  period, 
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and  rely  solely  on  that  suit  for  a  recovery?  We  axe  of  opinion  that 
the  intention  of  the  parties,  apparent  on  the  contract,  was  to  suspend 
the  right  to  recover  the  debt  until  ihe  next  term  of  the  court  It  is 
scarcely  possible  that  Pearson  should  have  been  willing  to  give  a  val- 
uable consideration  for  the  delay  of  a  term,  and  yet  have  intention- 
ally left  avenues  open  to  be  harassed  by  a  new  suit  in  the  interval. 
Indeed,  no  other  remedy,  except  in  that  particular  suit,  seems  to  have 
been  within  the  contemplation  of  either  party.  If  the  bank  had  en- 
gaged, for  a  like  consideration,  not  to  sue  Pearson  on  the  bill  for  the 
same  period,  there  could  have  been  no  doubt  that  it  would  be  a  con- 
tract suspending  all  remedy.  What  substantial  difference  is  there 
between  such  a  contract  and  a  contract  to  suspend  a  suit  ahready 
commenced,  which  is  the  only  apparent  remedy  for  the  recovery  of 
the  bill  during  the  same  period  ?  Is  it  not  the  natural,  nay,  neces- 
sary intendment,  that  the  defendant  shall  have  the  full  ben- 
[•269]  efit  of  the  whole  period  •as  a  delay  of  payment  of  the 
debt  ?  It  is  no  answer  that  a  new  suit  would  be  attended 
with  more  delay.  That  might  or  might  not  be  the  cetse,  according  to 
the  different  course  of  practice  in  different  States ;  and,  at  all  events, 
it  would  harass  the  party  with  new  expenses  of  litigation.  But  the 
true  inquiry  is,  whether  the  parties  did  or  did  not  intend  a  surceasing 
of  all  legal  proceedings  during  the  period.  We  think  that  the  just 
and  natural  exposition  of  the  contract  is,  that  they  did. 

If  this,  then,  be  the  correct  exposition'  of  the  contract,  the  case 
clearly  falls  within  the  principle  laid  down  by  this  court  in  AFLemore 
V.  Powell,  12  Wheat  564.  That  was  the  case  of  a  voluntary  agree- 
ment, without  consideration,  by  the  holder  with  the  drawer  of  the 
billy  for  delay,  after  the  parties  had  been  fixed  by  due  notice  of  the 
dishonor  of  the  bilL  The  court  held  that  the  agreement  was  not 
binding  in  point  of  law,  and  therefore  it  did  not  exonerate  the  in- 
dorser.  On  that  occasion,  the  court  said :  ^^  We  admit  the  doctrine 
that,  although  the  indorser  has  received  due  notice  of  the  dishonor 
of  the  bill,  yet,  if  the  holder  afterwards  enters  into  any  new  agree- 
ment with  the  drawer  for  delay,  in  any  manner  changing  the  nature 
of  the  original  contract,  or  affecting  the  rights  of  the  indorser,  or  to 
the  prejudice  of  the  latter,  it  will  discharge  him.  But,  in  order  to 
produce  such  a  result,  the  agreement  must  be  one  binding  in  law  upon 
the  parties,  and  have  a  sufficient  consideration  to  support  it,"  &c. 
**  If  the  holder  enters  into  a  valid  contract  for  delay,  he  thereby  sus- 
pends his  own  remedy  on  the  bill  for  the  stipulated  period ;  and  if 
the  indorser  were  to  pay  the  bill,  he  could  only  be  subrogated  to  the 
rights  of  the  holder,  and  the  drawer  could  or  might  have  the 
same  equities  against  him  as  against  the  holder  himself.     If,  there- 
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fore,  such  a  contract  be  entered  into  without  his  assent,  it  is  to  his 
prejudice,  and  discharges  him."  The  same  reasoning  applies  with 
fall  force  to  the  present  case.  If  the  bank  could  not  have  any  rem- 
edy on  the  bill  to  recover  payments,  but  was  bound  to  wait  until  the 
next  term  of  the  drouit  court,  the  defendant  Hatch,  as  indorser,  could 
not,  by  paying  the  bill,  place  himself  in  a  better  situation.  He 
would  be  liable  to  the  same  equities,  under  the  agreement  suspend- 
ing the  remedy,  as  the  bank.  The  scmie  principles  which 
this  court  adopted  in  the  •  case  of  M'Lemore  v.  Powell,  1?  [  *  260  ] 
Wheat  554,  will  be  found  illustrated  and  confirmed  in  an 
able  opinion  of  Mr.  Chancellor  Kent,  in  King  v.  Baldwin,  2  Johns. 
Ch.  554,  and  applied  to  a  case  between  principal  and  surety. 
There  cure  other  authorities  to  the  same  effect ;  Gould  v.  Robson,  8 
East,  576 ;  Laxton  v.  Peat,  2  Camp.  185 ;  Hubbly  v.  Brown,  16 
Johns.  70 ;  Bayley  on  Bills,  234. 

There  is  a  recent  case  in  England  which  approaches  very  near  to 
the  circumstances  of  the  present  case.  We  allude  to  Lee  v.  Levi,  1 
Carr.  &  Payne,  553.  In  that  case  the  holder,  after  suit  brought 
against  the  acceptor  and  the  indorser,  had  taken  a  cognovit  of  the 
acceptor,  for  the  amount  of  the  bill,  payable  by  instalments ;  and,  at 
the  trial  of  the  suit  against  the  indorser.  Lord  Chief  Justice  Abbott 
thought  that  this  was  a  giving  time  which  discharged  the  indorser, 
and  the  jury  found  a  verdict  accordingly.  That  case  afterwards 
came  before  the  whole  court  for  revision,  (6  Dowl.  &  Ry.  475,)  and . 
was  then  decided  upon  a  mere  collateral  point,  viz :  that  the  defence 
having  arisen  after  suit  brought  against  the  indorser,  should  have 
been  taken  advantage  of  by  special  plea,  and  could  not  be  given  in 
evidence  under  the  general  issue ;  so  that  the  ruling  of  the  lord  chief 
justice  was  not  brought  directly  into  judgment.  It  was  not,  how- 
ever, in  any  measure  overruled. 

Upon  the  whole,  we  are  of  opinion,  upon  the  ground  of  the  agree- 
ment stated  in  the  special  verdict  being  a  virtual  discharge  of  the 
indorser,  that  the  judgment  of  the  circuit  court  ought  to  be  affirmed, 

with  costs.  jj2  W.  687. 


James  AFDonald's  Heirs,  Appellants,  v.  Freeman  Smallbt,  and 

others.  Appellees. 

6  P.  261. 

An  entrj  of  land  made  in  the  name  of  a  person  who  was  dead  at  the  time  of  the  entry,  is  h 
nullity  in  the  State  of  Ohio. 

Vinton  and  Doddridge^  for  the  appellants. 

Corunn  and  Bibb^  for  the  appellees. 
VOL.  X.  10 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  in  the  court  of  the  United  States  for  the 
seventh  circuit  and  district  of  Ohio,  to  obtain  a  conveyance  for  land 
which  the  defendants  hold  by  a  senior  patent,  and  which  the  plain- 
tiffs claim  under  a  prior  entry.  The  bill  was  jlismissed  by  the  circuit 
court,  and  the  plaintiffs  have  appealed  to  this  court 

Serious  doubts  exist  respecting  the  validity  of  the  entry  under 
which  the  claim  has  been  made,  and  several  points  have  been  dis- 
cussed at  the  bar.  It  is  unnecessary  to  decide  more  than  one  of 
these  questions,  because  that  is  decisive  of  the  case.  David  Ander- 
son, in  whose  name  the  entry  under  which  the  plaintiffs  claim  was 
made,  was  dead  at  the  time.  The  entry,  therefore,  as  was  determined 
in  Gait  and  others  v.  Gralloway,  4  Pet  332,  345,  is,  in  the  State  of 
Ohio,  a  nullity.  This  being  the  foundation  of  the  plaintiff's  title, 
they  must  fail  in  their  action. 

Counsel  at  the  bar  have  endeavored  to  distinguish  this  case  firom 
that,  by  treating  the  entry  as  one  made  in  the  name  of  the  wrong 
person,  through  the  mistake  of  the  surveyor. 

We  do  not  think  he  is  sustained  by  the  fact  or  the  law  of  the 
f^ase.     The  decree  is  affirmed,  with  costs. 

12  P.  264;  7  H.  262;  18  W.  427. 


John  Conard,  Marshal  of  the  Eastern  District  of  .Pennsylvania,  the 
United  States,  Plaintiffs  in  Error,  v.  The  Pacific  Insurance 
Company  of  New  York,  Defendants. 

6  P.  262. 

A  consigninent  of  a  homeward  cai^  being  "  to  order/'  the  plaintiffs,  who  were  indorsees  of 
the  bills  of  lading,  had  a  right  to  enter  the  goods,  nnder  the  36th  and  62d  sections  of  the 
Collection  Act,  of  March  2,  1799,  (I  Stats,  at  Large,  627.) 

The  importer  has  sach  a  right  of  possession  as  general  owner,  that,  after  he  has  duly  offered 
to  enter  the  goods  and  pay  the  duties,  he  may  maintain  an  action  of  trespass  for  a  wrong- 
ful taking  thereof. 

The  case  is  stated  in  the  opinion  of  the  court,  and  in  the  former 
reports  of  the  same  case. 

It  was  submitted,  without  argument,  by  Taney^  (attorney-general,) 
for  the  United  States. 

Ogden  and  Sergeant,  contriu 

[  •279  ]      •  Story,  J.,  deUv^ed  the  opinion  of  the  conrt 

This  case,  upon  all  the  leading  points,  presents  the  same 
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facts  and  circumstances  which  were  before  this  court  in  the 
•  cases  of  Conard  v.  The  Atlantic  Insurance  Company,  [  *  280  ] 
1  Pet  386,  and  Conard  v.  Niooll,  4  Pet.  291.  Those  cases 
underwent  the  most  deliberate  consideration  of  the  court,  and  we 
are  entirely  satisfied  with  the  doctrines  maintained  in  them.  The 
present  ease  has  been  submitted  without  argument,  and  contains  at 
large  the  charge  of  the  learned  judge  who  presided  at  the  trial ;  a 
practice  which  this  court  has  often  disapproved,  and  deems  incorrect, 
and  for  the  continuation  of  which  nothing  but  the  peculiar  circum- 
stances of  the  present  class  of  cases  could  furnish  any  just  apology. 

The  only  points  to  which  it  is  now  necessary  to  advert,  are  those 
which  are  not  embraced  in  the  former  cases,  reported  in  the  first  and 
fourth  volumes  of  Peters's  Reports. 

At  the  trial,  the  plaintiffs  offered  to  prove  a  demand  of  the  collector, 
and  a  refusal  by  him  after  the  levy  was  made  to  permit  an  entry  and 
delivery  of  the  goods  at  the  custom-house ;  but  the  counsel  for  the 
defendant  objected  to  such  proof,  and  the  objection  was  overruled  by 
the  court,  and  the  evidence  given.  And  we  are  of  opinion  that  this 
evidence  was  properly  admitted.  The  ground  of  this  objection  must 
have  been  that  the  plaintiffs  were  not  the  legal  owners  and  con- 
signees of  the  goods,  and  so  were  not  entitled  to  make  an  entry  of 
them  at  the  custom-house,  and  to  have  a  delivery  of  them  after  such 
entry.  But  to  this  the  proper  answer  is  given  by  the  learned  judge 
in  his  charge,  in  conformity  to  the  prior  decisions  of  this  court  The 
plaintiffs  were  both  owners  and  consignees.  The  consignment  of 
the  homeward  cargo  was  to  order ;  and  the  plaintiffs,  in  virtue  of  the 
assignment,  and  the  indorsement  and  possession  of  the  bills  of  lading, 
and  the  other  transactions  stated  in  the  case,  became  consignees  as 
well  as  owners  of  the  homeward  cargo ;  arid  as  such  were  already 
entitled  to  enter  the  same,  and  to  have  delivery  thereof  upon  giving 
bonds  in  conformity  with  the  provisions  of  the  Duty  Collection  Act 
of  1799,  c.  128.  The  36th  and  62d  sections  of  that  4ct  clearly  confer 
the  right ;  and  the  proviso  of  the  62d  section  in  nowise  restrains  it 
in  cases  like  the  present 

Another  point  which  appears  to  have  been  pressed  by  the  counsel 
for  the  defendant  at  the  trial  is,  that  the  United  States  had  a  lien 
upon  and  a  possession  of  the  goods  constituting  the  home- 
ward cargo,  at  the  time  of  their  importation,  for  the  *  amount  [  *  281  ] 
of  duties  accruing  thereon ;  and  the  plaintiffs  not  having  an 
actual  or  constructive  possession,  could  not  maintain  the  present 
action ;  and  Harris  v.  Dennie,  3  Pet  292,  was  relied-  on  in  support 
of  this  objection  to  the  recovery ;  but  that  case  has  no  bearing  on 
the  point     It  decided  no  more  than  that  no  creditor  could,  by  any 
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attachment  or  process,  take  the  goods  npon  their  importation  out  of 
the  possession  of  the  United  States,  until  the  lien  of  the  United 
States  for  the  duties  accruing  thereon  was  actually  discharged,  either 
by  payment  of  the  duties,  or  by  giving  security  therefor,  according 
to  the  requirements  of  law  on  the  part  of  the  importer.  There  is  no 
doubt  that  if  the  importer  has  the  general  right  and  property  in  the 
goods,  that  right  draws  after  it  a  constructive  possession,  and  the 
master  of  the  ship  is  but  a  bailee,  maintaining  that  possession  for  his 
benefit  And  there  is  no  pretence  to  say  that  the  property  of  the 
importer  in  the  goods  is  devested  by  any  possession  subsequently 
taken  by  the  United  States  after  the  arrival  of  the  goods,  for  the 
purpose  of  maintaining  their  lien  for  duties.  That  possession  is  not 
adverse  to  the  title  of  the  importer ;  and,  indeed,  it  may  be  properly 
deemed  not  so  much  an  exclusive  as  a  concurrent  and  mixed  posses- 
sion, for  the  joint  benefit  of  the  importer  and  of  the  United  States. 
It  leaves  the  importer's  right  to  the  immediate  possession  perfect,  the 
moment  the  lien  for  the  duties  is  discharged ;  and  if  he  tenders  the 
duties,  or  the  proper  security  therefor,  and  the  collector  or  other 
officer  reftises  the  delivery  of  the  goods,  it  is  a  tortious  conversion  of 
the  property,  for  which  an  action  of  trespass  or  trover  will  lie.  But 
this  case  does  not  even  present  that  peculiarity ;  for  the  seizure  of 
the  goods  was  not  under  any  authority  to  take  possession  in  order 
to  secure  the  duties,  but  it  was  made  by  the  defendant,  as  marshal, 
to  satisfy  an  execution  against  Edward  Thomson,  who  had  at  the 
time  no  property  or  interest  in  the  goods.  The  act  was,  therefore, 
the  common  case  of  an  unlawful  seizure  and  levy  of  one  man's  prop- 
erty to  satisfy  an  execution  against  another  man ;  and  in  such  a  case 
trespass  is  clearly  a  fit  and  appropriate  remedy. 

Another  point  was,  that  the  agreement  of  the  9th  of  October,  1826, 
stated  in  the  case,  connected  with  the  facts  in  evidence  amounted 
to  a  release  or  waiver  by  the  plaintifi*s,  of  all  demand  foi 
[  •  282  ]  •  damages  arising  from  the  acts  of  the  officers  of  the  United 
States  in  taking  possession  of  and  detaining  the  goods  in 
question.  Upon  this  point,  it  is  unnecessary  to  say  more  than  that 
the  agreement  itself  repels  any  such  notion  of  a  release  or  waiver ; 
and  it  was  expressly  overruled  in  Conard  v.  NicoU,  4  Pet.  292. 

Another  point  was  as  to  the  rule  of  damages ;  and  here  the  learned 
judge  in  his  charge  seems  to  have  laid  down  the  very  rule  contended 
for  by  the  defendant's  counsel.  The  case  not  being  one  which  called 
for  vindictive  or  exemplary  damages,  he  charged  the  jury,  (in  con 
'formity  to  the  .decision  in  CJonard  v.  NicoU,)  that  the  plaintifls  were 
entitled  to  recover  such  damages  only  as  they  had  proved  themselves 
entitled  to  on  account  of  the  actual  injury  sustained  by  the  seizure 
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and  ckfenilkyn  of  tbe  goocfs ;  am}  in  ascertaining  wbat  those  darm 
ages  wete^  he  (&e<^led  them  that  the  plaintiffs  had  a  right  to  recovef 
the  value  of  the  goods  (teas)  at  the  time  of  tbe  levy,  with  interest 
firom  the  expiration  6f  the  usual  credit  on  extensive  sales.  And 
in  the  close  of  the  charge,  he  further  directed  them  to  deduct  there- 
firom  the  net  amount  of  the  sales  of  the  teas,  (they  had  been  sold 
under  the  arrangements  stipulated  in  the  agreement  of  the  9th  of 
October,  1826,)  after  payment  of  duties  and  charges  of  sale,  and 
that  the  balance  would  be  the  amount  to  which  the  plaintiff  would 
be  entitled.  In  what  manner  the  jury  actually  applied  these  direc- 
tions in  forming  their  verdict,  does  not  appear }  and  there  is  no  reason 
to  suppose  that  they  have  not  been  applied  as  favorably  as  the  cir- 
cumstances of  the  case  justified* 

Upon  the  whole,  upon  a  careful  review  of  the  charge,  and  of  the 
points  upon  which  the  counsel  of  the  defendant  requested  the  direc- 
tion of  the  court  to  the  jury,  we  can  perceive  no  error  in  point  of 
law  applicable  to  the  present  case,  which  calls  for  the  interposition 
of  the  corrective  power  of  this  court. 

The  judgment. of  the  circuit  court  is  therefore  affirmed,  together 
with  interest  upon  the  amount^  at  the  rate  of  six  per  centum,  a.s  ad- 
ditional damai^es  and  costs. 

10 P.  500;  6  Wal.  74;  8  W.  116;  21  W.  8^. 


DAvm  Ross,  Plaintiff  in  Error,  v.  Charlks  AFLuno,  Defendant  in 

JError. 

6  P.  283* 
QvefltioBs  ta  t6  tbe  probate  And  registration  of  a  deed,  andor  the  ISortk  CaroKna  act  of  171$. 

The  case  is  stated  in  the  opinion  of  the  court 

Polkj  for  the  plaintiff  in  error. 

While,  for  the  defendant 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  •284  ) 

This  was  an  ejectment,  brought  by  the  plaintiff  in  eitor,  in 
the  court  of  the  United  States  for  the  seventh  circuit  and  district  of 
East  Tennessee. 

At  the  trial,  the  plaintiff  gave  in  evidence  a  patent  from  the  State 
of  North  Carolina  to  Stockley  Donelson,  which  covered  the  land  in 
controversy.  He  then  offered  a  deed  of  conveyance  from  the  said 
Stockley  Donelson  and  John  Hackett  to  Datid  Boss,  the  lessor  of 
the  plaintiff,  for  five  thousand  acres,  being  the  same  land  contained 
in  tbe  aforesaid  grant,  which  deed  of  conveyance  is  dated  the  9tk 

10* 


114  SUPREME   COURT  OF  THE  UNITED  STATES. 

Boss  V.  M*Laiig.    6  P. 

day  of  September,  1793,  and  is  witnessed  by  Walter  King,  Thomas 
N.  Clark,  and  Meriwether  Smith ;  and  of  which  deed  of  conveyance 
a  copy  was  annexed,  and  made  a  part  of  the  bill  of  exceptions ;  and 
on  the  back  of  said  deed  is  the  following  indorsement  of  probata  and 
registration,  namely :  — 

December  sessions,  1793.  This  deed  was  proven  in  open  court, 
and  ordered  to  be  recorded.  Richard  Mitchell,  Clerk. 

This  conveyance  is  registered  27th  December,  1793,  in  liber  G, 
page  127,  in  the  register's  office  of  Hawkins  county. 

Thomas  Jackson,  C.  R. 

State  of  Tennessee.  At  a  court  of  pleas  and  quarter  sessions 
began  and  held  for  the  county  of  Hawkins,  at  the  court-house  in 
Rogersville,  on  the  second  Monday  of  December,  1793.  Present, 
Thomas  Henderson,  Isaac  Lane,  James  Berry,  and  Thomas  Amey, 
Esquires.  A  deed  of  conveyance  from  Stockley  Donelson  and  John 
Hackett  to  David  Ross,  proved  in  open  court,  by  M.  Smith,  that  he 
saw  Donelson  sign  for  himself,  and  signed  as  attorney  for  Haget,  and 

ordered  to  be  registered. 
[  •  285  ]  .  •  State  of  Tennessee.  I,  Stockley  D.  Mitchell,  clerk  of  the 
court  of  pleas  and  quarter  sessions  of  Hawkins  county,  in 
the  State  aforesaid,  do  certify  the  foregoing  to  be  a  true  copy  from 
the  records  of  my  office.  Given  under  my  hand,  at  office  in  Rogers- 
ville, this  16th  day  of  October,  a.  d.  1828.  Stockley  D.  Mitchell, 
clerk  of  the  court  of  pleas,  &c.,  for  Hawkins  county,  Tennessee. 

To  the  reading  of  which  deed  of  conveyance  on  the  probates  and 
registration  aforesaid,  the  defendant  objected,  and  the  court  sustained 
the  objection,  and  would  not  permit  said  deed  to  be  read.  Plaintiff 
then  offered  to  prove  by  Meriwether  Smith,  who  was  one  of  the 
subscribing  witnesses  to  said  deed,  that  he  proved  the  execution  of 
said  deed,  in  the  court  of  pleas  and  quarter  sessions  for  Hawkins 
county,  at  December  sessions  of  said  court,  in  the  year  1793 ;  and 
plaintiff  also  offered  to  prove  by  Mitchell,  whose  name  was  subscribed 
to  the  probate  on  the  back  of  said  deed,  that  he,  Richard  Mitchell, 
was  the  clerk  of  the  court  of  pleas  and  quarter  sessions  for  Hawkins 
county  in  the  year  1793 ;  and  that  the  foregoing  deed  was  the  one 
proved  by  Meriwether  Smith,  the  subscribing  witness  thereto,  at 
December  term  of  said  court,  in  the  year  1793 ;  but  the  court  would 
not  permit  said  proof  to  be  given  in  support  of  the  probate  of  said 
deed.  # 

Plaintiff  offered  to  prove  further,  that  said  deed  and  grant  covered 
the  land  sued  for,  and  that  Anne  Hackett,  the  defendant,  was  in 
possession  at  the  time  of  the  institution  of  this  suit;  but  said  proof 
was  rejected  by  the  court     The  jury  found  a  verdict  for  defendant. 
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and  lessor  of  the  plaintiff  moved  for  a  new  trial,  and  produced  and 
read  the  affidavit  of  Thomas  Hopkins,  trustee,  annexed,  marked  C ; 
but  the  court  refused  a  new  trial. 

Note.  While  the  cause  was  before  the  jury,  plaintiff  offered  to 
read  a  grant  from  the  State  of  North  Carolina  to  Stockley  Donelson 
and  John  Hackett,  for  five  thousand  acres  of  land,  dated  the  22d 
day  of  February,  1795 ;  which  last-mentioned  grant  also  covered  the 
land  in  dispute;  which  grant  the  court  considered  as  read  to  th^ 
jury. 

The  jury  found  a  verdict  for  the  defendant,  the  judgment  on  which 
is  brought  before  this  court  by  a  writ  of  error. 

The  plaintiff  contends  that  the  instructions  given  by  the   [  *  286  ] 
court  are  erroneous,  and  that  the  deed  from  Donelson  and 
Hackett  to  Ross  ought  to  have  been  admitted. 

In  the  year  1715,  the  State  of  North  Carolina  passed  an  act  con- 
cerning the  registration  of  deeds,  the  5th  section  of  which  is  in  these 
words :  "  No  conveyance  or  biQ  of  sale  for  lands  other  than  mort- 
gages, in  what  manner  soever  drawn,  shall  be  good  and  available  in 
law,  unless  the  same  shall  be  acknowledged  by  the  vendor,  or  proved 
by  one  or  more  evidences  on  oath,  either  before  the  chief  justice  or 
in  the  court  of  the  precinct  where  the  land  lieth,  and  registered  by 
the  public  register  of  the  precinct  where  the  land  lieth,  within  twelve 
months  after  the  date  of  the  said  deed ;  and  that  all  deeds  so  drawn 
and  executed  shall  be  valid  and  pass  estates  in  land  or  right  to  other 
estate,  without  livery  of  seisin,  attornment,  or  other  ceremony  in  the 
law  whatsoever." 

Under  this  act  two  requisites  are  essential  to  the  validity  of  a 
deed :  probate,  and  registration  in  the  precinct  or  county  in  which 
the  land  lies.  The  proof  which  shall  be  sufficient  to  establish  these 
requisites,  is  not  prescribed  by  the  act  with  such  precision  as  to  ex- 
clude difference  of  opinion  respecting  it.  But  the  questions  which 
grow  out  of  the  language  of  the  act,  so  far  as  they  have  been  settled 
by  judicial  decisions,  cannot  be  disturbed  by  this  court  Whatever 
might  have  been  our  opinion  on  the  case,  had  it  remained  open  for 
consideration,  the  peace  of  society  and  the  security  of  titles  require 
that  we  should  conform  to  the  construction  which  has  been  made  in 
the  courts  of  the  State,  if  we  can  discern  what  that  construction  is. 

The  plaintiff  contends  that  the  deed  ought  to  have  been  admitted 
on  the  certificates  of  probate  and  registration  indorsed  on  it  First, 
the  certificate  of  probate.  It  is  in  these  words :  "  December  session, 
1783.  This  deed  was  proven  in  open  court,  and  ordered  to  be  re- 
corded." 

The  act  requires  that  the  deed  should  be  acknowledged  by  the 
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Tender,  or  proved  by  one  or  more  witnesses  in  the  eottrt  of  the  county 
hi  which  the  land  lieth. 

It  appears  to  be  universally  understood  that  the  proof  ought  to  be 
made  by  a  subscribing  witness  to  the  deed ;  and  certainly  an  instru- 
ment to  which  there  are  subscribing  witnesses,  ought  to  be 
[  '287  }  'proved  by  some  one  cf  them,  if  any  one  be  Irving.  The 
fact,  too,  to  which  the  vdtness  testifies,  ought  to  be  stated 
6n  the  record,  that  a  judgment  may  be  formed  on  its  strfficiency. 
The  order  of  the  court,  that  it  should  be  recorded,  does  not,  the  de- 
fendant contends,  cure  this  defect.  The  court  proceeds  ex  partem  in 
a  summary  manner,  and  the  correctness  of  its  proceedings  ought  to 
appear  on  the  record.  Its  judgment  is  not  presumred  to  be  right  as 
when  acting  in  a  regular  cotirse. 

In  Knox  v.  Bowman's  Lessee,  decided  in  the  supreme  court  of 
Tennessee,  at  Knoxville,  on  exceptions  taken  in  the  inferior  court,  a 
question  arose  on  the  probate  of  a  deed  indorsed  thus :  "  State  of 
Tennessee,  Washington  county.  At  a  court  held  for  the  county  of 
Washington,  on  the  first  Monday  of  November,  1789,  the  within 
deed  of  conveyance  from  Bradley  Gamble  to  Michael  Massingile 
was  proved  in  court  by  the  oath  of  '  ■  Sterns.  Given  under  my 
hand,  at  office,  27th  of  November,  1819.    James  Sevier,  Clerk." 

This  deed  was  admitted.  On  considering  the  exception  taken  to 
its  admission,  the  court  observed,  "the  clerk  should  have  given  a 
copy  from  the  minute-book  verbatim,  and  not  a  history  of  what  had 
taken  place ;  because  the  court,  and  not  he,  must  judge  of  the  con- 
clusions which  are  proper  to  be  made  from  the  naked  fact  appearing 
on  the  record-book.  Had  an  exact  copy  been  given,  the  court  should 
have  presumed,  after  such  a  lapse  of  time,  at  least  until  the  contrary 
were  shown,  that  Stams  was  a  subscribing  witness."  The  court 
added,  "  where  enough  is  stated  by  the  clerk  to  show  that  a  witnes*^ 
was  sworn,  or  that  the  deed  was  acknowledged  by  the  bargainor; 
however  informally  or  unscientifically  the  clerk  may  have  expressed 
the  fact,  the  legality  of  the  probate  ot  acknowledgment  should  be 
enforced,  and  such  old  probate  should  be  presumed  to  have  been 
made  in  the  proper  county  until  the  contrary  appear." 

The  general  principles  laid  down  by  the  court  in  the  lasrt  sentence, 
show  that  every  reasonable  presumption  will  be  made  to  support  an 
ancient  probate  where  the  entry  has  been  informal  or  unscientific ; 
but  the  decision  on  the  particular  point  seems  applicable  to  the  very 
case  before  the  court.  The  clerk  certifies  that  the  deed  was  proved 
by  the  oath  of  Staxns.  This  is  undertaking  to  know  what 
[  •  288  ]  in  point  of  law  is  proof,  *  and  to  certify  his  conclusion  in- 
stead of  stating  the  fact  wbieh  the  witness  did  pro^e,  so  aa 
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to  eoflfcle  the  eonit  to  draw  the  inference  of  law  from  it  So  ia  this 
case ;  instead  of  siiatiDg  the  fact  to  which  the  witness  testified,  the 
clerk  certi&es  that  the  deed  was  prored.  Thijs,  acoording  to  the 
decision  ia  the  case  cited,  is  a  legal  inference,  which  the  court  alone 
could  draw  from  the  fact  as  o»ti£ed. 

In  the  same  <»se,  a  deed  was  offered  from  Gales  to  the  lessor  oi 
the  plaintiff^  indorsed  tiius:  ^^  February  session,  1802.  This  deed 
was  legally  admitted  to  record."  The  court  allowed  this  deed  also 
to  be  given  in  evidence,  and  an  exception  was  taken  to  its  admission. 
In  commenting  on  this  opinion,  the  supreme  court  observed,  "  it  is 
not  said  in  what  couaty,  nor  upon  what  ground ;  whether  because 
{voved  by  witnesses,  or  acknowledged  by  the  bargainor,  or  for  some 
other  cause." 

Both  these  eacceptions  were  sustained,  and  the  judgment  of  the 
inferior  court  was  reversed.  The  ground  of  reversal  appears  to  be 
that  the  certificate  of  probate  stated  the  legad  inference,  without 
fe^tating  the  fact  fix>m  which  that  inference  was  drawn.  In  the  one 
ease  it  was  stated  that  the  deed  was  proved  in  court  by  the  oath  of 
Stams;  in  the  other,  that  it  was  legally  admitted  to  record.  If  le- 
gally admitted,  it  could  not  be  material  to  inquire  whether  it  was 
admitted  on  the  acknowledgment  of  the  vendor  or  the  proof  of  wit- 
nesses. The  error,  therefore,  must  be  that  the  conclusion  to  which 
the  court  came  is  indorsed  on  the  deed,  and  not  the  fact  which  led  to 
that  conclusion.  In  the  probate  of  deeds,  the  court  has  a  special 
limited  jurisdiction ;  and  the  record  should  state  facts  which  show- 
its  jurisdiction  in  the  particular  case.  If  this  rule  be  disregarded, 
every  deed  admitted  to  record,  on  whatever  evidence,  niust  be  con- 
sidled  as  regularly  admitted. 

The  comisel  for  the  plaintiff  has  endeavored  to  cure  this  defect  in 
the  indorsement  on  the  deed,  by  a  distinct  entry  made  in  Hawkins 
county  conrt,  at  the  same  session  of  December,  1793.  That  entry 
is  in  these  words  :  **At  a  court  of  pleas  and  quarter  sessions  began 
and  held  for  the  county  of  Hawkins,  at  the  court-house  in  Roger.^- 
ville,  on  the  second  Monday  of  December,  1793.  Present,  Thorn  ^  ^ 
Henderson,  Isaac  Lane,  James  Berry,  and  Thomas  Amey,  Esquires. 
A  deed  of  conveyance  from  Stockley  Donelson  and  John 
Hackett,  to  David  Ross,  proved  *  in  open  court  by  Mr.  [  *  289  j 
Smith,  that  he  saw  Donelson  sign  for  himself,  and  signed 
as  attorney  for  Haget,  and  ordered  to  be  registered." 

"  State  of  Tennessee.  I,  Stockley  D.  Mitchell,  clerk  of  the  court 
of  pleas  and  quarter  sessions  of  Hawkins  county,  in  the  State 
aforesaid,  do  certify  the  foregoing  to  be  a  true  copy  from  the  records 
of  my  office.     Given  under  my  hand,  at  office  in  Rogersville,  this 
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16th  day  of  October,  a.  d.  1828.  Stockley  D.  Mitchell,  Clerk  of 
the  CJourt  of  Fleas,  &c.,  for  Hawkins  county,  Tennessee. 

The  diflBculty  of  applying  this  certificate  to  the  deed  ofiered  in  evi- 
dence, is  insurmountable.  The  deed  offered  in  evidence  purports  to 
have  been  executed  by  Stockley  Donelson  and  John  Hackett,  each 
for  himself,  and  not  by  attorney.  The  probate  indorsed  on  the  deed, 
represents  it  to  have  been  so  executed.  The  entry  certified  by  Stock- 
ley  D.  Mitchell,  in  1828,  shows  the  probate  of  a  deed  executed  by 
Stockley  Donelson  for  himself,  and  as  attorney  in  fact  for  John 
Hackett  They  cannot  be  presumed  to  be  the  same.  Stockley 
Donelson  and  John  Hackett  may  have  conveyed  more  than  one 
tract  of  land  to  David  Ross,  and  it  is  not  at  all  improbable  that  Meri- 
wether Smith  may  have  witnessed  both  deeds. 

All  attempt  has  been  made  to  reconcile  this  incompatibility  by 
parol  testimony.  Richard  Mitchell,  who  was  clerk  of  the  court  for 
Hawkins  county  in  the  year  1793,  was  offered  as  a  witness,  to  prove 
that  the  deed  now  offered  in  evidence  was  the  one  proved  by  Meri- 
wether Smith,  the  subscribing  witness  thereto,  at  December  term,  1793, 
but  the  court  would  not  permit  this  proof  to  be  given  in  support  of 
the  deed ;  and  to  this  opinion,  also,  an  exception  was  taken. 

This  is  an  attempt  by  parol  testimony  to  vary  a  record.  It  is  an 
attempt  to  prove  by  the  officer  of  the  court,  that  his  official  certifi- 
cate of  probate,  indorsed  on  the  deed,  did  not  conform  to  the  true 
state  of  the  proof.  This  is  in  such  direct  opposition  to  the  settled 
rules  of  evidence,  as  to  render  it  unnecessary  to  remark  the  danger 
of  trusting  to  memory  in  such  a  case  after  a  lapse  of  thirty-five  years. 

There  are  other  objections  to  the  admission  of  this  certificate,  which 
would  require  very  serious  consideration,  if  it  were  neces- 
[  *  290  ]  sary  to  decide  them.  It  is  questioned  whether  the  *  order 
made  on  the  second  Monday  of  December,  1793,  even  if  it 
related  to  the  deed  under  which  the  plaintiff  claims,  could  be  given 
in  evidence,  as  it  was  not  indorsed  on  the  deed  or  registered  with  it. 
The  plaintifi^'s  counsel  has  cited  several  acts  of  assembly,  which  are 
supposed  to  settle  this  point  in  his  favor.  It  was  fully  considered 
in  the  case  of  Minick's  Lessee  v.  Hodges,  Brown,  and  others,  decided 
in  the  supreme  court  of  Tennessee,  in  July,  1831.  A  decision  on 
it  is  unnecessary,  because  the  court  is  satisfied  that  the  order  must 
relate  to  a  different  deed. 

We  are  of  opinion  that  there  is  no  error  in  the  opinions  given  by 
the  circuit  court     The  judgment  is  affirmed,  with  costs* 
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Asa  GfiiBEN,  Plaintiff  in  Error,  v.  Ths   Lessee  op  Henrt  Neal« 

Defendant  in  Error. 


I 


6  P.  291. 

The  constrnction  of  a  statute  of  limitations  of  Tennessee  being  well  settled  by  a  series 
of  decisions  of  the  highest  court  of  that  State,  differently  from  what  was  understood  by 
this  court  when  it  made  a  former  decision,  and  subsequently  thereto,  that  decision  was 
overruled,  and  the  rule  fixed  by  the  state  court  was  adopted. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court 
Orundy^  for  the  plaintiff  in  error. 
Isaacks^  for  the  defendant. 

*  McLean,  J.,  delivered  the  opinion  of  the  court  [  •  292  J 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
the  circuit  court  for  West  Tennessee.  An  action  of  ejectment  was 
prosecuted  by  Neal  in  that  court,  to  recover  the  possession  of  six 
hundred  and  forty  acres  of  land.  The  issue  was  joined,  and  at  the 
trial,  the  defendant  relied  upon  the  statute  of  limitations,  and  prayed 
certain  instructions  of  the  court  to  the  jury.  Instructions  were 
given,  as  stated  in  the  following  bill  of  exceptions. 

"  In  the  trial,  the  plaintiff  introduced  in  evidence  a  grant 
from  the  State  of  North  Carolina,  dated  ,  to  *  Wil-  [  •293  ] 

loughby  Williams,  for  the  land  in  controversy,  and  deduced 
a  regular  chain  of  conveyances  to  plaintiff's  lessor,  and  proved  de- 
fendant in  possession  of  the  land  in  question  at  the  time  suit  was 
brought ;  defendant  introduced  a  deed  from  Andrew  Jackson  to  Ed- 
ward Dillon,  and  proved  that  defendant  held  by  a  lease  from  Dillon ; 
and  also  in  support  of  Dillon's  title,  introduced  evidence  tending  to 
prove  that  persons  claiming  under  and  for  Dillon,  had  been  more  than 
seven  years  in  possession  of  the  premises  in  dispute,  adverse  to 
the  plaintifis ;  upon  which  the  court  charged  the  jury  that,  according 
to  the  present  state  of  decision  in  the  supreme  court  of  the  United 
States,  they  could  not  charge  that  defendant's  title  was  made  good 
by  the  statute  of  limitations." 

The  decision  of  the  point  raised  by  the  bill  of  exceptions  in  this"" 
case,  is  one  of  great  importance ;  both  as  it  respects  the  amount  of 
property  which  may  be  affected  by  it,  and  the  principle  which  it  in- 
volves. 

In  the  case  of  Patton's  Lessee  v.  Easton,  1  Wheat  476,  which  was 
brought  to  this  court  by  writ  of  error  in  1816,  the  same  question, 
which  was  raised  by  the  bill  of  exceptions,  was  then  decided.    But 
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it  is  contended  that,  under  the  peculiar  circumstances  of  the  case 
oow  before  the  court,  tbey  ought  not  to  feel  themselves  bound  by 
their  former  decision.  This  court,  in  the  case  of  Powell's  Lessee  v. 
Harman,  2  Pet.  241,  gave  another  decision,  under  the  authority  of 
the  One  just  named ;  but  the  question  was  not  argued  before  the 
court. 

The  question  involves,  in  the  first  place,  the  construction  of  th 
statutes  of  limitations,  passed  in  1715  and  in  1797.  The  former  wa. 
adopted  by  the  State  of  Tennessee,  from  North  Carolina ;  the  third 
section  of  which  provides,  "  that  no  person  or  persons,  or  their  heirs, 
which  hereafter  shall  have  any  right  or  title  to  any  lands,  tenements, 
or  hereditaments,  shall  thereunto  enter  or  make  claim,  but  within  seven 
years  after  his,  her  or  their  right  or  title  shall  descend  or  accrue ;  and 
in  default  thereof,  such  person  or  persons  so  not  entering  or  making 
default,  shall  be  utterly  excluded  and  disabled  from  any  entry  or 
claim  thereafter  to  be  made."  The  fourth  section  provides,  after 
enumerating  certain  disabilities,  and  the  time  within  which  suit  must 
be  brought,  after  they  shall  cease,  that  ^^  ail  possessions  held 
[  *  294  ]  without  suing  such  daim  ^b  aforesaid,  shall  *  be  a  perpetual 
bar  £igainst  all  and  ail  manner  of  persons  whatever,  that 
the  expectation  of  heirs  may  not,  in  a  short  time,  leave  much  land 
unpossessed,  and  titles  so  perplexed  that  no  man  will  know  from 
whom  to  take  or  buy  land." 

In  the  year  1797,  the  legislature,  in  order  to  settle  the  ^  true  con- 
struction of  the  existing  laws  respecting  seven  years*  possession," 
enact  "that  in  all  cases,  wherever  any  person  or  persons  shall  have 
had  seven  years*  peaceable  possession  of  any  land,  by  virtue  of  a 
jgrant  Qr.^,deed  of  conveyance  founded  upon  a  grant,  and  jif>  ^^gftj 
claim  by  suit  in  law,  by  such,  set  up  to  said  land,  within  the  above 
term,  that  then,  and  in  that  case,  the  person  or  persons  so  holding 
possessioa  as  aforesaid,  shall  be  entitled  to  hold  possession  in  prefer- 
ence to  all  other  claimants,  such  quantity  of  land  as  shall  be  specified 
in  his,  her,  or  their  said  grant  or  deed  of  conveyance,  founded  on  a 
grant  as  aforesaid."  This  act  further  provides  that  those  who 
neglect,  for  the  term  of  seven  years,  to  assert  their  claim,  shall  be 
barred. 

This  court,  in  the  conclusion  of  their  opinion  in  the  case  of  Pat* 
ton's  Lessee  t;.  Easton,  1  Wheat  481,  say,  "  this  question,  too,  has 
at  length  been  decided  in  the  supreme  court  of  the  Btate.  Subse- 
quent to  the  division  of  opinion  on  this  question  in  the  circuit  court| 
two  cases  have  been  decided  in  the  supreme  court  for  the  State  of 
Tennessee,  which  have  settled  the  construction  of  the  act  of  1797. 
It  has  beaa  4ecidedi  that  a  possession  of  seven  years  i»  a  bar  only 
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when  held  *  onder  a  grant,  or  a  deed  founded  on  a  grant'  The  deed 
most  be  eonnected  with  the  grant  This  court  ooncuis  in  that  opinioa* 
A  deed  cannot  be  ^  founded  oa  a  grant/  whidi  gives  a  title  not  de*- 
fived  in  law  or  equity  from  that  grant ;  and  the  woids,  ^  founded  on 
a  grant,'  are  too  important  to  be  discarded" 

The  two  decided  cases,  to  which  reference  is  made  above,  are 
LiUard  v.  Elliott,  and  Douglass  v.  Bledsoe's  Heirs.  These  cases  were 
decided  in  the  year  1815 ;  and  this  court  considered  that  they  settled 
the  constroction  of  the  statute  of  1797.  But  it  is  now  made  to  ap- 
pear that  these  decisions  were  made  under  such  circumstances  that 
they  were  never  considered,  in  the  State  of  Tennessee,  as  fully  set- 
tling the  construction  of  the  act 

In  the  case  of  LiUard  v.  Elliott,  it  seems  but  two  judges  con- 
curred on  the  point,  the  court  being  composed  of  four;  and, 
in  *  the  case  of  Weatherhead  v.  Bledsoe,  2  Overton,  352,  [  *295  ] 
there  was  great  contrariety  of  opinion  among  the  judges, 
on  the  point  of  eithar  legal  or  equitable  connection.  The  question 
was  frequently  raised  before  the  supreme  court  of  Tennessee;  but  the 
construction  of  the  two  statutes  of  limitations  was  never  considered 
as  finally  settled  until  1B25,  when  the  case  of  Gray  and  Eeeder  v. 
Daiby's  Lessee,  Mart  Sc  Yerg.  396,  was  decided. 

In  this  cause,  an  elaborate  review  of  the  cases  which  had  arisen 
under  the  statute  is  tcdcen,  and  the  construction  of  both  statutes  was 
given,  that  it  is  not  necessary,  to  entitle  an  individual  to  the  benefits 
o(  the  statutes,  that  he  should  show  a  connected  title,  either  legal  or 
equitable.  That  if  he  prove  an  adverse  possession  of  seven  years 
under  a  deed,  befcnre  suit  is  brought,  and  show  that  the  land  heis  been 
granted,  he  brings  himself  within  the  statutes. 

Since  this  decision,  the  law  has  been  considered  as  settled  in  Ten- 
nessee ;  and  there  has  been  so  general  an  acquiescence  in  all  the 
courts  of  the  State,  that  the  point  is  not  now  raised  or  discussed. 
This  construction  has  become  a  rule  of  property  in  the  State,  and 
numerous  suits  involving  title  have  been  settled  by  it 

Had  this  been  the  settled  construction  of  these  statutes  when  the 
decision  was  made  by  this  court,  in  the  case  of  Patton's  Lessee  r. 
Easton,  there  can  be  no  doubt  that  that  opinion  would  have  con* 
formed  to  it  But  the  question  is  now  raised,  whether  this  court  will 
adhere  to  its  own  decision,  made  under  the  circumstances  stated,  or 
yield  to  that  of  the  judicial  tribunals  of  Tennessee.  This  point  has 
never  before  been  directly  decided  by  this  court,  on  a  question  of 
general  importance.  The  cases  cure  numerous  where  the  court  have 
adopted  the  constructions  given  to  the  statute  of  a  State  by  its 
prcme  judicial  tribunal ;  but  it  has  never  been  decided  that  this  coi 
VOL.  X.  11  i 
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will  oyerrule  their  own  adjudication,  establishing  an  important  role 
of  property,  where  it  has  been  founded  on  the  construction  of  a  stat- 
ute made  in  conformity  to  the  decisions  of  the  State  at  the  time,  so 
as  to  conform  to  a  different  construction  adopted  afterwards  by  the 
State. 

This  is  a  question  of  grave  import,  and  should  be  approached  with 
great  deliberation.  It  is  deeply  interesting  in  every  point 
[  •  296  ]  of  view  in  which  it  may  be  considered.*  As  a  rule  of  *  prop- 
erty it  is  important ;  and  equally  so,  as  it  regards  the  system 
under  which  the  powers  of  this  tribunal  are  exercised. 

It  may  be  proper  to  examine  in  what  light  the  decisions  of  the 
state  courts,  in  giving  a  construction  to  their  own  statutes,  have  been 
considered  by  this  court 

In  the  case  of  AT  Keen  v.  Delancy's  Lessee,  reported  in  5  Cranch, 
22,  this  court  held,  that  the  acknowledgment  of  a  deed  before  a  jus- 
tice of  the  supreme  court,  under  a  statute  which  required  the  acknowl- 
edgment to  be  made  before  a  justice  of  the  peace,  having  been  long 
practised  in  Pennsylvania,  and  sanctioned  by  her  tribunals,  must  be 
considered  as  within  the  statute. 

The  chief  justice,  in  giving  the  opinion  of  the  court  in  the  case  of 
Bodley  v.  Taylor,  5  Cranch,  221,  says,  in  reference  to  the  jurisdiction 
of  a  court  of  equity :  <<  Had  this  been  a  case  of  the  first  impression, 
some  contrariety  of  opinion  would,  perhaps,  have  existed  on  this 
point  But  it  has  been  sufficiently  shown,  that  the  practice  of  resort- 
ing to  a  court  of  chancery,  in  order  to  set  up  an  equitable  against  the 
legal  title,  received  in  its  origin  the  sanction  of  the  court  of  appeals, 
while  Kentucky  remained  a  part  of  Virginia,  and  has  been  so  con- 
firmed by  an  uninterrupted  series  of  decisions,  as  to  be  incorporated 
into  their  system,  and  to  be  taken  into  view  in  the  consideration  of 
every  title  to  lands  in  that  country.  Such  a  principle  cannot  now  be 
shaken." 

In  the  case  of  Taylor  r.  Brown,  5  Cranch,  255,  the  court  say,  in 
reference  to  their  decision  in  the  case  of  Bodley  v.  Taylor :  "  This 
opinion  is  still  thought  perfectly  correct  in  itself.  Its  application  to 
particular  cases,  and  indeed  its  being  considered  as  a  rule  of  decision 
on  Kentucky  titles,  will  depend  very  much  on  the  decisions  of  that 
country.  For,  in  questions  respecting  title  to  real  estate,  especially, 
the  same  rule  ought  certainly  to  prevail  in  both  courts." 

This  court,  in  laying  down  the  requisites  of  a  valid  entry,  in  the 
case  of  Massie  v»  Watts,  6  Cranch,  165,  say :  *<  These  principles  have 
been  laid  down  by  the  courts,  and  must  be  considered  as  expositions 
of  the  statute.  A  great  proportion  of  the  landed  property  of  the 
country  depends  on  adhering  to  them." 
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In  9  Cranch,  98,  the  court  say,  that  "  in  cases  depending 

*  on  the  statute  of  a  State,  and  more  especially  in  those  [  *  297  ] 
respecting  titles  to  lands,  the  federal  courts  adopt  the  con- 
struction of  the  State,  where  that  construction  is  settled  and  can  be 
ascertained.  And  in  6  Wheat.  279,  it  is  stated,  that  "  the  supreme 
comrt  uniformly  acts  under  a  desire  to  conform  its  decisions  to  those 
of  the  state  courts,  on  their  local  laws." 

The  flnprftTTift  nnnyt.   hn\A^  in  fho  liigVinnf  »n«pn«f    rlnn^ip^ff  ?f  °^r^it^ 

courts  upon  local  laws  forming  rules  of  property.  2  Wheat.  316.  In 
construing  local  siaiuies  respecting  real  property,  the  courts  of  the 
Union  are  governed  by  the  decisions  of  the  state  tribunals.  6  Wheat. 
119.  The  court  say,  in  the  case  of  Elmendorf  r.  Taylor  et  aL  10 
Wheat  152,  "  that  the  courts  of  the  United  States,  in  cases  depend- 
ing on  the  laws  of  a  particular  State,  will,  in  general,  adopt  the  cor^- 
struction  which  the  courts  of  the  State  have  given  to  those  laws." 
**  This  course  is  founded  upon  the  principle,  supposed  to  be  univer- 
sally recognized,  that  the  judicial  department  of  every  government, 
where  such  department  exists,  is  the  appropriate  organ  for  construing 
the  legislative  acts  of  that  government." 

In  7  Wheat  361,  the  court  again  declare,  that  "  the  statute  laws 
of  the  States  must  furnish  the  rule  of  decision  to  the  federal  courts, 
as  far  as  they  comport  with  the  constitution  of  the  United  States,  in 
all  cases  arising  within  the  respective  States ;  and  a  fixed  and  re- 
ceived construction  of  their  respective  statute  laws,  in  their  own 
courts,  makes  a  part  of  such  statute  law."  •  The  court  again  say,  in 
12  Wheat  153,  "  that  this  court  adopts  the  local  law  of  real  property, 
as  ascertained  by  the  decisions  of  the  state  courts,  whether  these  de- 
cisions are  grounded  on  the  construction  of  the  statutes  of  the  State, 
or  form  a  part  of  the  unwritten  law  of  the  State,  which  has  become 
a  fixed  rule  of  property." 

Quotations  might  be  multiplied,  but  the  above  will  show  that  this 
court  have  uniformly  adopted  the  decisions  of  the  state  tribunals, 
respectively,  in  the  construction  of  their  statutes.  That  this  has  been 
done  as  a  matter  of  principle,  in  all  cases  where  the  decision  of  a 
state  court  has  become  a  rule  of  property. 

In  a  great  majority  of  the  causes  brought  before  the  federal 
tribunals,  they  are  called  to  enforce  the  laws  of  the  States. 

•  The  rights  of  parties  are  determined  under  those  laws,  and  [  *  298  J 
it  would  be  a  strange  perversion  of  principle,  if  the  judicial 
exposition  of  those  laws,  by  the  state  tribunals,  should  be  disregarded. 
These  expositions  constitute  the  law,  and  fix  the  rule  of  property. 
Bights  are  acquired  under  this  rule,  and  it  regulates  all  the  transac* 
tions  which  come  within  its  scope. 
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It  is  admitted  la  the  surgumeat,  that  thid  eourt»  in  giving  a  oou- 
s^ction  to  a  local  law,  will  be  influenced  by  the  decisiond  of  the 
local  tribunals ;  but,  it  is  contended,  that  when  such  a  construction 
shall  be  given  in  conformity  to  those  decisionsi  it  must  be  considered 
final  That  if  the  State  shall  change  the  rule,  it  does  not  oompcMrt 
either  with  the  consistency  or  dignity  of  this  tribunctl  to  adopt  the 
change.  Such  a  course,  it  is  insisted,  would  necognize  in  the  state 
courts  a  power  to  revise  the  decisiona  of  this  court,  and  fix  the  rule 
of  property  differently  firom  its  solemn  adjudications*  That  the  fed- 
eral court,  when  sitting  within  a  State,  is  the  court  of  that  State, 
being  so  constituted  by  the  constitution  and  laws  of  the  Union ;  and, 
as  such,  ha«  an  exjual  right  with  the  state  courts  to  fix  the  construc- 
tion of  the  local  law. 

On  all  questions  arising  undar  the  constitution  and  laws  of  the 
Union,  this  court  may  exercise  a  revising  power,  and  its  decisions  are 
final  and  obligate^  on  all  other  judicial  tribunals,  state  as  well  as 
federal  A  state  tribunal  has  a  right  to  examine  any  such  questions 
and  to  determine  them,  but  its  decision  must  con£Drm  to  that  of  the 
supreme  court,  or  the  corrective  powar  may  be  exercised.  But  the 
case  is  very  different  where  a  question  arises  under  a  local  law*  The 
decision  of  this  question,  by  the  highest  judicial  tribunal  of  a  State, 
should  be  considered  aB  final  by  this  court ;  not  because  the  state  tri- 
bunal, in  such  a  ca^e,  has  any  power  to  bind  this  court ;  but  because, 
in  the  language  of  the  court,  in  the  case  of  Shelby  et  al  v.  Guy,  11 
Wheat  361,  "  a  fixed  and  received  construction  by  a  State,  in  its  own 
courts,  makes  a  part  of  the  statute  law/' 

The  same  reason  which  influences  this  court  to  adopt  the  construc- 
tion given  to  the  local  law,  in  tiie  first  instance,  is  not  less  strong  in 
favor  of  following  it  in  the  second^  if  the  state  tribunals  should  change 
the  construction.  A  reference  is  here  made,  not  to  a  single 
{  *  299  ]  adjudication,  but  to  a  series  of  decisions  *  which  shall  settie 
the  rule.  Are  not  the  injurious  effects  on  the  interests  of 
the  citizens  of  a  State  as  great,  in  refusing  to  adopt  the  change  of  con- 
struction^  as  in  refusing  to  adopt  the  first  construction  ?  A  refusal  in 
the  one  case  as  well  as  in  the  other  has  the  effect  to  establish,  in  the 
State,  two  rules  of  property. 

Would  not  a  change  in  the  construction  of  a  law  of  the  United 
States,  by  this  tribunal,  be  obligatory  on  the  state  courts?  The 
statute,  as  last  expounded,  would  be  the  law  of  the  Union  ;  and  why 
inay  not  the  same  effect  be  given  to  the  last  exposition  of  a  local 
law  by  the  state  court  ?  The  exposition  forms  a  part  of  the  local 
law,  and  is  binding  on  all  the  people  of  the  State,  and  its  inferior 
judicial  tribunals.     It  b  emphatically  the  law  of  the  State,  which 
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the  federal  cotirt,  while  sitting  within  the  State,  and  this  court,  when 
a  ease  is  brought  before  them,  are  called  to  enforce.  If  the  rule  as 
settled  should  prove  inconyenient  or  injurious  to  the  public  interests, 
the  legislature  of  the  State  may  modify  the  law  or  repeal  it. 

If  the  construction  of  the  highest  judicial  tribunal  of  a  State  form 
a  part  of  its  statute  law,  as  much  as  an  enactment  by  the  legislature, 
how  can  this  court  make  a  distinction  between  them  ?  There  could 
be  no  hesitation  in  so  modifying  our  decisions  as  to  conform  to  any 
legislative  alteration  in  a  statute ;  and  why  should  not  the  same  rule 
apply  where  the  judicial  branch  of  the  state  government,  in  the  exer- 
cise of  its  acknowledged  functions,  should,  by  construction,  give  a 
different  effect  to  a  statute,  from  what  had  .at  first  been  given  to  it 
The  charge  of  inconsistency  might  be  made  with  more  force  and 
propriety  against  the  federal  tribunals  iot  a  disregard  of  this  rule, 
than  by  conforming  to  it.  They  profess  to  be  bound  by  the  local 
law ;  and  yet  they  reject  the  exposition  of  that  law  wMch  forms  a 
part  of  it.  It  is  no  answer  to  this  objection  that  a  different  exposi- 
tion was  formerly  given  to  the  act  which  was  adopted  by  the  federal 
court  TKft  inr|"irv  is,  what  is  the  settled  law  ivf  the  State  at  the 
titne  the  decision  is  made.  This  constitutes  the  rnlft  ^f  prnpei^y 
within  the  State,  by  which  the  rights  of  litigant  parties  must  be 
determineai 

As  the  federal  tribunals  profess  to  be  governed   by  this  rule, 
they  can  never  act  inconsistently  by  enforcing  it.     If  they 
•  change  their  decision,  it  is  because  the  rule  on  which  that  [  *  300  ] 
decision  was  founded  has  been  changed. 

The  case  under  consideration  illustrates  the  propriety  and  necessity 
of  this  rule.  It  is  now  the  settled  law  of  Tennessee  that  an  adverse 
possession  of  seven  years,  under  a  deed  for  land  that  has  been  granted, 
will  give  a  valid  title.  But  by  the  decision  of  this  court  such  a 
possession,  under  such  evidence  of  right,  will  not  give  a  valid  title. 
In  addition  to  the  above  requisites,  this  court  have  decided  that  the 
tenant  must  connect  his  deed  with  a  grant.  It  therefore  follows 
that  the  occupant  whose  title  is  protected  under  the  statutes  before 
a  state  tribunal,  is  unprotected  by  them  before  the  federal  court 
The  plaintiff  in  ejectment,  after  being  defeated  in  his  action  before  a 
state  court,  on  the  above  construction,  to  insure  success  has  only  to 
bring  an  action  in  the  federal  court  This  may  be  easily  done  by  a 
change  of  his  residence,  or  a  ban  t  fide  conveyance  of  the  land. 

Here  is  a  judicial  conflict  arising  firom  two  rules  of  property  in 
the  same  State,  and  the  consequences  are  not  only  deeply  injurious 
to  the  citizens  of  the  State,  but  calculated  to  engender  the  most  last- 
ing discontents.     It  is  therefore   essential  to  the  interests  of  the 

II* 
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country,  and  to  the  harmony  of  the  judicial  action  of  the  federal  and 
Btate  governments,  that  there  should  be  but  one  rule  of  property  in  a 
State. 

In  several  of  the  States,  the  English  statute  of  limitations  has  been 
adopted  with  various  modifications;  but  in  the  saving  clause,  the 
expression  "  beyond  the  seas,"  is  retained.  These  words  in  some  of 
the  States  are  construed  to  mean  "  out  of  the  State,"  and  in  others 
a  literal  construction  has  been  given  to  them. 

In  the  case  of  Murray's  Lessee  v.  Baker  et  dL  Z  Wheat.  541,  this 
court  decided  that  the  expressions  "  beyond  seas,"  and  "  out  of  the 
State,"  are  analogous ;  and  are  to  have  the  same  construction.  But, 
suppose  the  same  question  should  be  brought  before  this  court  from 
a  State  where  the  construction  of  the  same  words  had  been  long 
settled  to  mean  literally  beyond  seas,  would  not  this  court  conform 
to  it  ?  And  might  not  the  same  arguments  be  used  in  such  a  case, 
as  are  now  urged  against  conforming  to  the  local  construction  of  the 
law  of  Tennessee.  Apparent  inconsistencies  in  the  con- 
[  •  301  ]  struction  *  of  the  statute  laws  of  the  States,  may  be  expected 
to  arise  from  the  organization  of  our  judicial  systems ;  but 
an  adherence  by  thfe  federal  courts  to  the  exposition  of  the  local  law, 
as  given  by  the  courts  of  the  State,  will  greatly  tend  to  preserve 
harmony  in  the  exercise  of  the  judicial  power,  in  the  state  and  federal 
tribunals.  This  rule  is  not  only  recommended  by  strong  consider- 
ations of  propriety,  growing  out  of  our  system  of  jurisprudence,  but 
it  is  sustained  by  principle  and  authority. 

As  it  appears  to  this  court  that  the  construction  of  the  statutes  of 
limitations  is  now  well  settled,  differently  from  what  was  supposed 
to  be  the  rule  at  the  time  this  court  decided  the  case  of  Patton's 
Lessee  v,  Easton,  1  Wheat.  476,  and  the  case  of  Powell's  Lessee  t*. 
Harman,  2  Pet.  241 ;  and  as  the  instructions  of  the  circuit  court 
were  governed  by  these  decisions,  and  not  by  the  settled  law  of  the 
State ;  the  judgment  must  be  reversed,  and  the  cause  remanded  for 
frirther  proceedings. 

Baldwin,  J.,  dissented. 
11P.861;  16  p.  465;  2H.76;  7H.198;  8H.496;  11  H.  297, 414;  14  H.  488;  2B.69tf; 
1  Wal.  176 ;  18  W.  82 ;  7  O.  637  ;  8  0. 236,  470;  10  O.  62,  64. 


Jambs  Grebnlbaf's   Lessee,   Plaintiff  in  Error,  v.  Jambs  Birth, 

Defendant  in  Error. 

6  P.  302. 

In  a  deed  by  which  the  grantor  "  doth  grant,  except  as  is  hereinafter  excepted,"  the  excep> 
tion  is  not  oat  of  a  thing  previooslj  granted ;  bat  being  incorporated  into  the  granting 
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daose  itself,  the  thing  excepted  is  not  granted  ;  and,  therefbre,  there  is  no  exception  of  a 
thing  certain  ont  of  a  thing  certain  granted. 

An  exception  of  all  squares  and  lots  conveyed,  or  sold,  or  agreed  to  he  conveyed,  prior  to  a 
day  named,  by  three  persons,  or  either  of  them,  is  not  void  for  uncertainty. 

Though  the  bnrden  of  proof  is  in  many  cases  on  the  party  who  has  peculiar  means  ot 
knowledge,  the  rule  is  not  universal,  and  the  circumstances  of  this  case  afford  an  excep- 
tion. 

In  Maryland,  a  deed  not  enrolled,  is  a  nullity ;  and  conveyances  by  an  insolvent  to  his 
assignee  are  not  an  exception  to  the  general  rule. 

The  case  is  stated  in  the  opinion  of  the  court 
Coxe  and  Jones,  {ot  the  plaintiff. 
Swcmn  and  Key,  contr^ 

•Story,  J.,  delivered  the  opinion  of  the  court  [  •SOS  | 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of 
Columbia.     The  original  action  was  an  ejectment,  brought  in  May, 
1818,  by   the   plaintiff  in  error,  against  the   defendant  in 
•  error,  for  a  certain  lot  of  ground,  number  17,  square  76,  in  [  *  309  ] 
the  city  of  Washington,  and  was  founded  upon  demises. 
Upon  the  trial,  (which  was  at  December  term,  1829,)  a  verdict  was 
found  for  the  defendant,  upon  which  he  had  judgment.     Two  bills 
of  exceptions  were  taken  at  the  trial,  on  behalf  of  the  plaintiff,  and 
the  questions  for  the  consideration  of  this  court  grew  out  of  the 
matter  of  those  exceptions. 

The  first  bill  of  exceptions  states  that,  at  the  trial,  a  title  to  the 
premises  in  controversy  was  deduced  from  the  State  of  Maryland,  by 
mesne  conveyances  to  James  Greenleaf,  the  lessor  of  the  plaintiff, 
in  September,  1794.  Whereupon  the  defendant,  to  show  a  title  out 
of  the  plaintiff,  gave  in  evidence  to  the  jury  a  deed  from  Ghreenleaf  to 
Robert  Morris  and  John  Nicholson,  dated  the  13th  of  May,  1796,  the 
due  execution  of  which  was  admitted,  and  offered  no  other  evidence. 
Whereupon  the  plaintiff's  counsel  prayed  the  court  to  instruct  the 
jury  that  the  said  deed,  unaccompanied  by  any  other  evidence,  did 
not  show  such  an  outstanding  title  as  was  sufficient  to  bar  the  plain- 
tiff's recovery  in  the  suit ;  which  instruction  the  court  refused  to 
give;  to  which  refusal  the  plaintiff's  counsel  excepted.  And  the 
question  before  this  court  is,  whether  this  exception  is  well  founded. 

The  deed  of  Greenleaf  to  Morris  and  Nicholson  purports  to  grant 
to  them  in  fee  as  tenants  in  common,  '^  except  as  is  hereinafter 
excepted,  all  those  hereinafter  mentioned  and  described  lots,  squares, 
lands,  and  tenements,  situate  in  the  city  of  Washington,  in  the  Dis- 
trict of  Columbia,  wherein  the  said  James  Greenleaf,  and  the  said 
Robert  Morris  and  John  Nicholson  were  jointly  interested,  in  each 
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one  eqaal  tindivided  third  part,  on  the  day  of  the  date  of  the  above- 
named  articles  of  agreement/'  (the  10th  of  July,  1796,)  &c.,  &c. 
It  then  proceeds  to  q)ecify  three  sqaarea  and  lots  contracted  for  by 
Gh-eenleaf,  with  the  commissioners  of  the  city  of  Washington  ;  and 
three  thousand  lots  contracted  for  by  Ghreenleaf,  as  agent  of  Morris, 
wiih  the  same  commissioners ;  and  about  two  hundred  and  twenty 
lots,  contracted  for  by  Greenleei  with  Daniel  Carroll ;  and  about 
four  hundred  and  twenty-eight  and  a  half  lots  contracted  for  by 
Greenleaf  with  Notley  Young ;  and  then  proceeds,  "  and  also  all 
those  lots  situate  in  the  said  city  of  Washington,  supposed 
[  *  310  ]  to  be  about  two  hundred  and  thirty-nine  and  one  *  quarter 
in  number,  for  which  the  said  James  Greenleaf  conlsraeted 
with  Uriah  Forrest  and  Benjamin  Stoddert  by  an  agreement  in  writ- 
ing, bearing  date,  &c.,  (15th  of  July,  1794.)  The  lot  sued  for  was 
one  of  these  lots,  and  was  inchided  in  a  conveyance  made  by  Forrest 
and  Stoddert  to  Ghreenleaf,  on  the  24th  of  September,  1794  Several 
other  parcels  of  lots  are  then  specified,  and  then  comes  the  following 
exception  :  "  excepting,  nevertheless,  out  of  the  lots,  squares,  lands, 
and  tenements  above  mentioned,  all  that  square  marked  and  distin- 
guished in  the  plan  of  the  said  city  of  Washington,  by  the  number 
506,  and  that  other  square  lying  next  to  and  south  of  the  said  num- 
ber 506,  and  all  that  other  square  lying  next  to  and  sooth  of  the 
square  last  aforesaid,  the  said  square  containing,  &c.,  &c.,  which  it  is 
agreed,  &c,  shall  be  and  remain  the  sole  and  separate  property  of 
the  said  James  Ghreenleaf,  and  his  heirs  and  assigns.  And  excepting 
also  all  such  squares,  lots,  lands,  or  tenements  as  were  either  con- 
veyed or  sold,  or  agreed  to  be  conveyed,  either  by  all  or  either  of 
them,  the  said  James  Ghreenleaf,  Robert  Morris,  or  John  Nicholson, 
or  any  of  their  agents  or  attorneys,  to  any  person  or  persons  what* 
soever,  at  any  time  prior  to  the  said  10th  day  of  July,  A.  D.  1796. 

It  is  observable  that  the  granting  part  of  the  deed  b^ns  by 
excepting  from  its  operation  ail  the  lots,  squares,  lands,  and  tene- 
ments which  are  within  the  exceptions.  The  words  are,  "doth 
grant,  &c.,  except  as  is  hereinafter  excepted,  aB  those  hereinafter 
mentioned  and  described  lots,  squares,  lands,  and  tenements,"  &c* 
In  order,  therefore,  to  ascertain  what  is  granted,  we  must  first  ascer- 
tain what  is  included  in  the  exception ;  for  whatever'  is  within  the 
exception  is  excluded  from  the  grant ;  according  to  the  maxim  laid 
down  in  Co.  Litt  47  a,  si  quis  rem  dot  et  partem  retinet,  ilia  par^ 
quam  retinet  semper  cum  eo  est^  et  semper  faiL 

It  has  been  argued  that  the  second  clause  in  the  exception  ia 
utterly  void  for  uncertainty,  because  it  excepts  "  such  squares,  lots, 
Sec.,  as  were  either  conveyed  or  sold,  or  agreed  to  be  conveyed^*' 
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without  stating  to  whom  sold  or  conveyed,  or  agreed  to  be  conveyed, 
or  giving  any  other  description  which  would  reduce  them  to  certainty. 
And  it  has  been  intimated  that  it  is  also  void  for  repugnancy,  because 
it  is  an  exception  of  a  part  which  had  been  previously 
granted ;  and  Co.  Litt  ^47  a,  has  been  relied  on  in  support  [  *  311  ] 
of  this  objection ;  where  it  is  laid  down  that  an  exception 
o£  a  thing  certain  out  of  a  thing  particular  and  certain,  will  be  void ; 
as,  if  a  man  leases  twenty  acres,  excepting  one  acre,  the  exception  is 
void.  Com.  Dig.  Fait,  E.  7.  But  without  stopping  to  inquire  in 
what  sense,  and  to  what  extent  the  rule  thus  laid  down  is  law,  it  is 
sufficient  to  say  that  there  is  no  such  repugnancy  here ;  for  the  ex- 
ception is  not  out  of  the  thing  previously  granted,  but  is  incorpo- 
rated into  the  very  substance  of  the  granting  clause. 

As  to  the  other  exception,  we  do  not  think  it  is  void  for  uncertainty. 
Tt  refers  to  things  by  which  it  may  be  made  certain,  and  id  cerium 
est,  quod  cerium  reddi  poiesi.  No  one  will  doubt  that  the  exception 
of  squares  and  lots  actually  sold  and  conveyed,  would  be  sufficientiy 
certain;  for  they  may  be  made  certain  by  reference  to  the  deeds  of 
conveyance.  And  as  all  contracts  for  the  sale  and  conveyance  of 
lemds  must  be  in  writing,  there  seems  the  same  certainty  in  reference 
to  the'  lots  contracted  to  be  conveyed  by  the  parties  or  their  agents. 

It  has  been  suggested,  that  the  generality  of  the  exception  might 
open  a  door  to  frauds  and  impositions  upon  third  persons,  by  enabling 
the  parties  to  bring  forward  spurious  or  concealed  contracts  at  a  future 
time.  But  to  this  objection  it  is  a  sufficient  answer,  that  the  present 
is  not  a  case  of  a  bond  fide  purchaser  or  grantee,  whose  titie  may  be 
affected  by  any  such  fraud  or  concealment  The  defendant.  Birth,  is 
a  mere  stranger  to  the  titie,  and,  for  aught  that  appears,  is  a  mere 
intruder.  It  does  not  lie  in  his  mouth  to  contend  that  an  exception, 
solemnly  stipulated  for  by  the  parties,  shall  not  be  binding  between 
them.  They  were  content  to  take  the  conveyance  upon  these  terms. 
There  was  certainly  enough  in  the  exception  to  satisfy  them ;  and  it 
would  be  a  fraud  in  the  grantees  to  attempt  to  ftvail  themselves  of 
the  general  and  loose  expressions  of  the  exception,  to  avoid  the  tides 
of  parties  claiming  titie  under  Ghreenleaf  by  prior  deeds  or  contracts  of 
lots  within  the  reservation.  Even  if  the  exception  were  void  at  law, 
a  court  of  equity  would  relieve  them  against  the  claims  of  Morris 
and  Nicholson,  set  up  to  their  prejudice.  It  is  not  improbable  that 
many  such  tities  in  this  city  are  now  held  under  the  faith  of  this 
exception;  and  a  declaration,  at  the  instance  of  a  mere 
•  intruder,  that  it  was  utterly  void,  might  work  the  most  [  *  312  1 
serious  mischiefiu  We  see  no  substantial  ground  to  sup- 
port it 
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Bujb  if  it  were  otherwise,  still,  the  other  exception  of  the  square 
number  506,  and  the  other  two  squGures  next  south  of  it,  are  suffi- 
ciently certain.  This  court  cannot  judicially  know  that  one  of  the 
squares  next  south  of  square  number  506  is  not  square  number  75 ; 
and  there  is  nothing  in  the  record  that  negatives  it,  for  the  defendant 
offered  no  evidence  except  the  naked  deed. 

But  it  is  said  that  if  the  exception  is  not  void,  still,  the  bumden  of 
proof  is  upon  the  plaintiff  to  establish  that  the  lot  in  controversy  is 
within  the  exception ;  because  it  is  peculiarly  within  the  pnvity  and 
knowledge  of  the  plaintiff's  lessor  what  lots  were  conveyed  and  Aold, 
and  contracted  to  be  conveyed,  and  the  defendant  has  no  means  of 
knowledge.  That  in  many  cases  the  burden  of  proof  is  on  the  party 
within  whose  peculiar  knowledge  and  means  of  information  the  fact 
lies,  is  admitted.  But  the  rule  is  feur  from  being  universal^  and  has 
many  qualifications  upon  its  application.  In  the  present  case,  the 
plaintiff  has  shown,  primdfacie^  a  good  titie  to  recover.  The  defend- 
ant sets  up  no  title  in  himself,  but  seeks  to  maintain  his  possession 
as  a  mere  intruder,  by  setting  up  a  titie  in  third  persons,  with  whom 
he  has  no  privity.  In  such  a  case,  it  is  incumbent  upon  the  party 
setting  up  the  defence,  to  establish  the  existence  of  such  an  outstand- 
ing titie  beyond  controversy.  It  is  not  sufficient  for  him  to' show 
that  there  may  possibly  be  such  a  titie.  If  he  leaves  it  in  doubt,  that 
is  enough  for  the  plaintiff.  He  has  a  right  to  stand  upon  his  primd 
facie  good  titie,  and  he  is  not  bound  to  furnish  any  evidence  to  assist 
the  defence.  It  is  not  incumbent  on  him,  negatively,  to  establish  the 
non-existence  of  such  an  outstanding  titie ;  it  is  the  duty  of  the 
defendant  to  laske  its  existence  certain. 

Besides,  this  is  the  case  of  an  outstanding  titie  set  up  under  a 
deed  executed  in  1796,  under  which,  in  respect  to  the  act  in  contro- 
versy, the  grantees  are  not  shown  either  to  have  had,  or  to  have 
claiined  any  possession  or  right  of  possession.  The  present  eject- 
ment was  brought  in  1818,  twenty-two  years  after  the  execution  of 
that  deed ;  and  the  trial  had  in  1829,  more  than  thirty-three 
[  *  313  ]  years  after  its  execution.  Under  such  *  circumstances,  a 
very  strong  presumption  certainly  arises  that  the  lot  was 
included  within  the  exception ;  for  it  would  be  difficult  in  any  other 
manner  to  account  for  such  total  absence  of  claim,  or  possession,  by 
the  grantees.  An  outstanding  titie  could  hardly  be  deemed  a  good 
subsisting  title  by  common  presumption,  under  such  circumstances; 
whereas,  if  the  lot  was  within  the  exception,  the  non-claim  would  be 
natural  and  fully  accounted  for.  We  are,  therefore,  of  opinion  that 
the  circuit  court  erred,  in  refusing  the  instruction  prayed  for  by  the 
plaintiff  in  the  first  bill  of  exceptions. 
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The  second  bill  of  exceptions,  after  stating  that  the  defendant 
admitted  that  the  legal  title  to  the  lot  in  question,  under  the  patent 
from  the  State  of  Maryland,  was  vested  in  the  plaintiff  by  the  patent, 
and  by  divers  mesne  conveyances,  on  the  30th  day  of  August,  1799, 
proceeds  to  state  that,  thereupon,  to  prove  a  title  out  of  James  Green- 
leaf,  the  defendant  offered  in  evidence  to  the  jury,  the  proceedings  in 
the  case  of  James  Ghreenleaf,  an  insolvent,  before  the  chancellor  of 
Maryland,  and  the  act  of  Maryland  of  1798,  c  64,  to  the  admission 
of  which  proceedings  the  plaintiff  objected ;  but  the  court  overruled 
the  objection  and  admitt^  the  evidence;  and  thereupon,  on  the 
prayer  of  the  defendant,  the  court  instructed  the  jury,  that  the  said 
act  of  1798,  and  the  proceedings  of  insolvency,  did  show  a  legal  title 
out  of  the  plaintiff,  and  did  preclude  a  recovery  in  this  suit,  on  the 
first  count  in  the  plaintiff's  declaration ;  that  is  to  say,  upon  the  de- 
mise of  Ghreenleaf. 

The  plaintiff's  counsel  thereupon  gave  in  evidence  the  proceedings 
in  the  case  of  the  insolvency  of  Greenleaf,  in  the  commonwealth  of 
Pennsylvania,  and  the  conveyances  therein  mentioned,  not  recordjed 
in  the  State  of  Maryland ;  and  prayed  the  court  to  instruct  the  jury 
that,  under  the  operation  of  the  said  proceedings  in  Maryland  and 
Pennsylvania,  the  legal  title  to  the  premises  in  the  declaration,  not- 
withstanding said  conveyances,  was  not  devested  firom  Greenleaf,  by 
anything  by  the  defendant  so  shown;  which  instruction  the  court 
refused  to  give,  to  which  refusal,  and  instruction,  and  admission  of 
evidence,  the  plaintiff  excepted. 

By  the  laws  of  Maryland,  (with  certain  exceptions  not  necessary 
to  be  mentioned,)  no  conveyance  is  sufficient  to  pass  any  estate 
of  inheritance  or  freehold  in  lands,  or  any  estate  above 
•seven  years,  except  the  deed  or  conveyance  be  in  writing,  [  *  314  ] 
and  acknowledged  in  the  general  court,  or  before  a  judge 
thereof,  or  in  the  county  court,  or  before  two  justices  of  the  county 
where  the  lands  lie,  &c.,  &c,  and  be  enrolled  in  the  records  of  the 
county,  or  of  the  general  court,  within  six  months  after  the  date 
thereof;  see  act  of  1715,  c.  47 ;  act  of  1767,  c.  14 ;  act  of  1783,  c.  9 : 
act  of  1794,  c  57 ;  act  of  1798,  c  103.  Neither  the  deed  of  assign^  . 
ment  of  Greenleaf  to  the  trustee  under  the  Maryland  insolvency,  nor 
the  deed  of  assignment  of  Greenleaf  to  the  trustees,  under  the  Penn- 
sylvania insolvency,  have  ever  been  enrolled  in  the  general  court,  or 
in  the  county  where  the  land  in  controversy  lies.  Unless,  then,  some 
exception  can  be  found  which  exempts  these  assignments  from  the 
general  law,  the  omission  to  enrol  them  renders  them,  in  a  legal 
sense,  mere  nullities,  and  incapable  of  passing  any  title  to  the  land 
in  controversy.     There  is  no  pretence  of  any  exception  in  relation  to 
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the  assignment  under  the  Pennsylvania  proceeding ;  and,  therefore, 
that  did  not  devest  the  title  of  Greenleaf.  But  in  regard  to  the  Mary- 
land proceedings,  it  is  said  that  there  is,  under  the  act  of  1798,  c  64, 
respecting  insolvents,  a  constructive  exception.  That  act  provides, 
section  5th,  that  upon  the  petitioning  debtor's  (and  Greenleaf  was  in 
that  predicament)  executing  and  acknowledging  a  deed  to  the  trustee 
to  be  appointed,  as  the  act  requires,  conveying  all  his  property,  real, 
personal,  and  mixed^  &c,  and  the  trustee's  certifying  the  same,  it 
shall  be  lawful  for  the  chancellor  to  order  that  the  said  debtor  shall 
be  discharged  from  all  debts,  &c.  Greenleaf  was  accordingly  dis- 
charged, having  in  this  respect  complied  with  the  terms  of  the  act. 
The  15th  section  of  the  act  provides  "  that  all  proceedings  under  this 
act  shall  be  recorded  by  the  register,  who  shall  be  entitled,  to  the 
.  same  fees  as  are  fixed  by  law  for  services  in  other  cases,  &c.,  &c." 
Now  the  argument  is,  that  this  clause  operates,  pro  icmto,  a  repeal  of 
the  general  laws,  in  relation  to  the  enrolment  of  conveyances,  so  far 
as  respects  assignments  by  debtors  under  the  act.  But  we  think  this 
is  not  the  fair  construction  of  the  act.  There  is  nothing  in  the  act 
which  requires  the  assignment  to  be  recorded ;  nor  does  it  necessarily 
conbtitute  a  part  of  the  proceedings  before  the  chancellor.  On  the 
contrary,  the  5th  section  contemplates,  that  it  shall  be  executed  and 
acknowledged  by  the  debtor  in  the  usual  manner,  and  the 
[  •  315  ]  trustee  is  to  certify  the  *  same  to  the  chancellor.  If  the 
deed  is  to  be  acknowledged  in  the  usual  manner,  then  it  is 
to  be  enrolled  in  the  usual  manner,  for  no  provision  is  made  for  its 
enrolment  elsewhere ;  and  the  only  judicial  notice  which  the  chan- 
cellor has  of  it,  as  connected  with  the  proceedings  before  him,  is  by 
the  certificate  of  the  trustee.  Nor  is  there  any  policy  disclosed  on 
the  face  of  the  act  of  1798,  which  could  justify  the  court  in  presum- 
ing that  the  legislature  intended,  in  respect  to  deeds  of  insolvent 
debtors,  that  the  ordinary  securities  of  enrolment  should  be  dispensed 
with.  We  think,  then,  that  there  was  error  in  the  circuit  court  in 
admitting  the  proceedings  under  the  Maryland  insolvency ;  and  also 
in  instructing  the  jury  that  these  proceedings  showed  a  legal  title  out 
of  the  plaintiff,  and  precluded  a  recovery  in  the  suit. 

For  the  same  reasons,  there  was  error  in  the  refusal  of  the  circuit 
court  to  instruct  the  jury  according  to  the  prayer  of  the  plaintiff's 
counsel ;  that  under  the  operation  of  the  said  proceedings  in  Pennsyl- 
vania and  in  Maryland,  the  legal  title  to  the  premises  was  not  devestcjd 
from  Greenleaf  by  any  thing  shown  by  the  defendant. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  the 
cause  is  to  be  remanded  to  the  circuit  court,  with  directions  to  award 
B,  venire  facias  de  novo. 
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Marshall,  C.  J.,  disdented  from  so  much  of  the  foregoing  opinion 
as  requires  the  defraidant  to  show  that  the  lot  in  the  declaration  men- 
tioned,  is  not  within  that  part  of  the  exception  contained  in  the  deed 
from  Ghreenleaf  to  Morris  and  Nicholson,  which  excepts  therefrom 
"  all  such  squares,  lots,  lands,  or  tenements  as  were  either  conveyed, 
or  sold,  or  agreed  to  be  conveyed,  either  by  all  or  either  of  them,  the 
said  James  Greenleaf,  Robert  Morris,  and  John  Nicholson,  or  any  of 
their  agents  or  attorneys,  to  any  person  or  persons  whatever,  at  anj 
time  prior  to  the  said  10th  day  of  July,  1795 ;"  because  he  understood 
it  to  impose  on  the  defendant  the  necessity  of  proving  a  negative ; 
and  because  the  fact  on  which  the  exception  depends,  is  within  the 
knowledge  of  the  plaintiff  and  not  of  the  defendant 

9  P.  392;  10  H.311. 


Thomas  Leland  and  others  v.  David  Wilkinson* 

6  P.  317. 

Prirate  laws  of  a  State,  and  proceedings  by  its  legidlatare  in  respect  to  the  sale  of  estates 
of  deceased  persons,  must  be  proved  as  facts,  and  not  by  certhlcates  of  the  secretary  of 
state,  certifying  generally  to  the  fact  that  sach  laws  exist,  and  sach  proceedings  hare 
been  had,  without  giving  transcripts  thereof. 

Cbrtipicatb  of  division  of  opinion  of  the  judges  of  the  circuit  court 
for  the  district  of  Rhode  Island. 

Whipple  offered  to  read  a  certificate  of  the  secretary  of  state  of 
Rhode  Island,  to  the  effect  that  it  had  been  usual  for  the  legisla- 
ture of  Rhode  Island  to  take  cognizance  of  certain  matters  as  to  the 
estates  of  persons  deceased,  and  to  pass  acts  and  resolves  thereon,  and 
also,  that  certain  private  laws  had  been  passed ;  but  transcripts  of 
these  proceedings  were  not  given, 

Webster  objected,  after  the  individual  judges  had  expressed,  briefly 
some  opinions  thereon. 

•  Marshall,  C.  J.,  said,  the  evidence  objected  to  is  under-  [  •321  ] 
stood  to  be  offered  to  prove  that  certain  proceedings  have 
•been  had  at  different  times  in  the  legislature  of  Rhode  [  ^322  ] 
Island,  on  private  petitions  of  a  similar  nature  with  that  be- 
fore the  court;  and  that  there  have  been  certain  usages  and  proceed- 
ings in  the  legislature  of  Rhode  Island,  in  regard  to  the  administra- 
tion and  sale  of  the  estates  of  deceased  persons  for  their  debts,  which 
will  establish,  that  it  has  for  a  long  period,  by  usage,  and  rightfully. 
VOL.  X.  12 


Id4         SUPREME  COURT  OF  THE  UNITED  STATES. 

New  Jenej  v.  New  York.    6  P. 

exercised  the  authority  contended  for  by  the  defendant.  The  public 
laws  of  a  State  may,  without  question,  be  read  in  this  court ;  and  the 
exercise  of  any  authority  which  they  contain  may  be  deduced  liistor- 
ically  firom  them ;  but  private  laws  and  special  proceedings  of  the 
character  spoken  of  are  governed  by  a  different  rule.  They  are  mat- 
ters of  fact,  to  be  proved  as  such  io  the  ordinary  manner.  This  court 
cannot  go  into  an  inquiry  as  to  the  existence  of  such  facts  upon  a 
writ  of  error,  if  they  are  not  found  on  the  record.  The  evidence,  if 
not  objected  to,  might  have  been  heard ;  but  since  it  is  controverted,  ^ 
the  matter  of  fact  must  be  ascertained  in  the  cir-'uit  court 

Baldwin,  J.,  dissented. 

[Upon  this  decision,  the  parties  consented  to  remand  the  cause  to 
the  circuit  court  for  further  inquiry  into  the  facts.] 

20  H.  427;  16  W.  619. 


Thb  Stape  of  Nbw  Jersey  r.  The  People  of  the  State  of  New 

York. 

6  P.  323. 

An  order  that  a  partj  ^  appear  and  answer,"  before  a  day  certain,  is  complied  with  by  filing 

a  demarrer. 

Under  the  order,  heretofore  made  in  this  cause,  5  P.  291,  that 
the  State  of  New  York  have  leave  to  appear  and  answer  on  the 
second  day  of  this  term,  the  attorney-general  of  the  State  had  filed  a 
demurrer. 

FrelinghuyseHj  for  the  complainants,  moved  to  have  the  demurred 
taken  firom  the  files. 

Beardsley^  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
[  •  327  ]  •  The  court  have  had  the  return  made  in  this  case  under 
consideration.  It  considers  the  demurrer  filed  in  this  case 
by  the  attorney-general  of  New  York,  as  being  an  appearance  for  the 
State,  he  being  a  practitioner  in  this  court ;  and  therefore,  that  the 
demurrer  is  regularly  filed.  If  the  attorney-general  did  not  so  mean  it, 
it  is  not  a  paper  which  can  be  considered  as  in  the  cause,  or  be  placed 
on  the  files  of  the  court.  We  say  this  now,  that  the  attorney-general 
may  have  due  notice,  if  he  did  not  intend  to  enter  any  appearance  for 
the  State ;  it  being  otherwise  a  pap^»  not  to  be  received. 
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The  demarr^,  then,  being  admitted  as  containing  an  appearance 
by  the  State,  the  court  is  of  opinion  that  it  amounts  to  a  compliance 
with  tlie  order  at  the  last  term.  In  that  order,  the  word  "  answer," 
is  not  used  in  a  technical  sense,  as  an  answer  to  the  charges  in  the 
bill  under  oath ;  but  an  answer,  in  a  more  general  sense,  to  the  bilL 
A  demurrer  is  an  answer  in  law  to  the  bill,  though  not  in  a  techniccd 
sense  an  answer  according  to  the  common  language  of  practice. 

The  court,  therefore,  direct  the  demurrer  to  be  set  down  for  argu- 
ment, on  the  first  Monday  of  March,  of  this  term,  according  to  the 
motion  of  the  plaintiffs* 

12  P.  657. 


Danibl  Boardman  and  others.  Plaintiffs  in  Error,  v.  The  Lessees  ov 
I^ED  AND  Ford;  M'Call  and  others,  Defendants  in  Error. 

6  P.  328. 

Ancient  boundaries  and  landmariLS  may  be  proved  by  reputation. 

It  is  not  error  to  exclude  legal  evidence  of  an  isolated  fact  from  which  a  jury  would  not  oe 

warranted  in  drawing  any  inference  pertinent  to  the  issue. 
A  court  is  not  bound  to  give  an  instruction  concerning  a  hypothetical  state  of  facts,  as  to 

which  there  is  no' evidence  before  the  jury. 
A  patent  is  a  complete  appropriation  of  the  land  it  describes ;  and  at  law,  no  defect  in  the 

prelhmnary  steps  can  be  tried.    Stringer's  Lessee  v.  Toung,  3  Pet  320,  confirmed. 
The  entire  description  in  a  patent  must  be  reasonably  construed,  to  ascertain  the  identity  of 

the  land.    If  a  call  is  erroneous  and  repugnant,  and  enough  remains,  after  rejecting  it,  to 

identify  the  land,  the  patent  is  not  void. 

The  case  is  stated  in  the  opinion  of  the  court. 

Maxwell^  tot  the  plaintiffs. 

Doddridge^  contra. 

•  BiFLean,  J.,  deliyered  the  opinion  of  the  court  [  •340  ] 

An  action  of  ejectment  was  brought  by  M'Call  and  others 
against  Boardman  and  others,  in  the  district  court  of  the  United 
States  for  the  western  district  of  Virginia,  to  recover  eight  thousand 
acres  of  land.  On  the  trial,  certain  exceptions  were  taken  to  points 
adjudged  by  the  court  in  behalf  of  the  plaintifis,  and  against  the 
defendants ;  and  these  points  are  now  brought  before  this  court  by 
writ  of  error. 

The  first  exception  taken  by  the  plaintiffs  in  error,  is  found  in  the 
following  statement  in  the  bill  of  exceptions :  "  For  the  purpose  of 
showing  that  one  of  said  marii:ed  trees  was  not  a  comer  of  one  of  said 
tracts;  that  is  to  say,  was  not  the  corner  represented  on  the  said 
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draft  by  the  letter  A  as  a  corner  of  John  Young's  4,000  acres,  the 
defendants'  counsel  offered  to  introduce  a  witness  to  prove  that  on 
the  trial  of  a  former  action  of  ejectment,  brought  by  the  present  les- 
sors of  the  plaintiffs,  against  some  of  the  defendants  in  the  present 
action,  to  recover  the  land  now  in  controversy,  a  witness  examined 
on  that  trial,  who  is  since  dead,  swore  that  an  anciently  marked  cor- 
•  ner  tree  was  found  by  him  at  said  point  Al,  of  a  different 
[  •  341  ]  land  of  timber  from  that  called  for  in  Young's  patent ;  *  but 
the  evidence,  as  offered,  was  rejected  by  the  court  as  inad- 
missible." 

No  part  of  the  survey  of  Young  is  involved  in  the  present  contro- 
versy ;  and  with  several  other  surveys,  it  was  only  laid  down  by  the 
surveyor,  as  by  showing  certain  connections,  it  might  conduce  to 
identify  the  land  claimed  by  the  plaintiffs. 

As  the  testimony  of  the  witness  referred  to  was  not  given  between 
the  same  parties,  his  statement,  if  admissible,  could  only  be  received 
as  hearsay. 

That  boundaries  may  be  proved  by  hearsay  testimony,  is  a  rule 
well  settled ;  and  the  necessity  or  propriety  of  which  is  not  now  ques- 
tioned. Some  difference  of  opinion  may  exist  as  to  the  application 
of  this  rule,  but  th^re  can  be  none  as  to  its  legal  force. 

Landmarks  are  frequently  formed  of  perishable  materials,  which 
pass  away  with  the  generation  in  which  they  were  made.  By  the 
improvement  of  the  country,  and  from  other  causes,  they  are  often 
destroyed.  It  is  therefore  important,  in  many  cases,  that  hearsay  or 
reputation  should  be  received  to  establish  emcient  boundaries ;  but 
such  testimony  must  be  pertinent,  and  material  to  the  issue  between 
the  parties.  If  it  have  no  relation  to  the  subject,  or  if  it  refer  to  a 
fact  which  is  immaterial  to  the  point  of  inquiry,  it  ought  not  to  be 
admitted. 

In  the  present  case,  the  plauitifis  suppbsed  that,  by  exhibiting  the 
plat  of  Young's  survey  in  connection  with  others,  it  might  tend,  in 
some  degree,  to  identify  the  land  claimed  by  them  \  and  the  corner 
designated  on  the  plat  by  the  letter  A  is  one  of  the  corners  of  Young's 
survey.  The  official  return  of  the  surveyor,  in  which  the  corner  trees 
were  specified  and  the  lines  with  which  the  corner  is  connected  were 
laid  do'Am,  being  before  the  jury,  was  relied  on  by  the  plaintifis  to 
establish  this  €ks  the  COToer  called  £c^  in  Young's  survey. 

The  hearsay  testimony  was  offered,  not  to  contradict  any  fact 
stated  in  the  return  of  the  surveyor,  but  to  [nrove  that  on  a  certain 
occasion,  a  person  in  his  lifetime,  but  deceased  at  the  trial,  had  said 
that  he  found  an  ancientiy  marked  comer  tree,  at  the  point  A,  of  a 
diiierent  kind  of  timber  from  that  called  for  in  Youngs  patent.    This 
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individual  did  not  say  that  he  was  acqaainted  with  the  lines  clsumed 
as  Young's  survey,  nor  that  this  was  his  eorner. 

*  If  the  fact  as  to  this  tree  had  been  admitted,  what  effect  [  *  342  ] 
could  it  have  had  in  the  cause  ?  It  did  not  disprove  a  single 
fact  reUed  on  to  establish  the  comer.  How  near  this  tree  stood  to 
the  trees  found  by  the  surveyor,  does  not  appear.  It  may  have  been 
marked  as  pointing  to  the  corner,  as  is  often  done  by  surveyors ;  or 
it  may  have  been  a  comer  to  an  adjoining  or  conflicting  survey.  The 
existence  of  this  marked  tree  may  be  accounted  for  in  various  ways ; 
and  its  existence  is  in  no  respect,  so  far  as  appears  from  the  bill  of 
exceptions,  incompatible  with  the  facts  proved  by  the  plaintiffs.  How 
then  can  the  fact  be  considered  as  material.  It  sheds  no  light  on 
the  matter  in  controversy.  Disconnected  as  the  mere  fact  of  a  marked 
tree  not  called  for  in  Young's  patent  at  the  point  A  seems  to  have 
been  with  the  testimony  in  the  cause,  it  is  not  perceived  how  it 
could  have  tended  to  iufkience  the  verdict  of  the  jury.  From  the 
isolated  feust,  the  jury  could  have  drawn  no  inferences  against  the 
facts  proved  by  the  plaintiffs.  There  was,  therefore,  no  error  in  the 
rejection  of  the  evidence  offered. 

The  comt  instructed  the  jury  that  ^  the  grant  to  the  {^aintiffs,  which 
was  given  in  evidence,  was  a  complete  appropriation  of  ther  land, 
therein  described,  and  vested  in  the  patentee  the  titie ;  and  that  any 
defects  in  the  preliminary  steps  by  which  it  was  acquired  were  cured 
by  the  grant." 

There  can  be  no  doubt  of  the  correctness  of  this  instraction.  This 
court  have  repeatedly  decided,  that  at  law,  no  facts  behind  the  patent 
can  be  investigated.  A  court  of  law  has  concurrent  jurisdiction  ^^4th 
a  court  of  equity  in  matters  of  firaud  ;  but  the  defects  in  an  entry  or 
survey  cannot  be  taken  advantage  of  at  law.  The  patent  appropriates 
the  land,  and  gives  the  legal  titie  to  the  patentee.  The  district  court 
said  nothing  more  than  this ;  and  it  was  justified  in  giving  the  in- 
struction by  the  uniform  decisions  of  this  court. 

Tities  acquired  under  sales  for  taxes,  depend  upon  different  prin- 
ciples ;  and  these  are  the  tities  to  which  some  of  the  authorities  cited 
in  the  argument  refer.  Where  an  individual  daims  land  under  a 
tax  sale,  he  must  show  that  the  substantial  requisites  of  the  law  have 
been  observed ;  but  tiiis  is  never  necessary  when  the  claim  rests  on  a 
patent  from  the  commonwealth.  The  preliminary  steps 
may  be  investigated  in  chancery,  wbere  *  an  elder  equitable  [  *  343  ] 
right  is  asserted ;  but  this  cannot  be  done  at  law. 

At  the  request  of  the  plaintiffs,  the  court  also  instructed  the  jury 
**  that  a  grant  is  a  titie  from  its  date,  and  conclusive  against  all 
claimants  whose  rights  are  not  derived  under  a  previous  grant  to  that 

12* 
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of  the  lessors  of  the  plaintiffs;"  ^^and  that  it  does  not  affect  the 
validity  of  said  grant,  if  it  appears  that  the  entry,  on  which  the  survey 
upon  which  the  grant  purports  to  have  been  issued,  contained  other 
or  different  land  from  that  actually  surveyed."  This  instruction 
involves  the  same  principle  as  the  one  which  precedes  it.  If  the 
grant  appropriate  t^e  land,  it  is  only  necessary  for  the  person  who 
claims  under  it  to  identify  the  land  csJled  for. 

Whether  the  entry  was  made  in  legal  form,  or  the  survey  was 
executed  agreeably  to  the  calls  of  the  entry,  is  not  a  matter  which  can 
be  examined  at  law.  Had  the  defendants  relied  on  the  statute  of 
limitations,  this  instruction  would  have  been  erroneous ;  but  no  such 
defence  was  set  up  by  them. 

The  defendants'  counsel  requested  the  court  to  give  the  following 
instructions:  — 

1.  ^  The  name  of  the  county  being  mentioned  in  the  aforesaid 
patent,  as  that  in  which  the  land  thereby  granted  was  situated,  the 
plaintiffs  are  not  at  liberty  to  prove  by  parol  that  the  land  lies  in  a 
different  county." 

2.  ^  As  the  said  patent  states  the  land  granted  to  lie  in  the  county 
of  Monongalia,  the  patentees,  and  those  deriving  title  from  them,  can 
only  recover  land  in  that  county ;  and  cannot,  by  force  of  the  other 
terms  of  description  used  in  the  patent,  recover  land  in  the  county  of 
Harrison,  at  the  date  of  the  patent" 

3.  ^  It  appearing  from  said  plat  and  certificate  of  survey,  upon 
which  the  patent  is  founded,  that  the  survey  was  made  in  the  county 
of  Monongalia,  and  it  appearing  from  the  evidence  introduced  on  the 
part,  of  the  plaintiffs  to  identify  the  land,  that  it  did  lie,  at  the  time 
of  the  survey,  in  the  county  of  Harrison ;  the  patent  is  void,  because 
the  survey  was  made  without  authority." 

4.  ^'  If  various  marked  lines  are  found  corresponding  with 
[  *  344  ]  the  same  call  of  the  patent,  the  mere  coincidence  of  any  *one 
of  those  marked  lines  with  the  call  of  the  patent,  does  not 
establish  that  line,  as  a  line  called  for  in  the  patent." 

The  points  raised  by  these  instructions,  having  been  substantially 
decided  by  this  court  in  the  case  of  Stringer's  Lessee  t;.  Young,  3 
Peters,  320,  they  are  abandoned  by  the  counsel  for  the  plaintiffs  in 
error.  In  that  case,  these  questions  were  fully  investigated,  and  they 
need  not  be  again  examined. 

The  following  instructions  were  also  requested  of  the  court  by  the 
defendants'  counsel,  and  refused. 

5.  ^  K  there  are  no  calls  in  the  patent  justifying  the  location  of  the 
land  granted,  as  contended  for  by  the  plaintiffs,  they  csmnot  succeed 
in  establishing  their  claim,  by  relying  on  extrinsic  evidence." 
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This  instruction  was  refused,  and  this  court  think  rightfdUy.  It 
asked  the  coort  below  to  presume  against  the  facts  in  the  case,  and 
to  found  an  instruction  upon  the  presumption  thus  raised.  The 
calls  of  the  patent,  and  the  olScial  survey  and  report  of  the  surveyor 
were  before  the  jury.  By  these,  it  appears  that  corner  trees  were 
called  for,  and  the  land  was  stated  to  lie  near  a  large  branch  of  French 
Creek,  and  to  adjoin  lands  of  George  Jackson  on  the  south.  The 
course  and  distance  from  corner  to  comer  were  also  laid  down  on  the 
plat,  and  the  trees  called  for  as  corners.  Was  the  district  court,  then, 
bound,  in  opposition  to  these  facts,  to  instruct  the  jury,  hypotheti- 
cally,  that  '<  if  there  were  no  calls  in  the  said  patent,  justifying  the 
location  of  the  land  granted,"  &c  There  were  such  calls  in  the 
patent,  and  it  was  in  evidence  before  the  jury ;  any  instruction,  there- 
fore, hypothecated  on  the  absence  of  such  calls,  could  only  tend  to 
confuse  or  mislead  the  jury,  and  the  court  committed  no  error  in  re 
fusing  it. 

Where,  from  the  evidence,  the  existence  of  certain  facts  may  be 
doubtful,  either  from  want  of  certainty  in  the  proof,  or  by  reason  of 
conflicting  evidence,  a  court  may  be  called  to  give  instructions,  in 
reference  to  a  supposed  state  of  facts.  But  this  a  court  is  nevei 
bound  to  do,  where  the  facts  are  clear  and  uncontradicted. 

6.  ^  Proof  that  the  land  claimed  in  this  action  was  surveyed  for 
the  patentees,  by  evidence  contradicting  the  calls  of  the  patent,  does 
not  establish  the  right  of  the  patentees,  and  of  those  claiming  under 
them.'' 

*  This  instruction,  taken  as  an  abstract  proposition,  may  [  *  345  J 
be  true ;  and  yet  the  court  did  not  err  in  refusing  to  give  it. 
The  contradiction  supposed  was  in  the  admission  of  proof  that  the 
land  covered  by  the  patent  is  in  the  county  of  Harrison,  when  the 
patent  calls  for  it  to  lie  in  the  county  of  Monongalia. 

That  certain  calls  in  a  patent  may  be  explained  or  controlled  by 
other  calls  was  settied,  and  in  reference  to  this  very  point,  by  this 
court,  in  the  case  of  Stringer's  Lessee  v.  Young,  before  referred  to. 
K  the  point  had  not  been  so  adjudged,  it  would  be  too  clear,  on  gen- 
eral principles,  to  admit  of  serious  doubt. 

The  entire  description  in  the  patent  must  be  taken,  and  the  identity 
of  the  land  ascertained,  by  a  reasonable  construction  of  the  language 
used.  If  there  be  a  repugnant  call,  which  by  the  other  calls  in  the 
patent  clearly  appears  to  have  been  made  tiirough  mistake,  that  does 
not  make  void  tiie  patent.  But  if  the  land  granted  be  so  inaccurately 
described  as  to  render  its  identity  wholly  uncertain,  it  is  admitted 
that  the  grant  is  void.  This,  however,  was  not  the  case  of  the  patent 
under  consideration.     Its  calls  are  specific,  and,  taking  them  all  to- 
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gether,  no  doubt  can  exist  as  to  the  land  appropriated  by  it.  The 
call  for  the  county  ihay  be  explained,  either  by  showing  tiiat  it  was 
made  through  mistake,  or  that,  under  the  circumstances  which  existed 
at  the  time  of  the  survey,  it  was  not  inconsistent  with  the  other  calls 
of  the  patent. 

This  would  not  be  going  behind  the  patent  to  establish  it,  for  its 
calls  fully  identify  the  land  granted ;  but  to  explain  an  ambiguity  or 
doubt  which  arises  fix>m  a  certain  call  in  the  patent  This  principle 
applies,  under  some  circumstances,  to  the  construction  of  all  written 
instruments.  The  meaning  of  the  parties  must  be  ascertained  by  the 
tenor  of  the  writing,  and  not  by  looking  at  a  part  of  it ;  and  if  a 
latent  ambiguity  arise  from  the  language  used,  it  may  be  explained 
by  paroL 

7.  ^  An  entry  in  a  county  whidi  is  afterwards  divided,  does  not, 
after  the  division,  authorize  a  survey  in  the  Original  county,  if  the 
land  falls  in  the  new  county." 

If  this  instruction  laid  down  the  law  correctly,  yet  it  does  not  show 
that  the  plaintii&  below  had  no  legal  right  to  recover.  The  point 
raised  by  it  is  behind  the  patent;  and  that,  as  before  stated,  cannot 
be  investigated  in  an  action  of  ejectment.  To  entitle  the 
[  *  346  ]  *  pledntiffs  to  a  recovery  in  the  action  of  ejectment,  they  had 
nothing  to  do  but  to  identify  the  land  csdled  for  in  their 
patent.  This  being  done,  it  is  not  competent  for  the  defendants,  by 
way  of  invalidating  the  plaintifis'  legal  right,  to  show  irregularity  in 
the  entry  or  survey  on  which  the  patent  was  issued.'  In  the  case 
of  Stringer's  Lessee  v.  Young,  the  entry  and  survey  were  made  as 
stated  in  this  instruction,  and  yet  this  court  sustained  the  patent. 

The  court  below,  it  seems,  did  instruct  the  jury  that  '^  if  a  land 
warrant  be  entered  in  the  ojQSce  of  the  surveyor  of  a  particular  county, 
and,  before  the  same  be  surveyed,  the  territory  in  which  the  land 
located  lies  shall  be  erected  into  a  new  county,  and  the  survey  and 
grant  afterwards  effected  describe  the  lands  to  be  situated  in  the  for- 
mer county,  the  grant  is  not  void;  and  the  plaintifis  may  show  by. 
parol  evidence,  extrinsic  of  the  grant,  and  not  inconsistent  with  its 
other  descriptive  calls,  that  the  land  lies  within  the  new  county." 

This  instruction  is  sustained  substantially  in  the  principles  laid 
down  by  this  court,  in  the  case  above  cited.  There  are,  indeed,  very 
few  points  raised  in  this  cause,  which  were  not  decided  in  the  case 
of  Stringer's  Lessee  v.  Young.  The  questions  in  that  cause  arose 
under  Young's  patent,  whidi  was  issued  under  precisely  the  same 
circumstances  as  the  one  under  which  the  {daintifb  claim. 

But  if  this  point  had  not  been  settled  in  the  case  referred  .to,  all 
doubt  would  be  removed  by  a  reference  to  an  act  of  the  Virginia 
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legislature,  passed  in  1785,  entitled  an  <<  act  concerning  the  location 
of  certain  warrants  upon  waste  and  unappropriated  lands  in  the 
counties  of  Grreenbriar,  Harrison,  and  Monongalia." 

In  this  act  it  is  provided,  by  the  third  section,  "  that  all  surveys 
heretofore  made  in  either  of  the  aforesedd  counties,  by  virtue  of  the 
first  location,  shall  be  good  and  valid,  any  act  to  the  contrary  not- 
withstanding.'' 

In  the  bill  of  exceptions,  it  is  stated  that  evidence  was  relied  on  by 
the  defendants,  to  "  prove  that  the  various  marked  lines,  represented 
by  the  draft  and  report  of  the  surveyor,  and  claimed  by  the  plain- 
tiffs to  be  lines  of  the  land  in  controversy,  and  of  various  other  tracts 
designated  on  the  draft,  were  not  actually  run  or  marked 
as  lines  of  the  land  in  controversy,  and  *  of  the  other  tracts  [  *  347  J 
laid  down,  but  had  been  run  and  marked  by  Henry  Fink,  a 
deputy  surveyor  of  Monongalia,  who  then  resided  in  the  county  of 
Harrison,  with  the  view  of  laying  off  the  greater  part  of  the  country 
represented  on  the  plat  into  surveys  of  about  one  thousand  acres 
each ;  and  that  he  was  employed  and  paid  for  that  purpose  by  the 
persons  for  whom  the  said  plats  and  certificates  of  survey  were  after- 
wards made ;  that  after  the  said  lines  had  been  so  marked  and  seen, 
the  said  plats  and  certificates  were  made  out  by  protraction;  not  by 
the  said  Henry  Fink,  but  by  some  other  person  or  persons  not  author- 
ized by  law ;  that  said  plats  and  certificates  of  survey  were  never 
recorded  in  the  surveyor's  olSce  of  Monongalia  county,  nor  there 
filed ;  but  were  surreptitiously  returned  to  the  register's  office  and 
patents  obtained  thereon." 

It  does  not  appear  from  the  bill  of  exceptions  that  any  evidence 
was  offered  by  the  defendants  which  was  rejected  by  the  court,  to 
sustain  this  allegation  of  fraud.  Nor  does  it  appear  that  any  specific 
instructions  were  asked  of  the  court  on  any  evidence  before  the  jury, 
conducing  to  prove  the  facts  here  alleged.  The  statement  can  only 
be  understood  to  refer  to  the  course  of  argument  which  the  defend- 
ants' counsel  in  the  court  below  deemed  it  their  duty  to  pursue  before 
the  jury,  and  which  forms  no  part  of  the  case  now  before  the  court. 
Other  parts  of  the  bill  of  exceptions  contain  a  statement  of  various 
grounds  taken  in  the  defence  below,  but  as  no  instructions  to  the  jury 
were  requested  on  the  points  thus  made,  they  form  no  ground  for  a 
revision  of  the  proceedings  by  a  writ  of  error. 

On  a  careful  consideration  of  the  points  made  in  the  bill  of  excep- 
tions, this  court  are  of  opinion  that  there  is  no  error  in  the  judgment 
of  the  court  below,  and  that  the  judgment  must,  therefore,  be  affirmed^ 
with  costs. 

18  P.  486;  9  H.  421 ;  20  H.  264. 
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Hugh  Boylb,  Plaintiff  in  Error,  v.  Zacharib  and  Turner,  Defend- 
ants in  Error. 

6  p.  348. 

The  opinion  deUvered  bj  Mr.  Jnstioe  Johnson,  hi  Ogden  v.  Sanndert,  contains  the  fettled 

law  of  the  conrt 

Error  to  the  circait  coort  of  the  district  of  Maryland. 

In  answer  to  an  inquiry  by  Mr.  Wirtj 

Marshall,  C.  J.,  said :  The  judges  who  were  in  the  minority  of 
the  court  upon  the  general  question  as  to  the  constitutionality  of 
state  insolvent  laws,  concurred  in  the  opinion  of  Mr.  Justice  Johnson 
in  the  case  of  Ogden  v.  Saunders,  12  Wheat  213.  That  opinion  is 
therefore  to  be  deemed  the  opinion  of  the  other  judges  who  assented 
to  that  judgment  Whatever  principles  are  established  in  that  opinion 
are  to  be  considered  no  longer  open  for  controversyi  but  the  settled 
law  of  the  court 


Richard  M.  Scott,  Plaintiff  in  Error,  v.  Ezra  Lunt's  Administrator, 

Defendant  in  Error. 

6  P.  349. 

The  ad  damnum  in  the  writ  being  $1,000,  and  the  claim  in  the  declaration  $1,S41,  on  a  writ 
of  error  by  the  plaintiff  below,  the  ad  damnum  fixed  the  amount  in  dispute,  and  the  conrt 
cannot  take  notice  that  bj  data  in  the  declaration  a  computation  roaj  be  made  which 
would  show  less  than  $1,000  to  be  due. 

Error  to  the  curcuit  court  for  the  District  of  Columbia. 

The  action  was  covenant  for  a  yearly  rent  charge  of  $73,  from 
August  8,  1812,  to  August  8,  1824.  The  declaration  averred  the 
amount  due  to  be  $1,241,  and  the  ad  damnum  was  laid  at  $1,000. 
The  judgment  was  for  the  defendant 

JoneSf  moved  to  dismiss  the  writ  of  error  because  the  record  showed 
the  matter  in  dispute  to  be  less  than  $1,000. 

Swantij  contra. 

[  •  351  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

Upon  an  inspection  of  the  record,  it  appears  that  the 
plaintiff  claims  in  his  declaration  the  sum  of  $1,241  as  remaining 
due  to  him,  and  he  has  laid  the  ad  damnum  at  $1,000.  Under  such 
circumstances,  a  general  verdict  having  been  given  against  him,  the 
matter  in  dispute  is,  in  our  opinion,  the  sum  which  he  claims  in  the 
ad  damnum.     The  court  cannot  judicially  take  notice  that  by  compu- 
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tation  it  may  possibly  be  made  out  as  matter  of  inference  from  the 
declaration,  that  the  plaintiff's  claim,  in  reality,  must  be  less  than 
(1,000 ;  much  less  can  it  take  such  notice  in  a  case  where  the  plain- 
tiff might  be  allowed  interest  on  his  claim  by  the  jury,  so  as  to  swell 
hb  claim  beyond  $1,000.  The  motion  to  dismiss  for  want  of  juris- 
diction is  overruled. 

17  H.  19. 


The  United  States  v.  Thobias  S.  Beyburn. 

6  P.  352. 

On  trial  of  an  indictment  for  yioladng  the  act  of  April  20,  1818,  (3  Stat,  at  Large,  447,)  bj 
issning  a  commission  to  cruise  against  a  foreign  prince  at  peace  with  the  United  States, 
secondary  evidence  of  the  existence  and  contents  of  the  commission  is  admissible,  accord* 
ing  to  the  usual  rules  of  evidence. 

Evidence  having  been  given  that  the  commission  was  on  board  of  the  vessel  engaged  in  a 
cruise,  and  in  the  possession  of  J.  C.  her  commander,  —  against  whom  several  bench  war- 
rants having  been  issued,  returns  of  non  ett  were  made — Hetdy  that  secondary  evidence 
was  thus  rendered  competent. 

It  was  not  necessary  to  apply  to  the  foreign  government  for  a  copy  of  the  commission. 

The  case  is  stated  in  the  opinion  of  the  court 

Tanepj  (attorney-general,)  and  Williams^  (district  attorney  for 
Maryland,)  for  the  United  States. 

M^Mahon  and  Glenn^  contra. 

Thompson,  X,  delivered  the  opinion  of  the  court.  [  *  363  ] 

This  case  comes  up  from  the  circuit  court  for  the  district 
of  Maryland,  on  a  certificate  of  division  of  opinion,  touching  the  ad- 
mission of  testimony  offered  on  the  part  of  the  United  States  in 
support  of  the  prosecution. 

The  indictment  against  the  prisoner  contains  several  counts. 

The  first  charges  him  with  having,  on  the  1st  day  of  July,  1828, 
at  the  district  of  Maryland,  within  the  territory  and  jurisdiction  of 
the  United  States,  issued  a  commission  for  a  certain  vessel  called 
The  Jane,  otherwise  The  CJongresso,  to  the  intent  that  such  vessel 
might  be  employed  in  the  service  of  a  foreign  people,  that  is  to  say, 
in  the  service  of  the  United  Provinces  of  Rio  de  la  Plata,  to  cruise 
and  commit  hostilities  against  the  subjects  and  property  of  a  foreign 
prince,  that  is  to  say,  his  imperial  majesty  the  constitutional  emperor 
and  perpetual  defender  of  Brazil,  with  whom  the  United  States  were 
at  peace,  against  the  form  of  the  act  of  congress  in  such  case  made 
and  provided. 

.  The  second  count  charges  him  with  having  delivered  a  commission 
for  The  Jane  with  the  like  intent.  The  third  charges  him  with 
having  delivered  a  commission  to  one  John  Chase  for  The  Jane. 
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[  •  364  ]  for  the  like  purpose  and  with  the  like  intent  *  The  fourth 
charges  him  with  having  issued  a  commission  to  John  Chase 
for  The  Jane,  for  the  like  purpose  and  with  the  like  intent.  There 
are  some  other  counts,  laying  the  offence  in  different  ways,  which  are 
unimportant  for  the  present  question. 

In  support  of  the  prosecution,  it  was  proved  that  the  privateer 
referred  to  in  the  indictment  was  built  and  fitted  out  in  the  port  of 
Baltimore,  for  a  certain  John  Chase.  That  The  Jane  sailed  from  the 
port  of  Baltimore  for  the  West  Indies,  and  at  St  Eustatia  she  hoisted 
Buenos  Ayrean  colors,  changed  her  name  to  that  of  The  Congresso, 
and  performed  a  cruise  under  the  command  of  John  Chase,  exer- 
cising therein  acts  of  hostility  against  the  subjects  and  government 
of  Brazil. 

It  was  also  given  in  evidence  on  the  part  of  the  United  States, 
that  the  said  Chase  stood  indicted  in  that  court  for  a  misdemeanor 
for  accepting,  in  the  district  of  Maryland,  a  commission  to  cruise, 
and  with  cruising  with  the  said  privateer  against  the  subjects  and 
government  of  Brazil  That  a  bench  warrant  had  been  repeatedly 
issued  out  against  the  said  Chase,  but  that  he  could  not  be  found, 
and  the  process  was  always  returned  non  est  inventus.  Whereupon 
the  counsel  for  the  United  States  proceeded  to  inquire  of  a  compe- 
tent witness,  whether  he  saw  a  commission  on  board  the  said  priva- 
teer. But  the  traverser,  by  his  counsel,  objected  to  the  admissibility 
of  any  evidence  relative  to  the  character  or  contents  of  the  said 
commission,  because  the  commission  was  not  produced  by  the  United 
States,  or  obtained  from  any  witness,  nor  a  copy  procured  from  the 
public  archives  of  Buenos  Ayres,  nor  its  destruction  proved,  nor  any 
efforts  to  procure  it  shown  by  the  United  States. 

Upon  the  admissibility  of  the  said  evidence  the  judges  were  opposed 
in  opinion,  and  the  question  comes  here  for  decision. 

The  objections  to  the  admissibility  of-  the  evidence  have  been  sub- 
mitted to  the  court  under  the  following  heads  :  — 

1.  Because  the  evidence  so  offered  was  of  a  secondary  character. 

2.  Because  the  facts  proved  did  not  present  a  proper  case  for  the 
admission  of  secondary  evidence. 

3.  Because  the  evidence  offered  was  not  the  next  best  evidence  of 

which  the  nature  of  the  case  admitted. 
[  *  365  ]      *  It  is  undoubtedly  true  that  the  evidence  offered  was  of 

a  secondary  character.  The  primary  evidence  would  have 
been  the  commission  itself.  The  word  commission,  ex  vi  termini^ 
imports  a  written  authority ;  and  the  offence  under  this  part  of  the 
act  of  congress,^  (6  vol  Laws  U.  S.  321,  §  3,)  consists  in  issuing  or 
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delivering  a  commiesion  for  any  ship  or  vessel  with  intent  that  she 
may  be  employed,  &c. ;  and  there  is  no  doubt  it  must  be  shown  to 
have  been  a  commission  emanating  from  the  government  of  the 
United  Provinces  of  Rio  de  la  Plata,  as  alleged  in  the  indictment, 
and  it  must  at  least  purport  to  be  a  valid,  subsisting  commission,  and 
intended  as  the  authority  under  which  the  vessel  was  to  cruise.  But 
all  these  inquiries  relate  to  the  sufficiency  of  the  evidence  to  establish 
these  facts,  not  to  its  competency.  The  former  belongs  to  the  jury 
to  decide;  the  latter  to  the  court  Whether  it  could  have  been 
shown  that  the  commission  about  which  the  inquiry  was  made  was 
a  document  coming  with  the  indictment,  and  necessary  to  be  proved 
in  order  to  establish  the  o£fence,  does  not  come  within  the  question 
sent  up  to  this  court.  The  argument,  however,  against  the  admissi- 
bility of  the  evidence,  goes  the  length  of  contending  that  nothing 
short  of  the  commission  itself  will  furnish  the  necessary  evidence. 

We  think  the  objection  in  this  respect  not  well  founded ;  but  that 
the  case  falls  within  the  rule  that,  when  the  non-production  of  the 
written  instrument  is  satisfactorily  accounted  for,  secondary  evidence 
of  its  existence  and  contents  may  be  shown.  This  is  a  general 
rule  of  evidence  applicable  to  criminal  as  well  as  civil  suits.  And 
there  can  be  no  reason  why  it  should  not  apply  to  cases  like  the 
present  And  indeed,  a  contrary  rule  not  only  might,  but  probably 
would,  render  the  law  entirely  nugatory,  for  the  offender  would  only 
have  to  destroy  the  commission,  and  his  escape  firom  punishment 
would  be  certain. 

Under  this  head  of  the  objection,  it  has  been  argued,  that  the  com- 
mission should  have  been  set  out  or  recited  in  the  indictment,  or  the 
reason  for  the  omission  should  appear  on  the  face  of  the  indictment 
If  there  is  any  ground  whatever  for  this  objection,  (which  we  are  far 
firom  intimating,)  the  point  cannot  be  made  here  under  the  question 
sent  up  firom  the  circuit  court  If  well  founded,  it  must  be 
presented  in  some  *  other  form.  We  are  now  confined  to  [  *  366  ] 
the  question  on  which  the  opinions  of  the  judges  were  op- 
posed, and  the  sufficiency  of  the  indictment  forms  no  part  of  that 
question.  The  objection  went  to  the  admissibility  of  any  evidence 
relative  to  the  character  or  contents  of  the  commission ;  because  it 
was  not  produced,  or  its  non-production  sufficiently  accounted  for ; 
and  this  brings  us  to  the  second  head  of  inquiry,  namely,  whether  the 
acts  proved  presented  a  proper  case  for  the  admission  of  secondary 
evidence. 

The  facts  which  had  been  proved  were  that  the  privateer  was  built 
and  fitted  out  in  the  port  of  Baltimore,  for  John  Chase.     The  crew 
was  shipped  at  Baltimore,  by  Franklin  Chase,  the  brother  of  John 
VOL.  X.  13 
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Chase.  That  she  sailed  from  the  port  of  Baltimore  for  the  West 
Indies  under  the  name  of  The  Jane,  and  at  St  Eustatia  she  hoisted 
Buenos  Ayrean  colors,  and  changed  her  name  to  that  of  The  Con- 
gresso,  and  performed  a  cruise  under  the  conmiand  of  the  said  John 
Chase,  exercising  therein  acts  of  hostility  against  the  subjects  and 
government  of  BraziL  That  Chase  stood  indicted  in  the  same  court 
for  a  misdemeanor  for  accepting  a  commission,  and  cruising  with 
the  said  privateer  against  the  government  and  subjects  of  Brazil ; 
and  that  a  bench  warrant  had  been  repeatedly  issued  against  him, 
but  he  could  not  be  found. 

This  evidence  established  very  clearly  that  this  vessel  was  fitted 
out  and  cruising  in  violation  of  the  law  of  the  United  States,  and 
that  she  was  under  the  command  of  John  Chase.  It  is  reasonable, 
therefore,  to  presume  that  the  commission  on  board  the  privateer  was 
the  authority  under  which  Chase  acted.  He  was  the  person  most 
interested  in  retaining  the  possession  of  the  commission ;  and  the 
law  will  presume  it  to  be  in  his  custody  when  there  is  no  proof  to 
the  contrary ;  and  to  him,  therefore,  application  should  be  made  for 
it  The  law  points  to  him  as  the  depository  of  this  document,  and 
search  for  it  in  any  other  place  would  not  amount  to  that  due  dili- 
gence to  procure  the  primary  evidence  which  would  be  necessary  in 
order  to  let  in  the  secondary  evidence. 

But  if  all  reasonable  diligence  has  been  used  to  find  it  at  the  place 
where  the  law  presumes  it  to  be,  no  more  can  be  required  for  the 
purpose  of  letting  in  the  secondary  evidence. 

Has  that  been  done  ?  The  person  whom  the  law  charges 
[  •  367  ]  with  *the  custody  of  the  paper,  stands  indicted  for  an  of- 
fence against  the  same  law ;  process  has  been  repeatedly 
issued  against  him  to  have  him  apprehended,  without  effect  This 
was  all  the  effort  to  find  him  that  could  reasonably  be  required.  A 
subpoena  to  compel  his  attendance  as  a  witness  would  have  availed 
nothing,  and  the  law  does  not  require  the  performance  of  an  act  per- 
fectly nugatory.  But  suppose  Chase  had  been  within  the  reach  of  a 
subpoena,  and  had  actuaJly  attended  the  court,  he  could  not  have 
been  compelled  to  produce  the  commission,  and  thereby  furnish  evi- 
dence against  himselt  All  the  means,  therefore,  that  could  have 
been  used  to  produce  the  commission  itself  were  exhausted. 

But  it  has,  in  the  third  place  been  argued,  that  admitting  enough 
had  been  shown  to  lay  the  foundation  for  the  admission  of  secondary 
evidence,  that  which  was  offered  was  not  the  best  evidence  of  which 
the  nature  of  the  case  admitted. 

The  rule  of  evidence  does  not  require  the  strongest  possible  evi- 
dence of  the  matter  in  dispute,  but  only  that  no  evidence  shall  be 
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given  which,  from  the  nature  of  the  transaction,  supposes  there  is 
better  evidence  of  the  fact  attainable  by  the  party.  It  is  said  in  the 
books,  that  the  ground  of  the  rule  is  a  suspicion  of  fraud,  and  if 
there  is  better  evidence  of  the  fact  which  is  withheld,  a  presumption 
arises  that  the  party  has  some  secret  or  sinister  motive  in  not  pro- 
ducing it.  Rules  of  evidence  are  adopted  for  practical  purposes  in 
the  administration  of  justice ;  and  must  be  so  applied  as  to  promote 
the  ends  for  which  they  are  designed.  It  has  been  said  that,  accord- 
ing to  this  rule,  recourse  should  have  been  had  to  the  records  of  the 
Buenos  Ayrean  government  for  a  copy  of  the  commission.  If  it 
should  be  admitted  that  a  record  is  there  to  be  found  of  this  instru- 
ment, and  that  on  application  a  copy  of  it  might  have  been  procured, 
it  would  be  carrying  the  rule  to  pretty  extravagant  lengths  to  require 
the  application  to  be  made.  But  there  is  nothing  in  this  case  show- 
ing that  any  such  record  exists.  Nor  can  this  court  presume,  as 
matter  of  law,  that  a  record  of  such  commission  as  filled  up  would 
be  found  there.  And,  indeed,  from  the  nature  of  the  transaction,  the 
contrary  is  the  reasonable  presumption.  It  is  not  unlikely  that  the 
Buenos  Ayrean  government  may  have  some  record  of  tiie  namer 
of  persons  to  whom  commissions  had  been  issued.  But 
*  the  course  of  the  transaction  almost  necessarily  implies,  [  *  368  ] 
that  the  commissions  issued  here  were  sent  out  in  blank,  as 
to  the  names  of  persons  and  vessels,  and  the  mere  formal  parts  of 
the  commissions  would  have  furnished  no  evidence  whatever.  So 
that  there  is  no  reasonable  ground  to  conclude  that  a  record  of  this 
commission  existed,  from  which  a  copy  might  have  been  made.  But 
if  that  should  be  admitted,  it  does  not  bring  the  case  within  the  rule. 
The  evidence  must  be  attainable,  or  within  the  power  of  the  party 
who  is  called  upon  to  produce  it ;  and  from  the  nature  of  this  ^ns- 
action,  there  is  no  reason  to  conclude  that  such  was  the  case  here ; 
but  the  contarary  is  fairly  to  be  inferred.  It  must  have  been  a  volun- 
tary act  on  the  part  of  the  foreign  government  to  have  permitted  a 
copy  to  be  taken;  and  it  is  unreasonable  to  suppose  that  such  per- 
mission would  have  been  given.  It  would  have  been  voluntarily 
furnishing  evidence  against  its  own  agents,  employed  to  violate  om 
laws ;  and  no  comity  of  nations  could  have  required  this. 

We  are  accordingly  of  opinion  that  the  evidence  offered  was  ad 
'roissible,  and  direct  it  to  be  so  certified  to  the  circuit  court. 
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Construction  of  certain  acts  of  assembly  of  Virginia  concerning  lands  northwest  of  the 
Ohio  River,  namelj;  the  act  of  1783,  ceding  the  lands  to  the  United  States;  another  act 
of  1783,  for  surreyingand  apportionmg  the  lands  granted  to  the  Illinois  regiment,  and  an 
act  of  1790,  in  amendment  thereof;  an  act  of  1790,  for  sarrejing  and  locating  lands  granted 
to  George  Rogers  Clark  and  o^ers. 

A  tenant  is  estopped  to  deny  his  1andlord*s  title,  but  if  the  plaintiff  fai  ejectment  himself  deny 
the  validity  or  operation  of  his  contract,  he  cannot  nse  it  to  create  a  tenancy,  and  thos 
estop  the  defendant. 

The  case  is  stated  in  the  opinion  of  the  court 

Chxe  and  Bibb,  for  the  plaintiff  in  error. 

Howk,  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  is  a  writ  of  ejectment  originally  brought  by  Joseph  Bartholo- 
mew and  others,  trustees  of  the  town  of  Clarksville,  in  the  circuit 
<50urt  for  the  county  of  Clark  in  the  State  of  Indiana,  and  removed 
on  the  petition  of  the  original  defendant  into  the  court  of  the  United 
States  for  that  district. 

The  parties  agreed  on  a  case  in  the  following  words :  — 
"  John  Doe  ex  dem.  Joseph  Bartholomew,  &c.     Trustees  of  the 
Town  of  Clarksville  v.  James  Hughes. 

"  The  lessors  of  the  plaintiff  derive  their  title  to  the  lands 
[  •370  ]  in  •the  declaration  mentioned,  from  the  State  of  Virginia, 
by  virtue  of  an  act  of  the  general  assembly  of  said  State  of 
Virginia,  passed  in  the  year  1783,  and  entitled  "  an  act  for  surveying 
and  apportioning  the  lands  granted  to  the  Illinois  regiment,  and 
establishing  a  town  within  the  said  grant ; "  and  also  of  another  act 
of  the  general  assembly  of  the  State  of  Virginia,  passed  in  the  year 
1790,  entitled  "  an  act  to  amend  an  act  entitled  an  act  for  surveying 
and  apportioning  the  lands  granted  to  the  Illinois  regiment,  and 
establishing  a  town  within  the  said  grant ; "  which  said  acts  are  in 
the  words  and  figures  following,  to  wit :  — 

**  An  act  for  the  locating  and  surveying  the  one  hundred  and  fifty 
thousand  acres  of  land  granted  by  a  resolution  of  assembly,  to  Col. 
QeoTge  Rogers  Clark,  and  the  officers  and  soldiers  who  assisted  in 
the  reduction  of  the  British  post  in  the  Illinois.  Be  it  enacted  by 
the  general  assembly,  that  William  Fleming,  John  Edwards,  John 
Campbell,  Walker  Daniel,  gentlemen,  and  Gteorge  Rogers  Clark, 
John  Montgomery,  Abraham  Chaplain,  John  Bailey,  Robert  Todd, 
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and  William  Clark,  officers  in  the  Slinob  regiment,  shall  be  and  they 
are  hereby  constituted  a  board  of  commissioners,  and  that  they,  or  a 
major  part  of  them,  shall  settle  and  determine  the  claims  to  land 
under  the  said  resolution.  That  the  respective  claimants  shall  give 
in  their  claims  to  the  said  commissioners,  on  or  before  the  1st  day 
of  April,  1784,  and  if  approved  and  allowed,  shall  pay  down  to  the 
commissioners,  one  dollar  for  every  hundred  acres  of  land,  such  claim 
to  enable  them  to  survey  and  apportion  the  said  lands.  The  said 
commissioners  shall  appoint  a  principal  surveyor,  who  shall  have 
power  to  appoint  his  deputies,  to  be  approved  by  the  said  commis- 
sioners, and  to  contract  with  him  for  his  fees.  That  from  and  after 
the  1st  day  of  April,  1784,  the  said  commissioners,  or  a  major  part 
of  them,  shall  proceed  with  the  surveyor,  to  lay  off  the  said  hundred 
and  fifty  thousand  acres  of  land  on  the  northwest  side  of  the  Ohio 
River,  the  length  of  which  shall  not  exceed  double  the  breadth ; 
and  after  laying  out  1,000  acres,  at  the  most  convenient  place 
therein  for  a  town,  shall  proceed  to  lay  out  and  survey  the  residue, 
and  divide  the  same  by  fair  and  equal  lots  among  the  claimants ; 
but  no  lot  or  survey  shall  exceed  500  acres.  That  the 
said  commissioners,  in  their  apportionments  *of  the  said  [  *  371  ] 
land,  shall  govern  then^selves  by  the  sdlowances  made 
by  law  to  the  officers  and  soldiers  in  the  continental  army.  That 
the  said  conunissioners  shall,  as  soon  as  may  be,  after  the  said 
149,000  acres  shall  be.  surveyed,  cause  a  plat  thereof^  certified 
on  oath,  to  be  returned  to  the  register's  office,  and  thereupon  a 
patent  shall  issue  to  the  said  commissioners,  or  the  survivors  of 
them,  who  shall  hold  the  same  in  trust  for  the  respective  claimants, 
and  they  or  a  major  part  of  them,  shall  thereafter,  upon  application, 
execute  good  and  sufficient  deeds  for  conveying  the  several  portions 
of  land  to  the  said  officers  and  soldiers. 

"  And  be  it  further  enacted,  that  a  plat  of  the  said  1,000  acres 
of  land  laid  off  for  a  town,  shall  be  returned  by  the  surveyor  to  the 
court  of  the  county  of  Jefferson,  to  be  by  the  clerk  thereof  recorded, 
and  thereupon  the  same  shall  be  emd  is  hereby  vested  in  William 
Fleming,  John  Edwards,  Walker  Daniel,  John  Campbell,  George 
Rogers  Clark,  John  Montgomery,  Abraham  Chaplain,  John  Bailey, 
Robert  Todd,  and  William  Clark,  gentiemen,  trustees,  to  be  by  them 
or  any  five  of  them  laid  off  into  lots  of  half  an  acre  each,  with  con- 
venient  sixeets  and  public  lots,  which  shall  be  and  the  same  is 
hereby  established  a  town,  by  the  name  of  Clarksville.  That  after 
the  said  land  shsdl  be  laid  off  into  lots  euid  streets,  the  said  trustees, 
or  any  five  of  them  shall  proceed  to  sell  the  same,  or  so  many  as  they 
shall  judge  expedient,  at  public  auction,  for  the  best  price  that  can 
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Constrnction  of  certain  acts  of  assembly  of  YirgiDia  conoerning  lands  northwest  of  the 
Ohio  River,  namely;  the  act  of  1783,  ceding  the  lands  to  the  United  States;  another  act 
of  1783,  for  surrey ing  and  apportion mg  the  lands  granted  to  the  Illinois  regiment,  and  an 
act  of  1790,  in  amendment  thereof;  an  act  of  1790,  for  smnreying  and  locating  lands  granted 
to  George  Rogers  Clark  and  o^ers. 

A  tenant  is  estopped  to  deny  his  Iandlord*s  title,  bnt  if  the  plaintiff  in  ejectment  himself  deny 
the  yalidity  or  operation  of  his  contract,  he  cannot  nse  it  to  create  a  tenancy,  and  that 
estop  the  defendant. 

The  case  is  stated  in  the  opinion  of  the  court. 

Coxe  and  Bibb^  for  the  plaintiff  in  error. 

Howk^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  is  a  writ  of  ejectment  originally  brought  by  Joseph  Bartholo- 
mew and  others,  trustees  of  the  town  of  Clarksville,  in  the  circuit 
45ourt  for  the  county  of  Clark  in  the  State  of  Indiana,  and  removed 
on  the  petition  of  the  original  defendant  into  the  court  of  the  United 
States  for  that  district. 

The  parties  agreed  on  a  case  in  the  following  words :  — 
"  John  Doe  ex  dem.  Joseph  Bartholomew,  &c.     Trustees  of  the 
Town  of  Clarksville  v.  James  Hughes. 

"  The  lessors  of  the  plaintiff  derive  their  title  to  the  lands 
[  •  370  ]  in  •  the  declaration  mentioned,  from  the  State  of  Virginia, 
by  virtue  of  an  act  of  the  general  assembly  of  said  State  of 
Virginia,  passed  in  the  year  1783,  and  entitled  "  an  act  for  surveying 
and  apportioning  the  lands  granted  to  the  Illinois  regiment,  and 
establishing  a  town  within  the  said  grant ; "  and  also  of  another  act 
of  the  general  assembly  of  the  State  of  Virginia,  passed  in  the  year 
1790,  entitled  "  an  act  to  amend  an  act  entitled  an  act  for  surveying 
and  apportioning  the  lands  granted  to  the  Illinois  regiment,  and 
establishing  a  town  within  the  said  grant ; "  which  said  acts  are  in 
the  words  and  figures  following,  to  wit :  — 

"  An  act  for  the  locating  and  surveying  the  one  hundred  and  fifty 
thousand  acres  of  land  granted  by  a  resolution  of  assembly,  to  Col. 
George  Rogers  Clark,  and  the  officers  and  soldiers  who  assisted  in 
the  reduction  of  the  British  post  in  the  Illinois.  Be  it  enacted  by 
the  general  assembly,  that  William  Fleming,  John  Edwards,  John 
Campbell,  Walker  Daniel,  gentlemen,  and  Gteorge  Rogers  Clark, 
John  Montgomery,  Abraham  Chaplain,  John  Bailey,  Robert  Todd, 
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and  William  Clark,  officers  in  the  Illinois  regiment,  shall  be  and  they 
are  hereby  constitated  a  board  of  commissioners,  and  that  they,  or  a 
major  part  of  them,  shsdl  settle  and  determine  the  claims  to  land 
under  the  said  resolution.  That  the  respective  claimants  shall  give 
in  their  claims  to  the  s€dd  commissioners,  on  or  before  the  1st  day 
of  April,  1784,  and  if  approved  and  allowed,  shall  pay  down  to  the 
commissioners,  one  dollar  for  every  hundred  acres  of  land,  such  claim 
to  enable  them  to  survey  and  apportion  the  said  lands.  The  said 
commissioners  shall  appoint  a  principal  surveyor,  who  shall  have 
power  to  appoint  his  deputies,  to  be  approved  by  the  said  commis- 
sioners, and  to  contract  with  him  for  his  fees.  That  from  and  after 
the  1st  day  of  April,  1784,  the  said  commissioners,  or  a  major  part 
of  them,  shall  proceed  with  the  surveyor,  to  lay  oflf  the  said  hundred 
and  fifty  thousand  acres  of  land  on  the  northwest  side  of  the  Ohio 
River,  the  length  of  which  shall  not  exceed  double  the  breadth ; 
and  after  laying  out  1,000  acres,  at  the  most  convenient  place 
therein  for  a  town,  shall  proceed  to  lay  out  and  survey  the  residue, 
and  divide  the  same  by  fair  and  equal  lots  among  the  claimants ; 
but  no  lot  or  survey  shall  exceed  500  acres.  That  the 
said  commissioners,  in  their  apportionments  *of  the  said  [  *  371  ] 
land,  shsdl  govern  then^selves  by  the  sdlowances  made 
by  law  to  the  officers  and  soldiers  in  the  continental  army.  That 
the  said  commissioners  shall,  as  soon  as  may  be,  after  the  said 
149,000  acres  shall  be  surveyed,  cause  a  plat  thereof,  certified 
on  oath,  to  be  returned  to  the  register's  office,  and  thereupon  a 
patent  shall  issue  to  the  said  commissioners,  or  the  survivors  of 
them,  who  shsdl  hold  the  same  in  trust  for  the  respective  claimants, 
and  they  or  a  major  part  of  them,  shall  thereafter,  upon  application, 
execute  good  and  sufficient  deeds  for  conveying  the  several  portions 
of  land  to  the  said  officers  and  soldiers. 

"  And  be  it  further  enacted,  that  a  plat  of  the  said  1,000  acres 
of  land  laid  ofi*  for  a  town,  shall  be  returned  by  the  surveyor  to  the 
court  of  the  county  of  Jefierson,  to  be  by  the  clerk  thereof  recorded, 
and  thereupon  the  same  shall  be  and  is  hereby  vested  in  William 
Fleming,  John  Edwards,  Walker  Daniel,  John  Campbell,  George 
Rogers  Clark,  John  Montgomery,  Abraham  Chaplain,  John  Bailey, 
Robert  Todd,  and  William  Clark,  gentlemen,  trustees,  to  be  by  them 
or  any  five  of  them  laid  off  into  lots  of  half  an  acre  each,  with  con- 
venient streets  and  public  lots,  which  shall  be  and  the  same  is 
hereby  established  a  town,  by  the  name  of  Clarksville.  That  after 
the  said  land  shsdl  be  laid  off  into  lots  euid  streets,  the  said  trustees, 
or  any  five  of  them  shall  proceed  to  sell  the  same,  or  so  many  as  they 
tthall  judge  expedient,  at  pubUc  auction,  for  the  best  price  that  can 

13  • 
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be  had,  the  time  and  place  of  sale  being  previously  advertised  two 
months,  at  the  court-houses  of  the  adjacent  counties,  the  purchasers, 
respectively,  to  hold  their  said  lots  subject  to  the  condition  of  build- 
ing on  each  a  dwelling-house  twenty  feet  by  eighteen,  at  least  with 
a  brick  or  stone  chimney,  to  be  finished  within  three  years  firom  the 
day  of  sale ;  and  the  said  trustees  or  any  five  of  them  are  hereby 
empowered  to  convey  the  said  lots  to  the  purchasers  thereof,  in  fee- 
simple,  subject  to  the  condition  aforesaid,  and  the  money  arising 
from  such  sale,  shall  be  applied  by  the  said  trustees  in  such  manner 
as  they  shall  judge  most  beneficial  for  the  inhabitants  of  said  town. 
That  the  said  trustees  or  the  major  part  of  them  shall  have  power, 
fi'om  time  to  time,  to  settle  and  determine  all  disputes  concerning 
the  bounds  of  said  lots,  and  to  settle  such  rules  and  orders 
[  •  372  ]  for  the  regular  building  thereon,  *  as  to  them  shall  seem 
best  and  most  convenient;  and  in  case  of  death,  removal 
out  of  the  county,  or  other  legal  disability  of  any  of  the  said  trustees, 
the  remaining  trustees  shall  supply  such  vacancies  by  electing  others, 
firom  time  to  time,  who  shall  be  vested  with  the  same  powers  as 
those  particularly  nominated  in  this  act  The  purchasers  of  the  said 
lots,  so  soon  as  they  shall  have  saved  the  same  according  to  their 
respective  deeds  of  conveyance,  shall  have*  and  enjoy  all  the  rights, 
privileges,  and  immunities,  which  the  freeholders  and  inhabitants  of 
other  towns,  in  this  State,  not  incorporated,  hold  and  enjoy.  If  the 
purchaser  of  any  lot  shall  fail  to  build  thereon  within  the  time  before 
limited,  the  said  trustees,  or  a  major  part  of  them,  may  thereupon 
enter  into  such  lot,  and  may  either  sell  the  same  again,  and  apply 
the  money  towards  repairing  the  streets  or  in  any  other  way  for  the 
benefit  of  the  said  town,  or  appropriate  such  lot  to  the  public  use  of 
the  inhabitants  of  the  said  town." 

"  An  act  to  amend  an  act,  entitled  *  an  act  for  surveying  and 
apportioning  the  lands  granted  to  the  Illinois  regiment,  and  estab- 
lishing a  town  within  the  said  grant,'  passed  the  10th  of  December, 
1790.  Be  it  enacted  by  the  general  assembly,  that  so  much  of  the 
act  entitled  '  an  act  for  surveying  and  apportioning  the  lands  granted 
to  the  Illinois  regiment,  and  establishing  a  town  within  the  said 
grant'  as  requires  that  1,000  acres  of  land  for  a  town  shall  be 
laid  off  into  half-acre  lots,  and  each  to  be  improved  by  building, 
subject  to  the  condition  of  building  on  each  a  dwelling-house  twenty 
feet  by  eighteen  at  least,  with  a  brick  chimney,  to  be  finished  within 
three  years  fi'om  the  day  of  sale,  is  hereby  repealed. 

"  The  trustees  of  the  said  town  are  hereby  directed  to  convey  to 
those  who  have  already  purchased  a  lot  or  lots  in  said  town,  titles  in 
fee-simple,  although  the  said  lots  may  not  have  been  improved  agree- 
ably to  the  requisitions  of  the  said  recited  act 
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«*  And  be  it  farther  enacted,  that  the  said  trastees  or  any  five  of 
them  are  authorized  and  required  to  sell  at  public  auction  the  residue 
of  the  said  1,000  acres  of  land,  for  the  best  price  that  can  be 
bad  for  the  same,  at  twelve  months'  credit,  in  lots  not  exceeding 
twenty  acres,  nor  less  than  half  an  acre,  taking  firom  the  purchasers 
bonds,  with  approved  security,  for  the  payment  thereof,  and 
when  received,  to  be  applied  to  the  •  benefit  of  the  said  f  *  373  ] 
town;  notice  of  the  time  and  place  of  such  sale  being 
previously  advertised  two  months  successively  in  the  Kentucky 
Gktzette. 

**  And  be  it  further  enacted,  that  the  said  trustees  shall  convey  to 
the  sedd  purchasers,  titles  in  fee ;  and  that  the  said  lots  shall  not  be 
liable  to  forfeiture  on  account  of  any  failure  in  improving  the  same, 
but  that  the  titles  thereof  shall  be  absolute  and  unconditional,  any 
thing  in  the  said  recited  act  to  the  contrary  notwithstanding." 

In  pursuance  of  the  act  first  above  recited,  the  board  of  commis- 
sioners thereby  constituted,  appointed  WiUiam  Clark  principal  sur- 
veyor, and  proceeded  to  lay  off  the  150,000  acres  of  land,  and  laid  off 
for  a  town  the  said  1,000  acres  of  land,  a  plat  of  which  was,  by  the 
said  surveyor,  returned  to  the  court  of  the  county  of  Jefferson,  to  be 
by.  the  derk  thereof  recorded,  which  survey  and  return  is  in  the  words 
and  figures  following,  to  wit,  and  of  which  survey  the  annexed  map 
is  substantially  a  copy,  upon  which  the  land  in  controversy  is  cor- 
rectly represented  between  the  letters  X  and  Y,  and  between  two 
dotted  lines  upon  the  margin  of  the  river.^ 

"  Surveyed  1,000  acres  of  land  on  the  northwest  side  of  the  Ohio 
Biver,  for  the  town  of  ClarksviUe,  agreeably  to  an  act  of  the  assem* 
bly,  entitled  *  An  act  for  the  surveying  and  apportioning  the  lands 
granted  to  liie  SUnois  regiment,  and  establishing  a  town  within  the 
S€dd  grant'  Beginning  on  the  bank  of  the  Ohio  River,  at  a  small 
white  thorn,  white  oak,  and  hickory,  a  little  below  the  mouth  of  Sil- 
ver Creek ;  running  thence  north,  crossing  Silver  Creek  twice,  170 
poles,  to  a  sweet  gum,  beech,  and  sugar-tree ;  thence  east,  crossing 
said  creek  again,  326  poles,  to  three  beeches ;  thence  south  40°  east, 
86  poles,  to  a  beech  and  sugar-tree ;  thence  176  poles,  to  a  large  sweet 
gum,  sugar-tree,  and  dogwood,  on  the  bank  of  Mill  Creek ;  tbence 
south,  crossing  said  creek,  180  poles,  to  a  sugar  and  two  ash  trees ; 
thence  east  158  poles,  to  three  beeches ;  thence  south,  cross- 
ing Pond  Creek,  280  poles,  to  *  the  Ohio,  at  two  white  [  *  374  ] 
ashes  and  two  hickory  trees ;  thence  down  the  Ohio  River, 
with  its  meanders,  to  the  beginning.     W.  Clark,  P.  Surveyor." 

The  said  trustees,  named  in  the  above-recited  act,  entered  upon 

*  The  plat  is  omitted. 
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the  said  1,000  acres  of  Isuid,  and  had  the  same  laid  off  into  streets 
and  lots,  and  sold  a  part  of  the  same ;  and  as  vacancies  occurred  by 
death,  removal  out  of  the  county,  or  otherwise,  the  remaining  trus- 
tees supplied  such  vacancies  by  electing  others  from  time  to  time ;  so 
that,  on  the  first  day  of  July,  1827,  the  said  lessors  of  the  said  plain- 
tiff, to  wit,  Joseph  Bartholomew,  John  Prather,  Willis  W.  Goodwin, 
Andrew  Fite,  John  Weathers,  William  D.  Beach,  Charles  Fuller,  Or- 
lando Raymond,  Isaac  Howk,  and  Peter  Bottorff,  were  the  trustees  of 
ClarksviUe,  by  being  duly  elected  from  time  to  time,  under  the  pro- 
visions of  the  above-recited  act 

At  a  meeting  of  the  board  of  trustees  of  the  town  of  Clarksville, 
on  the  18th  of  March,  1803,  the  following  resolution  was  adopted  by 
the  board,  and  entered  on  the  book  of  their  proceedings,  to  wit :  ^  the 
trustees,  taking  into  consideration  the  great  advantage  that  would 
result  to  the  trustees  of  the  town  of  Clarksville  and  the  pubUc  in 
general,  by  opening  a  canal  round  the  falls  of  the  Ohio,  on  the  appli- 
cation of  Gteorge  Rogers  Clark,  it  is  resolved  by  the  board,  that 
the  rights,  privileges,  and  advantages  of  the  ground  between  the 
front  lots  on  the  Ohio,  and  the  Ohio  from  the  upper  line  of  the  town 
of  Clarksville,  adjoining  Isaac  Bowman's  lot.  No.  1,  in  the  Illinois 
grant,  to  the  mouth  of  Mill  Creek,  be  exclusively  granted  to  William 
Clark,  his  heirs  and  assigns,  to  be  appropriated  to  the  use  of  opening 
a  canal  through  any  part  of  said  slip  of  land,  on  which  to  erect  mills, 
wharfs,  storehouses,  or  any  kind  of  waterworks  that  may  be  of 
public  utility,  or  for  the  erection  of  gates,  locks,  &c.,  for  the  passage 
of  boats,  vessels,  &c,  reserving,  however,  between  the  south  and  east- 
wardly  line  of  said  front  lots  and  the  canal,  the  distance  of  30  feet ; 
for  which  privilege  the  said  William  Clark,  his  heirs  and  assigns, 
are  to  pay  the  trustees  or  their  successors  one  per  cent  on  the  produc- 
tion of  all  waterworks  that  may  be  erected  on  said  canal,  and  five 
per  cent,  on  the  toll  of  all  kind  of  craft  that  may  pass  through  the 
said  canal.  Provided,  however,  that  the  said  William 
[•375]  Clark,  his  heirs  and  assigns,  do  complete  the  said  *  canal 
for  the  erection  of  waterworks,  within  seven  years  from  this 
day. 

At  a  meeting  of  the  trustees  of  the  town  of  Clarksville,  on  the 
5th  day  of  December,  1807,  the  following  order  and  resolution  was 
adopted  by  said  trustees,  and  also  entered  on  their  book  of  proceed- 
ings, to  wit:  "a  memorial  from  William  Clark,  praying  that  the 
trustees  will  prolong  the  time  for  his  complying  with  the  conditions 
of  a  grant  made  to  him  by  a  former  board  of  trustees,  on  the  18tb 
•day  of  March,  1803,  of  a  slip  of  ground  from  the  upper  part  of  the 
town  to  the  mouth  of  Mill  Run,  was  read.     On  motion,  it  was  re« 
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Bolyed,  that  a  farther  time  of  three  years  be  allowed  for  complying 
with  the  condition  of  said  grant,  on  condition  that  the  said  William 
Clark,  his  heirs,  &c.,  shall  relinquish,  under  the  former  grant,  the  dis- 
tance of  30  feet  reserved  for  a  street  between  the  front  lots  and  any 
canal  that  may  be  opened,  making  a  space  of  60  feet  the  whole  dis- 
tance between  such  canal  and  said  front  lots,  and  that  the  former 
grant  shall  not  extend  frirther  than  to  the  lower  basin,  and  that  the 
said  William  Clark,  his  heirs,  &c.,  shall  bind  himself,  his  heirs,  &c., 
to  build  and  keep  up  good  and  sufficient  bridges  across  said  canal  at 
the  intersection  of  every  cross  street,  and  to  erect,  within  the  period 
mentioned,  to  wit,  by  the  18th  of  March,  1813,  a  mill  or  mills,  to  be 
of  public  utility,  or  open  a  canal  agreeably  to  the  conditions  of  the 
former  grant,  aUd  to  reserve  to  the  trustees  the  stone  in  the  river  not 
necessary  for  the  uses  of  effecting  and  continuing  the  improvements 
therein  contemplated* 

On  the  21st  of  November,  1810,  an  act  of  the  general  assembly 
of  the  territory  of  Indiana  was  passed  in  the  words  and  figures  fol- 
lowing, to  wit :  "  An  act  for  the  relief  of  Daniel  Fetter,  James 
Hughes,  and  Solomon  Fuller. 

**  Whereas,  it  has  been  represented  to  the  general  assembly  of  this 
territory,  by  sundry  petitions  and  other  documents,  that  by  the  act  of 
the  State  of  Virginia  incorporating  the  town  of  Clarksville  in  this 
territory,  the  trustees  thereof  were  authorized  to  dispose  of  the  land 
upon  which  said  town  was  laid  off,  in  half-acre  lots,  at  public  auc- 
tion or  otherwise,  as  they  might  think  proper ;  and  whereas  the  said 
trustees,  by  their  orders  and  resolutions,  did  dispose  of  a  certain  part 
of  said  town  to  Greneral  William  Clark,  in  fee  conditional, 
who  transferred  the  *  same  to  the  aforesaid  Fetter,  Hughes,  [  *  376  ] 
and  Fuller ;  and  whereas  it  seems  to  have  been  the  intention 
of  the  legislature  of  Virginia  to  subject  the  lots  and  land  whereon 
the  said  town  of  Clarksville  was  laid  off,  to  the  control  and  disposi- 
tion of  the  trustees  of  the  said  town,  who,  for  the  benefit  of  the  pro- 
prietors therein,  and  for  the  interest  of  the  public  at  large,  did  dispose, 
en  niasse^  in  the  manner  aforesaid,  of  a  number  of  lots ;  and  it  ap- 
pearing by  the  memorial  of  the  said  Fetter,  Hughes,  and  Fuller,  that 
the  intention  is  to  erect,  for  the  public  utility  and  convenience,  mills 
and  other  waterworks  on  the  said  ground* 

**  Sect.  L  Therefore,  be  it  enacted  by  the  legislative  council  and 
Aouse  of  representatives,  and  it  is  hereby  enacted  by  the  authority  of 
the  same,  tiiat  the  said  Dcmiel  Fetter,  James  Hughes,  and  Solomon 
Fuller,  their  heirs  and  assigns,  be  and  they  are  hereby  considered, 
and  shall  be  taken,  deemed,  and  holden,  as  the  legal  and  equitable 
proprietors  of  the  lots  and  land  contained  in  the  orders  and  resolu* 
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tions  of  the  said  board  of  trustees,  and  the  deed  of  transfer  thereof 
from  the  said  William  Clark,  subject,  nevertheless,  to  the  terms  and 
conditions  upon  which  the  same  ^v^as  granted  by  the  said  board 
of  trustees  to  the  said  William  Clark."  Passed  November  21, 
1810. 

The  said  William  Clark,  prior  to  the  passage  of  the  act  last  above 
recited,  had  transferred  his  interest  in  and  to  the  said  slips  of  land, 
mentioned  in  said  resolutions  of  the  said  trustees  of  Clarksville,  to 
the  said  Fetter,  Hughes,  and  Fuller,  and  some  of  the  persons  com- 
posing the  board  of  trustees  of  Clarksville  at  that  time,  individually 
signed  the  petition  of  said  Fetter,  Hughes,  and  Fuller,  to  the  said 
general  assembly,  for  the  passage  of  the  above-recited  act. 

Fetter,  Hughes,  and  Fuller  entered  upon  the  said  slip  of  land, 
under  the  aforesaid  orders  and  resolutions  of  said  trustees,  and  erect- 
ed thereon,  on  the  margin  of  the  Ohio  River,  a  saw-mill,  with  a  pair 
of  mill-stones  for  grinding,  in  the  fall  of  the  year  1810,  which  mill 
was  shortly  after  swept  away  by  the  floods.  That  in  the  year  1812, 
they  erected  and  put  into  operation  a  grist-mill,  of  public  utility,  on 
the  same  slip  of  land,  and  on  the  margin  of  the  Ohio  River,  which 
remains  unto  this  day ;  that,  to  furnish  a  head  of  water  for  said  mill, 
they  cut  through  a  ridge  of  rock  in  the  bed  of  said  river,  lying  be- 
tween a  channel  of  said  river  next  the  shore  and  an  outer 
[  •  377  ]  channel,  *  by  which  the  water  from  the  outer  channel  was 
brought  into  the  channel  next  the  shore ;  and  that  they  ex- 
pended in  making  said  improvements  from  $12,000  to  $20,000. 

At  a  meeting  of  the  board  of  trustees  of  the  town  of  Clarksville, 
on  the  17th  day  of  December,  1816,  the  following  resolution  was 
adopted,  and  entered  on  the  book  of  said  trustees,  to  wit :  "  On  mo- 
tion of  Willis  W.  Goodwin,  resolved,  that  the  derk  of  this  board  be 
dbected  to  call  on  Messrs.  Fetter  and  Hughes,  assignees  of  William 
Clark,  and  inform  them  that  it  is  the  request  of  this  board  that  they 
do  make  out  and  exhibit,  at  our  next  meeting,  an  accurate  statemeni 
of  all  the  productions  of  the  waterworks,  mills,  canals,  &c,  erected 
on  the  slip  of  ground  granted  them  by  the  trustees  of  Clarksville, 
since  their  commencement  to  the  present  date,  and  that  the  same  be 
supported  by  affidavit."  At  a  meeting  of  the  said  board  of  trustees 
on  August  18,  1817,  the  following  entry  and  order  were  made  by 
said  trustees,  on  the  book  of  their  proceedings,  to  wit :  '^  Messrs. 
Fettfir  and  Hughes  produced  to  this  board  a  statement  of  the  quan- 
tity of  flour  manufactured  at  their  mills,  on  the  slip  of  ground  granted 
to  them  by  the  trustees  of  the  town  of  Clarksville,  from  the  com- 
mencement to  the  1st  day  of  January,  1817,  showing  the  net  proceeds 
thereon,  by  which  it  appears  they  are  indebted  to  the  trusteeii  the 
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sum  of  $69.10^,  and  it  was  ordered  that  they  pay  the  same  to  the 
derk  of  this  board" 

"  Shortly  after  the  making  of  the  order  last  above  recited,  the  said 
Fetter  and  Hughes  paid  to  the  clerk  of  the  said  board  of  trustees  the 
sum  of  $69.10^,  in  pursuance  of  sedd  order.  The  said  Fuller  duly 
transferred  his  interest  in  said  slip  of  land  and  appurtenances  to  said 
Fetter  and  Hughes,  and  said  Fetter  transferred  his  interest  in  the 
same  to  said  Hughes,  defendant  herein,  who,  at  the  time  of  the  com- 
mencement of  this  suit,  was  in  possession  of  said  slip  of  land  and 
appurtenances.  The  said  slip  of  land  is  a  part  of  the  1,000  acres 
laid  oif  for  a  town,  as  above  stated,  and  delineated  on  the  map  afore- 
said, and  is  the  land  in  the  plaintiff's  declaration  mentioned ;  and  the 
said  trustees  of  the  town  of  Clarksville,  on  the  1st  day  of  September, 
1826,  duly  notified  the  said  defendant  to  quit  the  possession 
of  said  slip  of  'land  and  appurtenances,  on  or  before  the  [  •STS  J 
18th  day  of  March  then  next,  and  defendant  refused,  and 
still  refuses  to  quit  possession  thereof.  It  is  agreed  that  the  parties 
and  the  court  shall  not  be  precluded  by  this  statement  of  facts  from 
inferring  the  existence  of  such  other  facts  as  may  reasonably  and 
properly  be  deduced  from  those  stated." 

The  district  court  rendered  judgment  in  favor  of  the  plaintiffs  in 
the  ejectment,  and  that  judgment  is  now  before  this  comi;  on  a  writ 
of  error. 

Questions  both  new  and  intricate  have  arisen  in  this  cause,  and 
the  doubts  we  have  entertained  respecting  some  of  them  were  not 
easily  removed. 

The  plaintiffs  in  error  deny  that  the  act  of  1783,  from  which  the 
trustees  derive  their  title,  could  pass  any  legal  estate  to  them  in  the 
lands  which  are  the  subject  of  it. 

The  act  appoints  commissioners,  who  are  to  proceed  with  the  sur- 
veyor, from  and  after  the  Ist  day  of  April,  1784,  to  lay  off  the  said 
150,000  acres  of  land  on  the  northwest  side  of  the  Ohio  River;  and 
after  laying  out  1,000  acres  at  the  most  convenient  place  therein  for 
a  town,  shall  proceed  to  lay  out  and  survey  the  residue,  and  to  divide 
the  same  by  fair  and  equal  lots  among  the  claimants.  A  plot  of  the 
survey  of  the  149,000  acres  thus  to  be  divided,  is,  when  completed, 
to  be  returned  to  the  register's  office,  ^'  and  thereupon  a  patent  shall 
issue  to  the  said  commissioners,  or  the  survivor  or  survivors  of  them, 
who  shall  hold  the  same  in  trust  for  the  respective  claimants."  They 
are  directed  to  execute  deeds,  &c. 

This  act  empowers  the  commissioners  to  receive  the  claims  of  the 
several  officers  and  soldiers  of  the  Illinois  regiment,  and  to  cause  the 
survey  to  be  made ;  but  no  legal  estate  passes  to  them  until  the  pa^ 
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tent  shall  be  issued  on  the  survey.  The  date  of  the  patent  does  not 
appear,  but  the  survey  on  which  it  was  to  be  issued  could  not  be 
made  until  after  the  1st  of  April,  1784,  and  consequently  the  patent 
must  have  been  issued  on  a  subsequent  day. 

The  law  further  enacts  that  a  plat  of  the  said  1,000  acres,  directed 

to  be  laid  oflF  for  a  town,  shall  be  returned  by  the  surveyor  to  the 

court  of  the  county  of  Jefferson,  to  be  by  the  derk  thereof 

[  •STO  ]  recorded,  and  thereupon  the  same  shall  be  and  is  •hereby 

vested  in  William  Fleming,  &a,  trustees,  to  be  by  them,  oi 

any  five  of  them,  laid  off  into  lots,  &c. 

The  time  when  this  plat  was  returned  is  not  stated,  but  it  must 
have  been  after  the  1st  of  April,  1784, 

Previous  to  that  day,  in  December,  1783,  Virginia  passed  an  act 
ceding  the  territory  she  claimed  northwest  of  the  River  Ohio  to  the 
United  States,  and  the  deed  of  cession  was  executed  on  the  1st  of 
March,  1784.  This  deed  contains  the  following,  eimong  other  reser- 
vations :  '^  That  a  quantity  not  exceeding  150,000  acres  of  land, 
promised  by  this  State,  shall  be  allowed  and  granted  to  the  then 
Colonel,  now  General  Greorge  Rogers  Clark,  and  to  the  officers  and 
soldiers  of  his  regiment  who  marched  with  him  when  the  posts  of 
Kaskaskia  and  St.  Vincent  were  reduced,  and  to  the  officers  and  sol- 
diers that  have  been  since  incorporated  into  the  said  regiment,  to  be 
laid  off  in  one  tract,  the  length  of  which  not  to  exceed  double  the 
breadth,  in  such  place  on  the  northwest  side  of  the  Ohio  as  a  major- 
ity of  the  officers  shall  choose,  and  to  be  afterwards  divided  among 
the  said  officers  and  soldiers,  in  due  proportions,  according  to  the  laws 
of  Virginia." 

The  plaintiff  in  error  contends  that,  as  the  State  of  Virginia  had 
conveyed  all  her  territory  northwest  of  the  River  Ohio  to  the  United 
States,  before  any  legal  title  was  vested  in  the  commissioners  or 
trustees  appointed  by  the  act  of  1783,  the  title  at  law  was  vested  in  the 
United  States,  and  could  pass  only  from  them ;  that  the  reservation 
in  favor  of  Clark's  regiment  is  not  an  exception  of  so  much  land 
from  the  deed  of  cession,  but  a  stipulation  that  congress  shall  comply 
with  the  promise  made  by  Virginia  to  that  regiment;  consequently 
that  the  plainti£&  in  ejectment  had  no  legal  title. 

Had  the  court  been  required  to  expound  these  laws  immediately 
after  the  deed  of  cession  was  executed,  it  is  probable  that  the  con- 
struction made  by  the  plaintiff  in  error  would  have  been  adopted 
But  the  opposite  construction  has  prevailed,  and  all  the  titles  in  that 
reserve  depend  upon  it     It  is  too  late  to  controvert  it 

The  title  of  the  plaintifis  in  ejectment  has  been  contested  on  other 
ground,  which  is  more  tenable. 
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The  act  directs  the  plat  for  the  town  to  be  returned  to  the  office  of 
JefEsrson  to  be  recorded,  and  declares  that  "thereupon  the 
•  same  shall  be  and  is  hereby  vested  in  William  Fleming,  (  *  380  ] 
&c.,  trustees,  to  be  by  them  or  any  five  of  them  laid  off 
into  lots  of  half  an  acre  each,  with  convenient  streets  and  public  lots, 
which  shall  be  and  the  same  is  hereby  established  a  town,  by  the 
name  of  ClarksviUe."  The  act  proceeds  to  prescribe  the  duties  and 
the  powers  of  the  trustees.  They  are  to  sell  the  lots  in  the  manner 
and  on  the  conditions  required  by  the  law,  to  convey  them  to  the 
purchasers,  to  determine  all  disputes  concerning  their  bounds,  cmd  to 
settle  rules  and  orders  for  regular  building  thereon.  This  enumera- 
tion of  iduties  and  powers  is  concluded  with  the  following  provision : 
"  And  in  case  of  death,  removal  out  of  the  country,  or  other  legal 
disability  of  any  of  the  said  trustees,  the  remaining  trustees  shall 
supply  such  vacancies,  by  electing  others  from  time  to  time,  who 
shall  be  vested  with  iiie  same  powers  as  those  particularly  nominated 
by  this  acf  It  is  also  enacted  that  ^  if  the  purchaser  of  any  lot 
shall  fail  to  build  thereon  within  the  time  before  limited,  the  said 
trustees,  or  a  major  part  of  them,  may  thereupon  enter  into  such  lot, 
and  may  either  sell  the  same  again,"  "  or  appropriate  such,  lot  to  the 
public  use  of  the  inhabitants  of  the  said  town." 

The  legal  title  is  undoubtedly  vested  in  William  Fleming  and  the 
other  persons  who  are  named  as  trustees  of  the  town.  The  posses- 
sion of  this  legal  estate,  however,  would  not  have  enabled  them  to 
perform  the  various  acts  which  were  necessary  to  the  accomplish- 
ment of  the  object  of  the  legislature.  The  thousand  acres  intended 
as  a  town,  is  to  be  laid  out  by  these  persons  in  their  character  of  com- 
missioners ;  and  after  the  plat  thereof  shall  be  recorded,  it  is  vested 
in  them  by  name,  after  which  the  law  prescribes  their  duties  and 
powers.  These  are  expressly  enumerated.  They  do  not  grow  out 
of  the  estate,  but  are  conferred  by  the  words  of  the  act.  Had  the 
title  been  vested  in  other  persons,  the  same  powers  might  have  been 
conferred  on  and  exercised  by  the  trustees  of  the  town.  No  one  of 
their  powers  depends  on  their  possessing  the  legal  title.  They  might 
lay  off  the  town  in  lots  and  streets,  sell  and  convey  the  lots,  deter- 
mine their  boundaries,  and  settle  rules  and  orders  for  the  regular 
building  thereon,  although  the  mere  title  should  reside  in  others. 
The  legal  title  is  not  identified  with  these  powers,  or  con- 
nected with  them  by  the  words  of  *  the  law.  The  grantees  [  *  381  ] 
are  made  trustees,  but  they  receive  the  grant  as  individuals ; 
and  the  mere  legal  estate  must  descend  according  to  the  law  of  de« 
scents,  unless  otherwise  directed  by  the  particular  statute. 

No  one  of  the  persons  in  whom  the  land  is  vested  by  the  act,  ncnr 

VOL.  X.  14 
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any  person  claiming  title  under  any  one  of  them,  is  a  party  to  this 
ejectment  The  inquiry  then  is,  has  the  legal  title,  which  was  vested 
in  William  Fleming  and  others,  been  devested  by  the  act,  and  trans- 
ferred to  the  defendants  in  error  ?  This  must  be  determined  by  the 
act  itself.  The  words  are,  "  in  case  of  death,  &c.,  of  any  of  the 
trustees,  the  remaining  trustees  shall  supply  such  vacancies  by  elect- 
ing others,  firom  time  to  time,  who  shall  be  vested  (not  with  the  same 
estate,  but)  with  the  same  powers  as  those  particularly  nominated  in 
this  act."  K  the  estate  be  not  indispensable  to  the  existence  or  exer- 
cise of  the  powers,  and  we  think  it  is  not ;  if  the  powers  do  not 
grow  out  of  the  estate,  but  are  conferred  by  special  words  in  the  act, 
no  necessity  is  perceived  for  supplying  words  which  are  not  used  in 
the  act,  and  implying  a  transfer  of  the  estate  which  the  legislature 
has  not  made.  It  is  unquestionable  that  no  inconvenience  would 
result  from  such  a  construction ;  and  we  may  conjecture  that,  had  it 
occurred  to  the  legislature  that  the  transfer  of  the  estate  to  the  new 
trustees  might  be  useful,  it  would  have  been  directed ;  but  we  cannot 
do  that  which  the  law  has  not  done ;  we  cannot  take  a  trust  estate 
from  William  Fleming  and  others,  and  vest  it  in  their  successors  as 
trustees,  when  the  law  does  not  make  the  transfer. 

It  is  probable  that  the  legislature  contemplated  the  immediate 
execution  of  the  powers  conferred  by  the  act,  which  would  transfer 
the  legal  estate  to  the  purchasers.  They  do  not  appear  to  have  con- 
templated the  permanent  residence  of  the  legal  estate  in  the  body 
of  the  trustees,  for  the  purposes  of  the  act.  If  the  trustees  were  to 
do  any  thing  in  virtue  of  the  estate,  and  not  of  their  special  powers, 
we  might  expect  it  to  be  a  reentry  for  breach  of  the  condition  con- 
tained in  the  deeds  they  made.  Yet,  after  providing  for  their  contin- 
uance, even  this  power  is  expressly  given  to  them«  The  legislature 
appears  to  have  lost  sight  of  the  legal  estate,  and  to  have  relied 
entirely  on  the  powers  given  to  the  trustees  and  their  successors,  for 

the  accomplishment  of  their  object  The  powers  are  given 
[  •  382  ]  to  the  *  trustees  and  their  successors ;   the  estate  is  not 

given  to  their  successors.  We  do  not  think  the  grant  of 
the  powers  draws  after  it  the  estate.  If  any  use  is  to  be  made  of  the 
estate  which  cannot  be  effected  by  the  employment  of  the  powers, 
it  still  remains,  we  think,  in  the  original  grantees  or  their  heirs.  K 
any  part  of  the  one  hundred  and  forty-nine  thousand  acres  has  not 
been  conveyed,  the  title  to  such  part  remains  in  the  same  persons. 
The  inconvenience  of  resorting  to  the  holders  of  the  legal  title  is 
the  same  in  both  cases. 

The  court  has  not  come  to  this  conclusion  without  considerable 
doubt  and  difficulty ;  but,  pursuing  the  words  of  the  statute,  and 
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finding  in  them  no  transfer  of  the  estate,  we  must  consider  it  as  re- 
maining where  it  was  placed  by  the  legislature. 

The  trustees  contend  that  the  defendants  below  were  estopped 
from  denying  their  title,  by  the  agreement  of  the  18th  of  March, 
1803.  The  legal  effect  of  that  agreement,  they  say,  was  to  create  a 
tenancy  from  year  to  year,  and  consequently  to  establish  the  relation 
of  landlord  and  tenant  between  the  trustees  and  those  who  claim 
tinder  it. 

That  a  lessee  will  not  be  allowed  to  deny  the  title  of  his  lessor,  is 
admitted ;  but  it  is  not  admitted  that  a  contract  executed  for  the 
purpose  of  conveying  and  acquiring  an  estate  in  fee,  but  wanting 
those  legal  formalities  which  are  required  to  pass  the  title,  may  be 
converted  into  an  agreement  contemplated  by  neither  party ;  and  by 
this  conversion  estop  the  purchaser,  while  it  leaves  the  seller  free  to 
disregard  his  express  stipulations. 

The  resolutions  entered  into  by  the  board  of  trustees,  on  the  18th 
of  March,  1803,  constitute  a  contract  which  was  intended  by  all 
parties  to  invest  William  Clark  with  a  permanent  estate.  The  trus- 
tees resolve  "  that  the  rights,  privileges,  and  advantages  of  the 
ground  "  described  in  the  resolution,  "  be  exclusively  granted  to  WU- 
Uam  Clark,  his  heirs  and  assigns,  to  be  appropriated  to  the  use  of 
opening  a  canal  through  any  part  of  the  said  slip  of  land,  on  which 
to  erect  mills,  wharves,  storehouses,  or  any  kind  of  waterworks  that 
may  be  of  public  utility,  or  for  the  erection  of  gates,  locks,  &c.,  for 
the  passage  of  boats,  vessels,  &c."  For  this  privilege,  the  trustees 
reserved  "  one  per  cent,  on  the  production  of  all  waterworks  that  may 
be  erected  on  the  said  canal,  and  five  per  cent  on  the  toll  of  cdl  kind 
of  craft  that  may  pass  through  said  canaL"  To  this  *  grant 
was  annexed  this  provision :  "  Provided,  however,  that  the  [  *  383  ] 
said  William  Clark,  his  heirs  and  assigns,  do  complete  the 
said  canal  for  the  erection  of  waterworks  within  seven  years  froia 
this  day."     This  time  was  afterwards  extended  to  ten  years. 

The  assignees  of  William  Clark  took  possession  of  the  premises 
under  this  agreement,  and  sold  to  others,  who  have  expended  from 
one  to  two  thousand  dollars  on  the  work ;  and  have  erected  a  saw- 
mill, which  has  been  carried  away ;  and  a  grist-mill,  which  is  now 
in  operation,  and  of  great  public  utUity. 

It  is  impossible  to  doubt  the  intention  of  the  parties  to  this  con- 
tract. The  grant  for  which  the  trustees  stipulate  is  to  William  Clark, 
his  heirs  and  assigns.  A  tenancy  from  year  to  year,  is  directly  re- 
pugnant to  this  stipulation.  The  money  to  be  expended  on  the  great 
works  in  contemplation,  is  entirely  inconsistent  with  any  other  than 
a  pejrmanent  estate.      The  views  of  the  parties  are  entirely  defeated 
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the  contract  is  annulled,  by  treating  it  as  one  which  the  trustees 
might  determine  at  their  will,  or  at  the  end  of  any  year.  Had  the 
contract  been  clothed  with  legal  form,  by  the  execution  of  a  deed, 
such  deed  would  have  conveyed  an  estate  to  William  Clark,  his 
heirs  and  assigns.  The  reservation  of  the  percentage  on  the  build- 
ing and  canal,  as  the  consideration  of  the  grant,  instead  of  a  sum  in 
gross,  could  not  affect  the  permanence  of  the  estate.  The  trustees 
could  not  have  maintained  an  ejectment  after  the  execution  of  such 
deed,  unless  some  one  of  the  conditions  contcdned  in  it,  on  which  a 
right  to  reenter  was  reserved,  should  be  broken;  which  breach,  it 
would  be  incumbent  on  the  plaintiffs  in  ejectment  to  show.  Had 
these  resolutions  then  amounted  to  a  deed,  or  had  the  trustees  placed 
the  purchaser,  in  point  of  law,  ill  the  situation  in  which  both  parties 
intended  by  the  contract  to  place  him,  this  ejectment  could  not  have 
been  maintained,  on  any  other  principle  than  the  breach  of  some  con- 
dition in  the  deed  which  authorized  a  reentry. 

But  a  legal  title  has  not  been  made,  and  those  who  claim  under 
the  contract  cannot  defend  their  possession  by  it  in  this  action.  The 
trustees  themselves  deny  its  validity  for  this  purpose,  and  assert  a 
title  in  opposition  to  it  While  they  would  turn  the  pur- 
[  •  384  ]  chaser  out  of  possession,  because  this  contract  *  has  no  legal 
operation  in  this  action,  they  would  give  it  a  legal  obliga* 
tion  on  the  defendant  in  the  ejectment,  which  is  to  restrain  him 
from  making  a  defence  which  would  protect  his  equitable  rights  un- 
der it.  The  contract  binds  him,  but  leaves  them  at  perfect  liberty. 
The  moral  policy  of  the  law  cannot  permit  this.  It  is  forbidden  by 
the  clearest  principles  of  justice.  The  case  of  Blight's  Lessee  v. 
Rochester,  7  Wheat.  535,  asserts  this  doctrine  in  a  case  nearly  re- 
sembling this.  The  plaintiff  claimed  under  John  Dunlap,  whose  title 
was  not  valid ;  but  he  insisted  that  the  defendant  must  trace  his  title 
up  to  Dunlap,  and  therefore  could  not  contest  it.  The  court  said : 
^<K  he  claims  under  a  sale  from  Dunlap,  the  plaintiffs  themselves 
assert  a  title  against  this  contracts  Unless  they  show  that  it  was 
conditional,  and  that  the  condition  is  broken,  they  cannot,  in  the 
very  act  of  disregarding  it  themselves,  insist  that  it  binds  the  defend- 
ant, in  good  faith,  to  acknowledge  a  title  which  has  no  real  exist- 
ence." 

Upon  the  authority  of  this  case,  and  upon  the  sound  principles  of 
morality  and  justice  which  belong  to  the  law,  we  do  not  think  that 
the  plaintiffs,  while  asserting  a  title  against  their  contract,  can  be 
permitted  to  insist  that  the  same  contract  binds  the  defendant  to  ad- 
mit their  title. 

This  opinion  is  founded  on  the  idea  that  the  action  is  brought  to 
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obtain  possession  against  the  contract,  not  for  an  j  failure  to  perform 
its  conditions.  The  trustees  themselyes  do  not  place  their  right  to 
reenter  and  hold  the  premises  on  that  ground.  The  case  does  not 
state  a  reentry  for  conditions  broken ;  nor  does  it  show  expressly  that 
any  condition  has  been  broken.  If  it  be  admitted  that  William 
Clark  or  his  assignees  would,  in  this  case,  be  bound  to  acknowledge 
the  title  of  the  trustees,  provided  the  trustees,  on  their  part,  eicknow- 
ledge  the  obligation  of  their  resolutions  on  themselves^  it  becomes 
necessary  to  inquire  whether  the  conditions  contained  in  those  reso- 
lutions have  been  broken.     What  are  those  conditions  ? 

The  resolutions  are  not  drawn  with  such  distinctness  ajs  to  make 
the  object  of  the  parties  clearly  intelligible ;  or  to  show  the  extent  of 
the  engagements  into  which  Clark  entered,  so  as  not  to  be  misunder- 
stood. 

They  are  introduced  by  a  preamble  stating  the  "  advantages  that 
would  result"  "by  opening  a  canal  round  the  faUs  of  the 
Ohio."  •  They  then  proceed  to  say :  "On  the  application  of  [  *  386  J 
Greorge  Rogers  Clark,  it  is  resolved  by  the  board,  that  the 
rights,  privileges,  and  advantages  of  the  ground  between  the  front 
lots  on  the  Ohio,  and  the  Ohio  from  the  upper  line  of  the  town  of 
Clarksville,"  &c,  "  to  the  mouth  of  Mill  Creek,  be  exclusively  granted 
to  William  Clark,  his  heirs  and  assigns,  to  be  appropriated  to  the  use 
of  opening  a  canal  through  any  part  of  said  slip  of  land,  on  which  to 
erect  mills,  wharves,  storehouses,  or  any  kind  of  waterworks  that 
may  be  of  public  utility,  or  for  the  erection  of  gates,  locks,  &c.,  for 
the  passage  of  boats,  vessels,"  &c. 

The  preamble  undoubtedly  indicates  that  the  trustees  contemplated 
"  the  advantage  which  would  result  from  a  canal  round  the  falls," 
but  whether  they  meant  to  bind  Claric  to  make  the  whole  of  that 
canal,  is  to  be  determined  by  the  resolutions  declaring  the  purposes 
of  the  grant  to  him. 

The  canal  which  Clark  was  to  make,  was,  it  is  presumed,  to  be 
made  through  the  ground  ceded  to  him  by  the  trustees.  This  ex- 
tends to  the  mouth  of  Mill  Creek.  The  case  does  not  state  whether 
Mill  Creek  empties  into  the  Ohio  below  the  falls.  If  it  does  not, 
this  frict  would  go  feur,  in  the  construction  of  the  resolutions.  If  it 
does,  the  fact  or  something  equivalent  should  be  shown  in  the  case. 

The  resolutions  add  that  the  rights,  &c.,  exclusively  granted,  "  are 
to  be  appropriated  to  the  use  of  opening  a  canal  through  any  part  of 
the  said  slip  of  land,  on  which  to  erect  mills,  wharves,  storehouses,  or 
any  kind  of  waterworks  that  may  be  of  public  utility." 

This  canal  is  "  to  pass  through  any  part  of  the  said  slip  of  land ; " 
but  is  not  required  to  pass  through  the  whole  of  it,  and  to  empty 
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into  the  river  at  the  mouth  of  Mill  Creek.  Its  expressed  purpose  is 
to  erect  mills,  wharves,  &c,  but  the  erection  of  all  of  them  is  not  re- 
quired, nor  is  the  grantee  himself  required  to  erect  any  of  them. 
The  canal  is  to  be  adapted  to  the  purpose,  and  if  it  be  so  adapted, 
the  requisition  of  the  resolution  is  complied  with.  An  alternate  ap- 
plication of  the  canal  is  allowed.  The  resolution  proceeds  to  say, 
"  or  for  the  erection  of  gates,  locks,  &c.,  for  the  passage  of  boats, 
vessels,  &c."  These  two  members  of  the  resolutions  are  not  con- 
nected by  the  copulative  ^^atuty^  but  by  the  disjunctive  "or." 
[  •386  ]  •  The  resolution  does  not  require  that  the  canal  should  be 
fitted  for  both  purposes,  but  is  satisfied  if  it  be  fitted  for 
either. 

The  limitation  of  time  is,  "provided,  however,  that  the  said  Wil- 
liam Clark,  his  heirs  and  assigns,  do  complete  the  said  canal,  for  the 
erection  of  waterworks,  within  seven  years  from  this  day."  Clark 
and  his  assignees  are  within  the  requirement  of  the  proviso,  if  they 
complete  the  canal  for  the  erection  of  Waterworks  within  seven 
years,  though  no  works  of  any  description  should  be  erected. 

At  a  meeting  of  the  trustees,  held  in  December,  1807,  this  subject 
was  again  taken  up.  A  further  time  of  three  years  was  allowed,  on 
condition,  among  other  things,  that  the  former  grant  shall  not  extend 
further  than  to  the  lower  basin,  and  that  the  said  William  Clark 
shall  bind  himself,  his  heirs,  &c,  "to  build  and  keep  up  good  and 
sufficient  bridges  across  said  canal,  at  the  intersection  of  every  cross 
street,  and  to  erect  within  the  period  mentioned,  to  wit,  by  the  18th 
of  March,  1813,  a  mill  or  mills  to  be  of  public  utility,  or  open  a  canal 
agreeably  to  the  conditions  of  the  former  grant,  &c." 

The  alternative  is  given  to  Clark  and  his  assigns,  either  to  build  a 
mill  or  mills  to  be  of  public  utility,  or  open  the  canal. 

The  case  states  that  the  mill  was  erected,  which  remains  to  this 
day.  It  also  states  that  in  December,  1816,  the  trustees  called  on 
the  assignees  of  William  Clark  for  a  statement  of  the  production  of 
the  waterworks,  which  account  was  rendered,  and  the  money  ap- 
pearing to  be  due  on  it  was  paid.  We  are  not  informed  that  there 
was  any  subsequent  failure  in  the  payment  of  the  money  which  be- 
came due  under  the  contract.  We  are  not,  therefore,  at  liberty  to 
suppose  that  the  conditions  of  the  contract  have  been  broken  on  the 
part  of  Clark's  assignees.  The  trustees,  then,  to  sustain  this  eject- 
ment, must  consider  themselves  as  absolved  from  the  contract.  Act- 
ing upon  this  principle,  they  cannot  set  it  up  against  the  plaintiffs  in 
error.  They  cannot  be  permitted,  while  denying  its  obligation  on 
themselves,  to  enforce  it  on  others.  Both  are  free,  or  both  are  bound. 
We  are  of  opinion  that  the  plaintiffs  in  error  were  at  liberty  in  thif* 
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sase  to  controvert  the  title  set  up  by  the  trustees  in  the   court 
below. 

The  assignees  of  Clark  have  relied  upon  an  act  of  the  territoria/ 
legislature  of  Indiana,  passed  in  November,  1810,  supply- 
ing *  the  want  of  a  conveyance ;  and  declaring  the  assignees  [  *  387  ) 
of  the  said  Clark  to  be  "the  legal  and  equitable  proprietors 
of  the  lots  and  land  contained  in  the  orders  and  resolutions  of  the 
said  board  of  trustees,"  "  subject,  nevertheless,  to  the  terms  and  con* 
ditions  upon  which  the  same  was  granted." 

We  do  not  mean  to  deny  the  right  of  the  legislature  to  modify  the 
future  exercise  of  the  powers  possessed  by  the  trustees  of  the  town 
of  Clarksville,  provided  they  do  not  impair  vested  rights ;  but  we  are 
not  prepared  to  decide  this  case  on  an  act  which  changes  the  charac- 
ter and  operation  of  a  contract  after  it  haa  been  made. 

This  case  has  been  decided  in  the  state  «ourt  of  Indiana,  and  i* 
reported  in  1  Blatchford,  422.  This  court  ha?  considered  that  decision 
with  the  respect  to  which  it  is  justly  entitled.  Ir  that  cas^.,  the  court 
did  not  examine  and  decide  on  the  legal  title  of  th*^  trustees,  because 
legal  effect  was  given  to  the  contract  so  far  as  to  deteat  the  action 
The  relation  of  landlord  and  tenant,  therefore,  was  preserved  between 
the  parties,  and  bound  both.  That  relation  defeated  the  plaintiff's 
action,  though  it  estopped  the  defendants  fi?om  controverting  his  title 
Notwithstanding  the  plain  meaning  of  the  contract  made  by  the  reso- 
lutions of  March,  1803,  to  grant  a  permanent  estate,  yet  that  contract, 
though  incapable  of  passing  an  estate  at  law  to  the  extent  intended, 
was  capable  of  passing  at  law  an  estate  from  year  to  year,  and  in 
that  action  might  be  so  construed.  The  necessary  effect  of  this  con- 
struction was  the  admission  of  the  title  of  the  lessor ;  but  in  this 
action,  no  legal  effect  whatever  is  given  to  the  contract,  and  it  can- 
not, therefore,  estop  the  defendant  from  contesting  the  title  asserted 
in  hostility  to  it.  We  do  not  consider  the  case  as  depending  on  local 
law. 

We  are  of  opinion  that  the  plaintiff  below  did  not  show  title  to  the 
possession  of  the  premises  claimed  in  the  declaration,  and  that  there 
is  error  in  the  judgment  of  the  court  for  the  district  of  Indiana,  in  his 
favor. 

That  judgment  is  reversed,  and  judgment  entered  for  the  defendant 

Mr.  Justice  Baldwin  dissented. 
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William  W.  Watts  and  Arthur  Watts'b  Executors,  and  Wil* 
LiAM  W,  Watts,  Arthur  Watts,  Joseph  Scott,  and  Elizabeth 
his  Wife,  Heirs  and  Legal  Representatives  of  John  Watts,  de- 
ceased, Appellants,  v.  William  Waddle  and  Alexander  Wad- 
dle's Administrators,  and  Alexander  Waddle,  and  William, 
John,  Lucy,  Edward,  and  Argus  Waddle,  Infants,  by  Benjamim 
G.  Leonard,  their  next  Mend,  Children  and  Heirs  of  John  Wad- 
dle, deceased,  and  William  Lamb. 

6  P.  889. 

A  coart  of  eqaity  will  not  force  a  doabtfhl  title  on  a  porchaaer;  aad  in  this  case  imch  defects 
were  foand  as  precladed  the  vendor  from  having  a  decree  of  specific  performance  bj  the 
vendee. 

Where  the  vendee  is  shown  by  the  bill  to  have  been  in  possession,  and  specific  performance 
is  refused,  under  the  prajer  for  general  relief,  a  decree  for  an  account  of  rents  and  profits 
may  be  made  against  the  vendee ;  and  this  court  reversed  the  decree  of  the  circuit  court 
in  order  to  direct  such  an  account,  though  the  claim  for  it  was  not  made  in  the  circuit 
court. 

A  court  of  chancery,  having  jurisdiction  over  the  person  who  has  the  legal  title  to  lands  in 
another  State,  may,  by  a  decree,  force  hijn  to  convey  to  the  holder  of  the  equitable  title,  for 
whom  he  stands  as  a  trustee ;  but  it  cannot,  by  its  decree,  or  through  a  deed  of  a  commis- 
sioner, pass  that  title. 

The  facts  appear  in  the  opinion  of  the  court 

Greighton  and  Clay^  for  the  appellants. 

Leonard^  contra. 

(  •  391  ]       •  IVFLean,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  into  this  court  by  an  appeal  from 
the  decree  of  the  circuit  court  for  the  district  of  Ohio.     The  bill  was 

filed  in  that  court  by  the  complainant  to  compel  the  specific 
[  *  392  ]  •  execution  of  a  contract,  entered  into  with  the  defendant, 

Lamb,  on  the  1st  day  of  November,  1815,  by  which  the 
complainant  bound  himself  to  convey  certain  out-lots  and  other  land, 
adjacent  to  the  town  of  Chillicothe,  to  the  said  Lamb,  for  the  con- 
sideration of  $4,716.66'.  The  conveyance  was  to  be  made  on  the 
Ist  day  of  February  ensuing,  or  so  soon  as  a  final  decree  should  be 
rendered  by  the  United  States  circuit  court  for  the  district  of  Ohio, 
in  the  suit  then  pending  in  said  court,  wherein  the  said  Watts  was 
complainant  and  Nathaniel  Massie  and  others  defendants. 

That  suit  had  been  brought  by  Watts,  against  Massie  and  others, 
including  the  above  defendant  Lamb,  to  recover  1,000  acres  of  land, 
which  included  the  land  sold  by  the  above  contract,  to  which  Watts 
derived  title  from  Ferdinand  O'Neal,  who  claimed  under  an  entry 
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made  by  virtae  of  a  warrant  which  had  been  granted  to  him  for  mili- 
tary services.  To  recover  this  tract  of  land,  Watts  first  brought  a 
suit  against  Massie,  in  the  federal  court  of  Kentucky,  charging  him 
with  having  fraudulently  surveyed  the  lands  of  O'Neal,  so  as  to 
throw  it  within  the  lines  of  a  survey,  in  the  name  of  Powell,  which 
was  owned  by  Massie,  or  in  which  he  had  an  interest  In  this  suit 
Watts  prevailed,  and  an  appeal  being  taken  to  the  supreme  court, 
the  decree  of  the  circuit  court  was  affirmed.    6  Cranch,  148. 

To  carry  this  decree  into  effect  in  the  State  of  Ohio,  suit  was  in- 
stituted by  Watts  in  the  circuit  court ;  and  this  was  the  suit  referred 
to  in  the  contract  between  Watts  and  Lamb. 

By  the  decree  in  Kentucky,  which  was  affirmed  by  the  supreme 
court,  O'Neal's  entry,  609,  was  made  to  embrace  the  land  specified  in 
the  contract ;  and  the  decree  required  Massie  to  convey  to  Watts  all 
the  land  covered  by  the  survey  of  the  above  entry,  although  within 
entries  No.  503  and  2,462,  amounting  to  1,000  acres ;  and  Watts  was 
required  to  convey  1,000  acres,  which  were  within  the  calls  of  entry 
609.     Neither  of  these  conveyances  has  been  executed. 

A  final  decree  was  obtained  in  this  suit  in  the  circuit  court  foi 
Ohio,  in  favor  of  Watts,  in  January,  1818.  Neither  Lamb  nor  Massie 
took  an  appeal  in  this  case  to  the  supreme  court ;  but  it  was  appealed 
by  some  of  the  defendants,  who,  it  is  stated,  had  no  interest 
in  the  land  now  in  dispute.  A  final  decree  in  *  favor  of  [  *  393  ] 
Watts  was  entered  in  the  supreme  court  in  September,  1822. 

In  the  year  1818,  it  was  ascertained  that  no  patent  had  been  granted 
on  O'Neal's  warrant,  and,  consequently,  that  Massie  did  not  possess 
the  legal  title ;  but,  on  application,  a  patent  was  issued  to  Watts,  on 
the  1st  of  March,  1826.  It  appears,  however,  that  a  patent  had  issued 
to  the  heirs  of  Powell,  on  an  entry  603,  on  the  4th  of  November,  1818, 
which  covered  a  part  of  the  land  that  Watts  had  sold  to  Lamb. 

Finding  that  the  legal  estate  was  vested  in  Powell's  heirs.  Watts 
commenced  a  suit  against  them  in  the  circuit  court  of  Kentucky,  and 
obtained  a  decree  tor  the  land  contained  in  their  patent,  which  inter- 
fered with  his  title,  in  the  fall  of  the  year  1826. 

Lamb  having  assigned  the  covenant  to  his  co-defendant  Waddle, 
in  January,  1824,  he  commenced  a  suit  against  Watts  for  the  recov- 
ery of  the  consideration  paid,  and  at  July  term,  1826,  obtained  a 
judgment  in  the  circuit  court,  for  $7,746.60,  damages  and  costs. 

On  the  3d  of  July,  before  the  judgment.  Watts  tendered  to  Waddle 
a  deed  in  fee-simple  for  the  land,  in  the  contract  agreed  to  be  con- 
veyed, with  the  costs  of  the  suit,  which  he  refused.  A  bill  was  then 
filed  by  Watts  to  enjoin  the  judgment  and  compel  the  defendants  to 
accept  of  a  deed.     The  bill  contains  also  a  prayer  for  genernl  relief. 
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By  the  decree  of  the  circuit  court  this  bill  was  dismissed,  from  whidi 
the  complainant  appealed  to  this  court  Watts  having  died  since 
this  suit  has  been  pending  in  this  court,  it  is  now  prosecuted  by  his 
heirs. 

The  complainants  insist  that,  under  all  the  circumstances  of  the 
case,  they  are  entitled  to  a  specific  execution  of  the  contract  Of  this 
there  can  be  no  doubt,  if  it  shall  appear  that  there  has  been  a  sub- 
stantial compliance  with  the  covenant  on  the  part  of  their  ancestor. 
The  aid  of  a  court  of  chancery  will  be  given  to  either  party  who 
claims  a  specific  execution  of  a  contract,  if  it  appear  that,  in  good 
faith,  and  within  the  proper  time,  he  has  performed  the  obligations 
which  devolved  on  him. 

It  is  insisted  that  the  delay  which  occurred  in  making  a 
[  •  394  ]  •  deed  was  unavoidable,  and  is  in  no  manner  attributable  to 
negligence  or  want  of  good  faith  in  Watts.  That  it  grew 
out  of  facts  which  were  alike  unknown  to  him,  and  the  defendant 
Lamb,  at  the  time  the  contract  was  made.  That  the  defendant  Lamb 
and  his  assignee  Waddle  have  had  the  unmolested  possession  of  the 
land  purchased,  enjoying  the  rents  and  profits  of  it,  and  that  no  cir- 
cumstance has  been  proved  which  goes  to  show  that  the  defendants, 
or  either  of  them,  have  sufi'ered  any  injury  from  the  delay  in  making 
the  deed. 

Various  facts  axe  adverted  to,  which  go  to  prove  vigilance  on  the 
part  of  Watts,  in  prosecuting  different  suits  and  in  other  respects,  in 
order  to  obtain  the  legal  title,  that  he  might  make  the  conveyance. 
And  that,  so  soon  as  he  was  enabled  to  do  so,  he  lost  no  time  in  ten- 
dering the  deed  duly  executed,  and  also  the  costs  which  had  accrued 
on  the  action  at  law. 

On  the  part  of  the  defendants,  it  is  contended  that,  as  the  contract 
was  the  result  of  a  compromise,  they  are  entitled  to  a  strict  execution 
of  it 

Under  a  purchase  which  Lamb  had  previously  made  of  Massie 
and  others,  he  was  in  possession  of  the  land  embraced  by  the  con- 
tract, at  the  time  it  was  concluded.  And  he  was,  no  doubt,  induced 
to  enter  into  the  contract  with  Watts  under  the  impression  that  he 
had  the  equitable  and  would  soon  possess  himself  of  the  legal  title. 
The  suit  then  pending  had  been  brought  for  that  purpose ;  and  as 
Lamb  was  one  of  the  defendants,  and  had  no  title,  either  legal  or 
equitable,  he  was  desirous  of  obtaining  a  title  from  Watts. 

K  Lamb  did  not  enter  into  the  possession  under  Watts,  it  seems 
that  he  acknowledged  Watts  to  possess  the  better  title;  and  by 
making  the  contract  with  him,  was  willing  to  hold  the  possession 
under  him. 
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It  is  not  perceived,  therefore,  that  there  is  any  thing  in  the  circum- 
stances  under  which  this  contract  was  made,  which  would  take  it  out 
of  the  hile  of  law  generally  applicable  to  cases  of  contract  for  the 
purchase  of  real  property.  The  contract,  it  is  true,  was  the  result  of 
a  compromise  respecting  a  legal  controversy ;  but  it  was  entered  into 
with  a  fall  knowledge,  on  the  part  of  Lamb,  that  Watts  did  not  pos- 
sess the  legal  title,  but  expected  to  obtain  it  by  a  final  decree  in  the 
case  referred  to. 

*  A  final  decree  was  obtained  in  that  case,  in  the  circuit  [  *  395  ] 
court,  in  January,  1818 ;  and  it  is  insisted  that  it  was  the 
duty  of  Watts,  at  that  time,  to  execute  the  conveyance,  and  that,  not 
having  done  so,  he  is  guilty  of  such  negligence  as  to  prevent  the 
relief  he  now  asks  in  equity. 

In  the  contract,  there  was  a  reference  to  the  final  decree  of  the 
circuit  court ;  but  as  the  decbion  of  that  court  was  not  final  in  the 
case,  and  as  an  appeal  was  actually  taken,  by  some  of  the  defend- 
ants, to  the  supreme  court,  it  may  reasonably  be  inferred  that  this 
contingency  was  within  the  calculation  of  both  parties  at  the  time 
of  the  contract  It  must  have  been  known  to  them,  that  an  appeal 
would  vacate  the  decree  of  the  circuit  court,  and  that  after  it  was 
taken,  any  conveyance  made  under  such  decree  would  be  inoperative. 
The  final  decree,  therefore,  in  the  circuit  court,  as  referred  to  in  the 
contract,  could  only  mean,  in  the  event  that  the  decree  of  that  court 
should  finally  determine  the  matter  of  controversy.  But  if  an  ap« 
peal  should  be  taken  firom  such  decree,  then  the  final  decree  should 
be  made  in  the  supreme  court.  There  can  be  no  difficulty  in  coming 
to  the  conclusion  that  both  parties  referred  to  a  final  decision  of  the 
case,  and  to  such  a  decree  as  should  vest  the  legal  title  in  Watts. 
And  as  such  a  decree  was  not  obtained  until  1822,  it  is  clear  that 
until  that  time  no  negligence  is  imputable  to  Watts. 

It  would  be  within  the  spirit  of  the  contract  to  say,  that  Watts 
was  bound  to  use  ordinary  diligence  in  the  prosecution  of  the  suit, 
both  in  the  circuit  and  supreme  courts.  But  there  is  no  charge  of  a 
want  of  diligence  in  this  respect. 

Until  1818,  Watts,  as  well  as  the  defendants,  supposed  that  the 
legal  title  was  vested  in  Massie.  There  is  no  ground  to  impute  fraud 
or  imposition  to  Watts,  in  reference  to  this  fact  When  he  made  the 
contract,  and  up  to  the  time  specified,  there  can  be  no  doubt  that  be 
believed  a  final  decree  against  Massie  would  give  him  the  legal  title 
When  he  made  the  contract  with  Lamb,  had  he  known  the  fact  thai 
Massie  had  not  the  legal  title,  and  concealed  it,  equity  could  give  him 
DO  relief.  The  concealment  would  have  been  a  fraud  on  Lamb,  which 
would  have  enabled  him  to  annul  the  contract  But  Watts  acted  in  good 
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fSedth,  and  being  mistaken,  unless  some  injory  consequently  re* 
[  *  396  ]  suited  to  Lamb,  or  an  unreasonable  delay  *  followed,  equity 
would  look  with  a  favOTable  eye  to  the  specific  execution 
of  the  contract. 

Finding  that  the  legal  title  was  vested  in  Powell's  heirs  to  a  pan 
of  the  land  embraced  by  the  contract,  Watts  commenced  a  suit  in 
chancery  against  them  in  the  circuit  court  of  the  United  States  of 
Kentucky,  and  obtained  a  final  decree  for  the  land.  In  pursuance  o 
this  decree,  a  commissioner  appointed  by  the  court,  under  a  statute 
of  Kentucky,  executed  a  conveyance  in  the  fall  of  1826. 

In  July,  1826,  a  few  months  after  Watts  obtained  a  patent  for  the 
land,  he  tendered  a  deed  to  Waddle ;  and  in  November,  1826,  after 
the  decree  was  obtained  against  Powell's  heirs,  it  is  insisted  a  deed  was 
again  tendered ;  both  of  which  were  refused  by  the  defendant,  Waddle. 

The  suit  of  Waddle,  to  recover  back  the  consideration  money, 
was  commenced  in  October,  1824 ;  and  prior  to  its  commencement, 
offered  to  surrender  the  possession  of  the  premises. 

When  this  bill  was  filed  by  Watts,  it  appears,  from  the  facts  in  the 
case,  that  he  did  not  possess  the  legal  title.  The  conveyance  under 
the  decree  against  Powell's  heirs,  had  not,  at  that  time,  been  executed. 
But  this  deed  being  afterwards  obtained.  Watts  may  be  considered 
as  vested  with  all  the  title  conveyed  by  it ;  and  also  the  title  under 
the  patent,  which  was  granted  to  him;  and  the  question  arises, 
under  these  facts,  and  other  circumstances  in  the  case,  whether  the 
complainants  are  entitled  to  a  specific  execution  of  the  contract. 

It  appears  from  certain  depositions  taken  in  the  cause,  in  the  spring 
of  1829,  that  this  property,  since  the  purchase,  has  depreciated  in 
value  one  half;  but  the  witnesses  do  not  state  bow  much  of  that  de- 
preciation has  taken  place  since  1822. 

The  defendants'  counsel  insist  that,  independent  of  the  objection 
founded  upon  the  lapse  of  time,  there  are  several  material  defects  in 
the  title  of  Watts ;  and  that  the  court  cannot,  under  such  circum- 
stances, compel  the  defendants  to  receive  it 

It  is  objected,  that  a  suit  is  now  pending  in  the  general  court  of  Ken- 
tucky, by  one  Henry  Banks,  who  claims  the  warrant  on  which  the  entry 
was  made,  under  which  Watts  claims ;  and  it  is  alleged  that  the  decree 

against  Powell's  heirs  did  not  give  Watts  a  good  title. 
[  *  397  ]  *  In  October,  1821,  it  appears  Banks  filed  his  bill  against 
John  Watts  and  the  unknown  heirs  of  Ferdinand  O'Neal, 
in  which  he  stated  that  O'Neal  was  entitled  to  land,  fof  services  as 
a  captain,  in  the  Virginia  line  on  continental  establishment,  amount- 
ing to  at  least  four  thousand  five  hundred  acres ;  and  that,  for  a 
valuable  consideration,  he  transferred  his  right  to  one  Thomas  Wash- 
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iHgtoQ ;  liiat  Washington,  in  November,  1790,  authorized  one  Thomaa 
Shields  to  make  sale  of  said  lands ;  and  that  on  the  1st  of  March, 
1791,  for  a  valuable  consideration,  he  transferred  the  said  lands  to 
the  complainant 

He  further  states,  that  after  the  above  assignment  to  Washington, 
CHNeal  firaudulently  transferred  a  warrant  for  four  thousand  acres 
of  said  land,  and  that  a  certain  John  Watts  had  procured  grants  for 
a  part  of  the  said  four  thousand  acres,  under  an  assignment  from 
Francis  and  Charles  Scott,  made  on  the  11th  of  October,  1799. 
And  it  is  alleged  that  Watts  had  full  notice  of  the  previous  transfer  by 
O'Neal,  before  the  grants  were  obtained.  The  bill  contains  a  prayer 
for  a  conveyance  of  the  land  specified,  and  also  for  general  relief. 

The  assignments  set  forth  in  the  bill  are  proved  by  the  exhibits 
in  the  case. 

Process  appears  to  have  been  served  on  Watts  the  24th  October, 
1821,  and  the  cause  was  regularly  continued  until  August,  1826 ; 
when  an  order  was  made,  that  public  notice  be  given  in  a  news- 
paper printed  at  Frankfort,  to  the  unknown  heirs  of  O'Neal,  under 
a  special  statute  of  Kentucky.  And  from  this  time  the  cause  seems 
to  have  been  regularly  continued,  up  to  January  term,  1829. 

It  is  insisted,  by  the  complainants'  counsel,  that  the  pendency  of 
this  suit  cannot  affect,  injuriously,  the  title  of  Watts ;  as  the  court 
of  Kentucky  has  not*  jurisdiction  of  the  subject-matter,  so  as  to  trans- 
fer the  title  in  land  to  Ohio ;  and  that,  from  the  dilatory  manner  in 
which  the  suit  has  been  prosecuted,  it  is  manifest  that  Banks  can 
have  no  expectation  of  success. 

The  genercd  court  of  Kentucky  have  jurisdiction  of  the  contro- 
versy ;  and  as  process  was  served  on  the  defendant,  Watts,  their  pow- 
ers are  ample  to  enforce  their  decree,  in  personam^  or  to  direct  the 
execution  of  a  deed,  should  the  land  be  decreed,  by  a  commissioner, 
as  the  statute  of  Kentucky  authorizes. 

*  Banks  has  certainly  been  dilatory  in  the  prosecution  of  [  *  398  ] 
his  suit;  but  it  is  by  no  means  clear  that,  by  his  negligence 
in  this  respect,  he  has  lost  any  of  his  original  equity  against  Watts. 
And  this  is  the  question  now  under  consideration.  It  is  not  the 
case  of  an  innocent  purchaser,  for  a  valuable  consideration,  without 
notice ;  but,  the  inquiry  is  limited  to  the  rights  of  the  litigant  parties. 
If  Banks  has  been  negligent,  what  vigilance  has  been  shown  by 
Watts,  to  terminate  the  controversy? 

It  is  said  there  has  been  no  rule  for  answer  on  Watts.     The  record 

does  not  show  whether  there  has  been  a  rule  for  answer;  and  as  sucl] 

a  rule,  if  entered,  ought  to  appear,  it  may  fairly  be  presumed  that  no 

such  order  has  been  taken.    But  this  did  not  preclude  Watts  from 

VOL.  X.  15 
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taking  an  order,  which  would  compel  the  complainant  either  to  dis- 
miss his  bill,  or  bring  it  to  a  hearing. 

[t  would  seem,  therefore,  if  Banks  has  been  negligent  in  pursuit 
of  his  rights,  Watts  has  shown  no  vigilance  in  the  defence  of  his. 

No  part  of  the  proceeding  in  the  suit  against  Powell's  heirs,  in  the 
circuit  court  for  Kentucky,  is  contained  in  the  record,  except  the  de- 
cree. The  persons  named  defendants,  are  John  M.  Powell,  Francis 
Powell,  Robert  Powell,  Margaret  P.  Bledsoe,  formerly  Margaret  P. 
Powell,  wife  of  Joseph  Bledsoe,  Nancy  J.  Rickets,  wife  of  Charles  H. 
Rickets,  formerly  Nancy  J.  Powell,  Mary  B.  Jones,  wife  of  William 
Jones,  formerly  Mary  B.  Powell,  and  William  M.  Powell,  and  Susan 
W.  Powell, Carr,  and  Fanny  his  wife,  heirs  and  representa- 
tives of  Robert  Powell,  deceased.  By  the  decree,  the  defendants 
were  required  to  convey  to  the  complainant,  six  hundred  and  eight 
acres  of  land  particularly  described  in  the  decree.  And  if  the  de- 
fendants or  any  of  them  failed  to  make  the  conveyance,  the  court 
appointed  John  H.  Hanna  commissioner,  under  the  statute  of  the 
State,  to  make  the  deed.  It  is  admitted  that  the  deed  was  duly 
executed  by  the  commissioner. 

As  the  record  of  this  case  is  not  before  the  court,  it  does  not  ap- 
pear whether  process  was  served  on  all  the  above  defendants, 
[  •  399  ]  nor  whether  they  answered  the  bill.  But  in  reference  *  to  the 
object  for  which  this  decree  is  introduced,  the  preparatory 
steps  may  be  presumed  to  have  been  regularly  taken. 

Several  objections  are  made  to  this  decree.  It  being  entered 
eLgRiUBt  femes  covert j  it  is  insisted  that  the  interest  of  the  husbands 
cannot  be  affected  by  it.  This  seems  to  be  considered  as  a  matter 
of  form,  by  the  complainants'  counsel ;  and  if  it  be  a  matter  of  sub- 
stance, it  is  contended  that  the  full  record  would  show  that  all  neces- 
sary and  proper  parties  were  made  by  the  bilL  And  it  is  denied 
that  the  decree  furnishes  any  evidence  that  the  husbands  of  the 
females  named  as  having  been  married,  were  living  at  the  time  of 
the  decree. 

The  females  are  stated  to  be  the  daughters  of  Powell,  and  the 
wives  of  the  persons  named.  This  must  be  considered  as  conclu- 
sive of  the  fact  that  their  husbands  were  living.  If  they  had  been 
dead,  the  females  would  not  have  been  named  as  the  wives  of  cer- 
tain persons.  Under  the  circumstances,  no  presumption  arises  that 
the  husbands  are  dead ;  nor  can  it  be  necessary  for  those  who  im- 
peach the  decree  to  show  that  they  are  living. 

As  the  husbands  of  the  daughters  of  Powell,  where  issue  has 
been  born,  have  a  life-estate  in  the  premises  in  question,  their  inter* 
ests  cannot  be  affected  in  a  case  where  they  are  not  parties. 
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That  some  or  all  of  the  persons  referred  to  are  possessed  of  this 
interest,  may  fairly  be  presmned  from  the  circumstances.  A  decree, 
to  be  operative,  must  contain  sufficient  certainty  in  itsel£  It  cannot 
be  aided  by  presumption. 

It  is  clear  that*  the  record  at  length  could  not  obviate  this  objec- 
tion. The  defendants  are  named,  and  there  is  no  reference  by 
which  the  decree  could  be  made  to  operate  on  the  rights  of  the  hus- 
bands. But  if  it  were  admitted  that  a  full  record  might  obviate 
this  objection,  it  is  not  incumbent  on  the  defendants  to  produce  it. 
It  rests  with  the  complainants  to  make  out  their  case.  To  obtain  the 
object  of  their  bill,  it  is  essential  to  show  that  a  clear  title  was  t^-n- 
dered  to  the  defendant  Waddle,  or  at  least,  that  they  are  able  to 
make  him  a  good  title.  And  this  they  cannot  show  unless  tl»ere 
was  a  full  divestiture  of  the  title  from  Powell's  heirs. 

It  is  also  objected  that  the  widow  of  Robert  Powell  is  still  1  •  ing, 
and  is  entitled  to  her  dower  in  the  premises.     She  is  proved 
•  to  have  been  living  since  the  commencement  of  this  suit,  [  '  400  ] 
and  there  is  no  evidence  of  her  death ;  and  one  of  the  wit- 
nesses states  that  she  had  an  agent,  or  assignee  at  Chillicothe  a  few 
years  since,  claiming  her  right  of  dower. 

But  it  is  contended  that  the  widow  of  Powell  could  not  i  ecover 
dower  in  this  land,  as,  at  most,  he  could  only  be  considrred  as 
holding  .the  land  in  trust  for  Watts.  In  proof  of  this,  the  decree 
against  his  heirs  is  referred  to. 

K  such  were  the  fact,  under  the  law  of  Ohio,  the  widow  would  not 
be  entitled  to  her  dower;  but  the  decree  referred  to  could  not  be  con- 
sidered as  conclusive  of  the  rights  of  the  widow.  That  decree  may 
have  been  entered  by  collusion,  or  under  circumstances  that  would 
not  bind  the  parties  to  it,  if  the  proper  steps  were  taken  to  set  it 
aside.  It  is  presumed  that  the  widow,  in  setting  up  her  right  of 
dower,  would  be  permitted  to  show  the  nature  of  the  title  under 
which  her  husband  claimed.  This  claim,  therefore,  may  not  be  so 
destitute  of  aU  merit  and  legal  propriety,  as  the  counsel  for  the  com- 
plainants seem  to  consider  it 

But  the  most  decisive  objection  to  the  decree  against  Powell's  heirs 
is,  it  is  contended,  that  it  does  not  vest  the  legal  title  in  Watts. 

A  decree  cannot  operate  beyond  the  State  in  which  the  jurisdir- 
tion  is  exercised.  It  is  not  in  the  power  of  one  State  to  prescribe 
the  mode  by  which  real  property  shall  be  conveyed  in  another.  This 
principle  is  too  clear  to  admit  of  doubt ;  but  it  is  insisted  that  the 
deed  executed  by  the  commissioner,  under  the  decree,  by  virtue  of 
a  statute  of  Kentucky,  was  a  legal  conveyance  in  that  State,  and  aa 
such,  by  a  statutory  provision,  is  good  in  Ohio. 
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The  words  of  the  statute  referred  to  are,  **  that  all  deeds,  mort- 
gages, and  oth^  instruments  of  writing,  for  the  conveyance  of  lands, 
tenements,  and  hereditaments,  situate,  lying,  and  being  within  this 
State,  which  hereafter  may  be  made  and  executed  and  acknowl- 
edged or  approved  in  any  other  State,  territory,  or  country,  agreeably 
to  the  laws  of  such  State,  territory,  or  country,  or  agreeably  to 
the  laws  of  this  State,  such  deed,  mortgage,  or  other  instrument  of 
writing  shall  be  valid  in  law." 

The  deed  executed  by  the  commissioner  in  this  case,  must  be 

considered  as  forming  a  part  of  the  proceedings  in  the  court 

[  •401  ]  •  of  chancery ;  and  no  greater  effect  can  be  given  to  it  than 

if  the  decree  itself,  by  statute,  was  made  to  operate  as  a 

conveyEUice  in  Kentucky,  as  it  does  in  Ohio, 

The  question  then  arises,  whether,  by  a  fair  construction  of  the 
above  provision,  it  is  in  the  power  of  a  court  of  equity,  sitting  in 
Kentucky,  by  force  of  its  decree,  to  transfer  real  estate  in  Ohio. 

Can  this  effect  be  given  to  such  decree  by  this  statute  ?  It  is 
believed  that  no  State  in  the  Union  has  subjected  the  real  property 
of  its  citizens  to  the  exercise  of  such  a  power.  Neither  sound 
policy  nor  convenience  can  sustain  this  construction ;  and,  un- 
less the  language  of  the  statute  be  imperative,  no  court  could  sanc- 
tion it 

The  legislature  of  Ohio  could  never  have  intended,  by  this  pro- 
vision, to  place  the  real  property  of  the  citizens  of  that  State  at  the 
disposition  of  a  foreign  court  The  language  used  in  the  act  does 
not  require  such  a  construction.  It  refers  to  deeds  executed  by  indi- 
viduals in  any  other  State ;  and  not  to  conveyances  made  by  the 
decree  of  a  court  of  chancery.  This  is  the  true  import  of  the  sec- 
tion, and  it  does  not  appear  that  the  courts  of  Ohio  have  given  it  a 
different  construction.  Thus  construed,  it  promotes  the  convenience 
of  non-residents  who  own  lands  in  Ohio,  and  may  desire  to  convey 
them ;  8Uid  in  no  point  of  view  can  it  operate  injuriously  to  the 
interests  of  citizens  of  the  State. 

In  this  view  it  appears  that  Watts  did  not  acquire  the  legal  title 
firom  Powell's  heirs,  under  the  deed  of  the  commissioner ;  and  con- 
sequently he  was  unable  to  convey  the  legal  title  to  Waddle. 

The  objections,  then,  to  the  deed  tendered  by  Watts  are,  that  the 
husbands  of  the  femes  covert  named  in  the  decree,  were  not  made 
defendants,  and  that  there  is  no  divestiture  of  their  right ;  that  the 
right  of  dower  remains  in  the  widow  of  Robert  Powell ;  and  that,  at 
most.  Watts  derived  only  an  equitable  estate  under  the  decree 
against  Powell's  heirs. 

These  objections  are  deemed  decisive  by  the  court     Under  the 
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deed  tendered  to  Waddle,  he  could  not  defend  himself  against  an 

action  of  ejectment  commenced  by  Powell's  heirs,  or  by  any  other 

persons  claiming  under  a  legal  conveyance  from  them.     A 

decree  of  a  court  in  Ohio,  having  jurisdiction  *  of  the  sub-  [  *  402  ] 

ject-matter,  is  necessary  to  give  a  legal  effect  to  the  decree 

in  Kentucky.      And  even  if  this  had  been  done,  there  would  still 

exist  serious  objections  to  the  title. 

The  principle  is  too  well  settled  to  require  any  reference  to 
authority  in  support  of  it,  that  a  vendor,  to  entitle  himself  to  a  spe- 
cific execution  of  the  contract,  must  be  able  to  make  a  clear  title. 
No  court  of  chancery  will  force  a  doubtful  title  on  the  vendee  ;  and 
it  is  always  necessary  that  the  vendor  should  not  only  show  a  proper 
degree  of  vigilance  on  his  part,  but  that  in  all  things  he  had  com- 
plied, or  was  able  to  comply,  with  the  contract  when  he  seeks  a 
specific  execution  of  it. 

Although,  in  the  present  case,  a  willingness  has  been  shown  by 
Watts  to  convey  to  Waddle  the  land  embraced  in  the  contract,  it 
is  evident  that  he  cannot  convey  a  good  title.  The  title  is  not  only 
shaded  with  doubt,  but  there  are  defects  which  cannot  be  obviated, 
except  by  the  action  of  a  court  of  equity.  The  contract  which  is 
the  foundation  of  this  suit,  was  entered  into  by  Lamb  to  get  clear  of 
a  legal  controversy ;  and  if  his  assignee  shall  be  compelled  to  accept 
a  title  radically  defective,  he  would  be  left  in  a  worse  condition  than 
Lamb  was  in  before  the  compromise.  The  consideration  money 
has  all  been  paid,  and  the  result  to  the  assignee  would  be,  should  he 
be  compelled  to  receive  the  deed  tendered,  one  or  more  lawsuits. 
The  court  are  therefore  clear,  that  the  complainants,  for  reasons 
stated,  are  not  entitled  to  a  specific  execution  of  the  contract. 

A  new  ground  of  relief  has  been  assumed  in  the  argument  here, 
that  was  not  made  in  the  circuit  court;  which  is,tbat  although  this 
court  should  be  of  the  opinion  that  a  specific  execution  of  the  con- 
tract ought  not  to  be  decreed,  still,  the  complainants  are  entitled  to 
a  decree  for  the  rents  and  profits  of  the  land  while  it  was  in  the  pos- 
session of  the  defendants. 

The  defendants  object  to  this  relief,  first,  because  the  bill  is  not  so 
framed  as  to  embrace  it;  and,  secondly,  because  this  claim  was 
adjusted  in  the  action  at  law,  or  might  have  been  set  up  to  lessen 
the  demand  of  the  plaintiff  in  that  action. 

There  b  no  rule  of  court  or  principle  of  law,  which  prevents  the 
comfdainants  from  assuming  a  ground  in  this  court,  which  was  not 
suggested  in  the  court  below ;  but  such  a  course  may  be  productive 
of  much  inconvenience  and  of  some  expense. 

Although  there  is  no  specific  prayer  in  the  bill  to  be  paid  the 
15* 


174         SUPREME   COURT  OF   THE  UNITED  STATES. 

M*Lane  v.  United  Sutet.    6  P. 

(  •  403  ]  •rents  and  profits,  yet  the  court  think  that,  under  the  general 
prayer,  this  relief  may  be  granted.  Under  this  prayer,  any 
relief  may  be  given  for  which  the  basis  is  laid  in  the  bilL  In  this 
case  the  possession  of  the  land  by  the  defendants  is  alleged,  and  the 
demand  for  rents  and  profits  would  result  from  this  fact 

There  is  no  pretence  that  this  demand  was  taken  into  view  in  the 
action  at  law.  As  it  consisted  of  unliquidated  damages,  it  was  not 
a  proper  subject  for  an  offset;  and  it  appears  that  the  judgment  at 
law  was  rendered  for  the  consideration  money  and  interest 

That  part  of  the  decree  of  the  circuit  court  which  refused  a  specific 
execution  of  the  contract,  is  affirmed ;  but,  in  order  to  afford  relief 
for  the  rents  and  profits,  the  decree  dismissing  the  bill  is  opened,  and 
the  cause  remanded  for  further  proceedings* 

10P.177;  17  H.  447;  22  W. 268. 


Louis  INFLane,  Executor  of  Allen  M'Lane,  deceased,  Claimant 
of  a  Moiety  of  the  Forfeiture  of  the  Ship  Good  Friends,  Appel- 
lant, V.  The  United  States. 

6  P.  404. 

The  circuit  court,  having  pronounced  a  decree  of  condemnation  in  a  case  of  seizure,  has 
jurisdiction  of  an  application  by  a  collector  to  award  to  him  his  share  of  the  proceeds ;  it 
is  an  incident  to  the  possession  of  the  principal  cause. 

The  collector's  right  to  a  distributive  share  of  a  forfeiture  is  inchoate,  and  may  be  released 
by  the  government,  until  the  proceeds  are  actually  received  for  distribution ;  but  whatovei 
is  reserved  out  of  the  forfeiture,  is  reserved  as  well  for  the  seizing  officer,  as  for  the  gov- 
ernment. 

This  principle  applied  to  the  reservation  of  double  duties,  on  the  release  of  certain  cargoes 
under  a  special  act  of  congress. 

The  case  is  stated  in  the  opinion  of  the  court 

Jones  and  Sergeanty  for  the  appellant. 

Taney^  (attorney-general,)  corUrd. 

[  •  423  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  upon  an  application 
made  by  Allen  INFLane,  collector  of  the  district  of  Delaware,  to  the 
circuit  court  of  that  district,  for  a  decree  of  distribution  of  the  for- 
feiture accruing  from  the  seizure  and  condemnation  of  the  ship  Grood 
Friends  and  cargo,  one  moiety  whereof  is  claimed  by  the  said  collec- 
tor, as  seizing  oflScer ;  there  having  been  a  remission  of  the 
[  •  424  ]  forfeiture  by  the  secretary  of  the  treasury,  under  the  *  author- 
ity of  the  act  of  congress  of  the  29th  of  July,  1813,  c.  34.^ 

*  6  Stats,  at  Lai^,  122. 
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Upon  the  conditions  required  by  that  act,  the  only  controversy  exist- 
ing in  the  canse  is  between  the  United  States  and  the  collector,  in 
respect  to  his  distributive  share.  The  United  States  and  the  collector 
agreed  upon  a  special  statement  of  the  facts ;  upon  which  it  was 
further  agreed  that  a  decree,  pro  formd,  should  be  entered  by  the  cir- 
cuit court  against  the  collector,  for  the  purpose  of  a  final  decision  in 
the  supreme  court ;  and  by  an  appeal  from  the  pi'o  formd  decree,  so 
rendered,  the  cause  now  stands  before  this  court. 

Upon  the  argument  at  the  bar,  some  objection  was  suggested, 
though  not  strenuously  urged,  against  the  jurisdiction  of  the  circuit 
court  to  entertain  the  cause  under  the  peculiar  circumstances.  But 
this  objection  appears  to  us  not  well  founded.  Where  a  sentence  of 
condemnation  has  been  finally  pronounced  in  a  case  of  seizure,  the 
court,  as  an  incident  to  the  possession  of  the  principal  cause,  has  a 
right  to  proceed  to  decree  a  distribution  of  the  proceeds,  according  to 
the  terms  prescribed  by  law.  And  it  is  a  familiar  practice  to  institute 
proceedings  of  this  nature,  wherever  a  doubt  occurs  as  to  the  rights 
of  the  parties  who  are  entitled  to  share  in  the  distribution.  There  is 
nothing  in  the  circumstances  of  the  present  case  to  displace  this 
jurisdiction.  And  it  now  appears  that  the  proceeds,  of  which  the 
distribution  is  now  claimed,  have  been,  by  an  express  agreement  bef- 
tween  the  United  States  and  the  collector,  put  in  a  situation  to  be 
forthcoming  to  meet  the  exigency  of  the  decree  which  may  be  ren- 
dered upon  the  statement  of  facts. 

The  act  of  congress  of  the  29th  of  July,  1813,  enacts  "  that  the 
owners  of  the  ships  called  The  Good  Friends,  The  Amazon,  and 
The  United  States,  and  of  the  cargoes  on  board  said  vessels,  which 
arrived  in  the  month  of  April,  1812,  in  the  district  of  Delaware,  from 
AmeUa  Island,  with  cargoes  that  were  shipped  on  board  said  vessels 
in  the  united  kingdom  of  Great  Britain  and  Ireland,  shall  be  entitled 
to,  and  may  avail  themselves  of  all  the  benefits,  privileges,  and  pro- 
visions of  the  act  entitled,  "  an  act  directing  the  secretary  of  the 
treasury  to  remit  fines,  forfeitures,  and  penalties  in  certain  cases, 
passed  on  the  2d  day  of  January  last  past,  in  like  manner  and  on  the 
same  conditions  as  though  said  vessels  had  departed  from  the  king- 
dom aforesaid  between  the  23d  day  of  June  and  the  15th 
day  •  of  September,  mentioned  in  said  act,  and  had  arrived  [  *  425  ] 
within  the  United  States  after  the  1st  day  of  July  last." 

The  act  of  the  2d  of  January,  1813,  c  149,  [c  7,]  ^  enacts  that  in 
all  cases  where  goods,  wares,  and  merchandise,  owned  by  a  citizen 
or  citizens  of  the  United  States,  have  been  imported  into  the  United 
States,  from  the  united  kingdom  of  Great  Britain  and  Ireland,  which 

1 2  Stats,  at  Large,  789. 
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goods,  &c^  were  shipped  on  board  vessels  which  departed  therefiroin 
between  the  23d  day  of  June  last  and  the  ISth  of  September  last, 
and  the  person  or  persons  interested  in  such  goods,  &c,  or  concerned 
in  the  importation  thereof,  have  thereby  incurred  any  fine,  penalty, 
or  forfeiture,  under  an  act,  &c.  &c.,  (reciting  the  titles  of  the  non-inter- 
course acts  of  Ist  of  March,  1809,'  and  of  1st  of  May,  1810,*  and  of 
2d  of  March,  1811,^)  on  such  person  or  persons  petitioning  for  relief 
to  any  judge  or  court  proper  to  hear  the  same,  in  pursuance  of  the 
provision  of  the  act  entitled, "  an  act  to  provide  for  mitigating  or 
remitting  the  fines,  penalties,  and  forfeitures,  in  certain  cases  therein 
mentioned,"  and  on  the  facts  being  shown,  on  inquiry  had  by  said 
judge  or  court,  &c.;  in  all  such  cases,  wherein  it  shall  be  proved  to 
his  satb&ction  that  said  goods,  &;c,  at  the  time  of  their  shipment, 
were  bond  fde  owned  by  a  citizen  or  citizens  of  the  United  States, 
and  shipped,  and  did  depart  firom  some  port  or  place  in  the  united 
kingdom  of  Great  Britain  and  Ireland,  owned  as  aforesaid,  between 
(he  23d  day  of  June  last  and  the  16th  day  of  September  last,  the 
secretary  of  the  treasury  is  hereby  directed  to  remit  all  fines,  penalties, 
and  forfeitures  that  may  have  been  incurred  under  the  said  act,  in 
consequence  of  such  shipment,  importation,  or  importations  upon  the 
costs  and  charges  which  have  arisen,  or  may  arise,  being  paid,  and 
on  payment  of  the  duties  which  would  have  been  payable  by  law  on 
such  goods,  &c.,  if  legally  imported,  &a  &c.'* 

The  result  of  both  of  these  acts  taken  together,  as  applicable  to 
the  case  of  The  Gteod  Friends,  is,  that  the  secretary  of  the  treasury 
was  directed  to  remit  the  forfeiture,  upon  the  payment  of  costs  and 
charges,  and  the  duties  upon  the  cargo,  which  would  have  been  pay- 
able upon  the  same  goods,  if  legally  imported,  after  the  1st  of  July, 
1812,  that  is  to  say,  upon  payment  of  the  double  duties  imposed  by 
the  act  of  the  1st  of  July,  1812,  c  112.*  Without  question, 
f  •  426  ]  these  acts  of  congress  were  *  directory  and  mandatory  to  the 
secretary ;  and,  in  his  remission,  which  forms  a  part  of  the 
case,  he  purports  to  act,  and  has  in  fact  acted  in  obedience  to  theii 
requirements. 

It  b  wholly  unnecessary  to  inquire  whether  the  secretary  would 
have  had  authority  to  remit  the  forfeiture  in  this  case,  under  the  Re- 
mission Act  of  the  3d  of  March,  1797,  c  67 ;  ^  because,  in  the  first 
place,  the  terms  upon  which  the  remission  is  to  be  granted  by  that 
act,  essentially  difier  firom  those  prescribed  by  these  acts ;  and  be- 
cause, in  the  next  place,  the  secretary  purports  to  have  acted  in  obe- 
dience to  the  latter. 

»  2  State,  at  Large,  628.      «  2  lb.  605.       8  2  lb.  661.       *  2  lb.  768.       »  lib.  606. 
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The  question  then  arises,  in  what  light  the  reservation  and  pay- 
ment of  the  doable  duties,  as  conditions  upon  which  the  remission  is 
granted,  are  to  be  considered  ?  Are  the  double  duties  to  be  deemed 
a  mere  payment  of  lawful  duties ;  or  are  they  to  be  deemed  a  part 
of  the  forfeiture  reserved  out  of  the  proceeds  of  the  cargo  ?  If  the 
latter  be  the  true  construction,  then  the  collector  is  entitied  to  a 
moiety ;  if  the  former,  he  is  barred  of  aU  claim. 

The  duty  of  the  collector  in  superintending  the  collection  of  the 
revenue,  and  in  making  seizures  for  supposed  violations  of  law,  is 
onerous  and  fall  of  perplexity.  K  he  seizes  any  goods,  it  is  at  his 
own  peril ;  and  he  is  condemnable  in  damages  and  costs,  if  it  shall 
turn  out,  upon  the  final  adjudication,  that  there  was  no  probable 
cause  for  the  seizure.  As  a  just  reward  for  his  diligence,  and  a  com- 
pensation for  his  risks ;  at  once  to  stimulate  his  vigilance  and  secure 
his  activity ;  the  laws  of  the  United  States  have  awarded  to  him  a 
large  share  of  the  proceeds  of  the  forfeiture.  But  his  right  by  the 
seizure  is  but  inchoate ;  and,  although  the  forfeiture  may  have  been 
justiy  incurred,  yet  the  government  has  reserved  to  itself  the  right 
to  release  it,  eitiier  in  whole  or  in  part,  until  the  proceeds  have  been 
actually  received  for  distribution ;  and  in  that  event,  and  to  that  ex- 
tent, it  displaces  the  right  of  the  collector.  Such  was  the  decision  of 
this  court  in  the  case  of  the  United  States  v.  Morris,  10  Wheat  246. 
But  whatever  is  reserved  by  the  government  out  of  the  forfeiture,  is 
reserved  as  well  for  the  seizing  officer,  as  for  itself,  and  is  distribut- 
able accordingly.  The  government  has  no  authority,  under  the  exist- 
ing laws,  to  release  the  collector's  share,  as  such,  and  yet  to  retain 
to  itself  the  other  part  of  the  forfeiture. 

•  In  the  present  case,  it  is  perfectiy  clear  that  the  seizure  [  *  427  ] 
of  The  Good  Friends  and  her  cargo  was  justifiable,  and 
that  they  were  forfeited  for  a  violation  of  the  non-intercourse  acts. 
This  is  established  not  only  by  the  final  decree  of  condemnation,  but 
by  the  very  terms  of  the  remission  granted  by  the  secretary  of  the 
lareasury.  In  point  of  law,  no  duties,  as  such,  can  legally  accrue 
upon  the  importation  of  prohibited  goods.  They  are  not  entitied  to 
entry  at  the  custom-house,  or  to  be  bonded. 

They  are,  ipsofacto^  forfeited  by  the  mere  act  of  importation.  The 
Gk>od  Friends,  then,  having  arrived  in  April,  1812,  long  before  the 
double  duties  were  laid,  and  her  cargo  being  prohibited  from  impor- 
tation, it  is  impossible,  in  a  legal  sense,  to  sustain  the  argument,  that 
the  importation  could  be  deemed  iimocent,  and  the  government  could 
be  entitied  to  duties,  as  upon  a  lawful  importation.  It  was  entitied 
to  the  whole  property,  by  way  of  forfeiture,  and  to  nothing  by  way 
of  duties.     When,  therefore,  congress  authorized  the  remission  upon 
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the  payment  of  double  duties,  the  latter  was  imposed  as  a  condition 
of  restitution  upon  the  offending  party.     In  the  langueige  of  the  act        ^ 
of  the  2d  of  January,  1813,  the  remission  was  to  be  "  on  payment  of         * 
the  duties  which  would  have  been  payable  by  law  on  such  goods,         ^ 
&C.,  if  legally  imported ; "  not  upon  payment  of  the  duties  which  had 
lawfully  accrued  upon  the  same  goods.   The  act  presupposes  that  no 
duties  had  accrued  or  could  accrue,  by  operation  of  law,  upon  the 
goods ;  and  the  act  of  the  29th  of  July,  1813,  expressly  treats  it  as  a 
condition.     Indeed,  it  is  impossible  that  double  duties  could  have 
lawfully  accrued  upon  the  importation  of  the  cargo  of  The  Gk>od 
Friends,  in  April,  1812,  when  the  double  duties  were  not  imposed 
until  the  passage  of  the  act  of  the  1st  of  July  of  the  same  year. 

If  the  government  had  reserved  a  gross  sum,  equivalent  to  the 
double  duties,  out  of  the  forfeiture,  as  a  condition  of  the  remission, 
there  could  be  no  doubt  that  the  collector  would  have  been  entitled  to 
his  moiety  of  the  sum  so  reserved.  Can  it  make  any  difference  in  point 
of  law,  that  the  reservation  is  made  by  a  reference  to  double  duties, 
as  a  mode  of  ascertaining  that  sum  ?  It  has  not  been  pretended  that 
the  act  of  the  29th  of  July,  1813,  could  devest  the  rights  of  the  col- 
lector, antecedently  vested  in  him  by  the  existing  laws.  And 
[  •  428  ]  if  such  a  •doctrine  could  be  maintained  at  all,  it  would  still 
be  necessary  to  establish  that  there  was  an  unequivocal 
intention  on  the  part  of  the  government  to  remit  his  share,  and  to 
retain  its  own  share  of  the  forfeiture.  Such  an  extraordinary  exer- 
cise of  power,  if  it  could  be  even  maint€dned,  where  it  is  subversive 
of  existing  rights,  ought  to  be  evidenced  by  terms  susceptible  of  no 
doubt.  We  are  of  opinion  that  the  present  act  neither  justifies  nor 
requires  any  such  construction.  The  double  duties  are  referred  to  as 
a  mere  mode  of  ascertaining  the  amount  intended  to  be  reserved  out 
of  the  forfeiture ;  and  not  as  a  declaration  of  intention  on  the  part 
of  the  government,  that  they  were  to  be  received  as  legal  duties  due 
upon  a  legal  importation. 

But  a  distinction  has  been  taken  at  the  argument  on  behalf  of  the 
United  States,  and  an  apportionment  or  division  of  the  duties  has 
been  insisted  on.  It  is  said,  that  so  much  of  the  duties  demanded  as 
were  equal  to  the  single  duties  payable  by  law  on  imported  goods,  in 
April,  1812,  ought  to  be  considered  as  received  in  that  character  by 
the  government ;  since  this  ca^e  has  been  treated  by  the  government 
as  an  innocent  importation.  But  as  to  the  additional  duties  imposed 
by  the  act  of  1st  of  July,  1812,  they  may  be  considered  as  a  reserva- 
tion of  forfeiture.  And  it  is  added,  that  the  government  has  itself 
acted  upon  this  distinction  in  this  very  case;  for  it  has  allowed  the 
collector  his  moiety  of  the  latter,  and  denied  it  in  respect  to  the 
former. 
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y    The  true  answer  to  be  given  to  this  argument  is,  that  the  act  itself 
Contemplates  no  such  apportionment  or  division  of  the  duties.     The 
j^^uties  are  reserved  as  a  whole,  and  not  in  moieties.     And  it  could 
^ot  well  be  otherwise ;  for,  as  has  been  already  shown,  no  duties  at 
^'all  were  legally  payable  on  the  goods.     They  were  in  fact,  and  were 
treated  by  the  government,  as  prohibited  goods.    And  when  the  gov- 
ernment imposed  the  double  duties  as  a  condition,  they  were  imposed 
as  a  sum  which  would  have  accrued  upon  a  legal  importation  after 
the  1st  day  of  July,  1812.     The  very  circumstance,  that  the  govern- 
ment itself  has  treated  any  part  of  the  reservation  as  forfeiture,  and 
as  distributable  accordingly,  is  conclusive  to  show  that  the  whole  is 
incapable  of  being  treated  as  duties.     The  distinction  con- 
tended for,  then,  not  •being  found  in  the  act  itself,  and  part  [  *  429  ] 
of  it  being  confessedly  received  in  the  character  of  a  for- 
feiture, we  think  the  whole  must  be  treated  as  received  as  a  reserva- 
tion by  way  of  forfeiture.     Our  opinion  is  grounded  upon  the  fact, 
that  the  act  refers  to  the  double  duties  as  a  mere  mode  of  ascertain- 
ing the  amount,  and  that  it  is  undistinguishable  from  the  case  of  a 
reservation  of  a  gross  sum. 

Upon  the  whole,  the  decree  of  the  circuit  court  refusing  the  distri- 
bution is  to  be  reversed,  and  the  cause  remanded  to  that  court,  with 
directions  to  decree  to  the  legal  representatives  of  Allen  ATLane,  the 
collector,  one  moiety  of  the  double  duties,  deducting  that  portion 
which  has  been  already  received  by  him. 

10  H.  109;  16  H.  369 


The  Pbesident,  Recorder,  and  Trustees  op  the  City  of  Cincin- 
nati, Plaintiffs  in  Error,  t;.  The  Lessee  of  Edward  White, 
Defendant  in  Error. 

6  P.  431. 

If  the  owner  of  a  tract  of  land  dedicate  it  to  the  public  nse  as  an  open  sqoare  of  a  citv,  for 
the  conyenicnce  and  accommodation  of  the  inhabitants,  the  public  acquire  a  vested  right 
to  its  possession  for  that  use,  and  the  owner  or  his  representatives  cannot  maintain  an 
action  of  ejectment  to  recover  possession  of  it. 

Vo  constitute  such  a  dedication  the  legal  title  need  not  pass  from  its  owner,  nor  is  it  neces- 
sary that  any  grantee  of  the  use  should  be  in  existence ;  all  that  is  required  is  the  assent 
of  the  owner  of  the  land  to  the  use,  and  the  actual  enjoyment  of  the  use,  for  such  a  length  of 
time  that  the  public  accommodation  and  private  rights  might  be  materially  affected  by  an 
interruption  of  the  enjoyment. 

The  case  is  stated  in  the  opinion  of  the  court. 
Siorer  and  Websterj  for  the  plaintifis. 
Swing'  and  C7ay,  for  the  defendants. 
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*. 

(  •  433  ]      •  THOMPSON,  J.,  delivered  the  opinion  of  the  court  ; 

The  ejectment  in  this  case  was  brought  by  Edward  Whitif      ^ 
who  is  also  the  defendant  in  error,  to  recover  possession  of  a  sma.f      II 
lot  of  ground  in  the  city  of  Cincdnnati,  lying  in  that  part  of  the  cit^      r 
usually  denominated  the  Common.    To  a  right  understanding  of  thc^ 
question  upon  which  the  opinion  of  the  court  rests,  it  will  be  suffi- 
cient to  state  generally,  that  on  the  15th  of  October,  in  the  year  1788,  ' 
John  Cleves  Symmes  entered  into  a  contract  with  the  then  board  of     \ 
treasury,  under  the  direction  of  congress,  for  the  purchase  of  a  large       ^ 
tract  of  land,  then  a  wilderness,  including  that  where  the  city  of         \ 
Cincinnati  now  stands.    Some  negotiations  relative  to  the  payments         i 
for  the  land  delayed  the  consummation  of  the  contract  for  several  •* 

years.    But  on  the  30th  of  September,  1794,  a  patent  was  issued  \ 

conveying  to  Symmes  and  his  associates  the  land  contracted  for;  ^ 

and  as  Symmes  was  the  only  person  named  in  the  patent,  the  fee 
was  of  course  vested  in  him. 

Before  the  issuing  of  the  patent,  however,  and,  as  the  witnesses 
say,  in  the  year  1788,  Mathias  Denman  purchased  of  Symmes  a  part 
of  the  tract  included  in  the  patent,  and  embracing  the  land  whereon 
Cincinnati  now  stands.  That  in  the  same  year,  Denman  sold  one 
third  of  his  purchase  to  Israel  Ludlow,  and  one  third  to  Robert  Pat- 
terson. These  three  persons,  Denman,  Ludlow,  and  Patterson,  being 
the  equitable  owners  of  the  land,  (no  legal  title  having  been  granted,) 
proceeded  in  January,  1789,  to  lay  out  the  town.  A  plan  was  made 
and  approved  of  by  all  the  proprietors,  and  according  to  which  the 
ground  lying  between  Front  street  and  the  river,  and  so  located  as  to 
include  Ihe  premises  in  question,  was  set  apart  as  a  common,  for  the 
use  and  benefit  of  the  town  forever,  reserving  only  the  right  of  a 
ferry ;  and  no  lots  were  laid  out  on  the  land  thus  dedicated  as  a  com- 
mon. 

The  lessor  of  the  plaintiff  made  title  to  the  premises  in  question 
under  Mathias  Denman,  and  produced  in  evidence  a  copy,  duly 
authenticated,  of  the  location  of  the  fraction  17  from  the  books  of 
John  C.  Symmes  to  Mathias  Denman,  as  follows :  "  1791,  April  4, 
Captain  Israel  Ludlow,  in  behalf  of  Mr.  Mathias  Denman,  of  New 
Jersey,  presents  for  entry  and  location  a  warrant  for  one  fraction  of  a 

section,  or  107,",  of  an  acre  of  land,  by  virtue  of  which  he 
[•434]  •locates  the  seventeenth   fractional  section  in  the  fourth 

fractional  township,  east  of  the  Ghreat  Miami  River,  in  the 
first  fractional  range  of  townships  on  the  Ohio  Biver ;  number  of  the 
warrant  192.'*  In  March,  1795,  Denman  conveyed  his  interest,  which 
was  only  an  equitable  interest,  in  the  lands  so  located  to  Joel  Wil- 
liams ;  and  on  the  14th  of  February,  1800,  John  Cleves  Symmes  con- 
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veyed  to  Joel  WiUiams  in  fee,  certain  lands  described  in  the  deed 
which  included  the  premises  in  question ;  and  on  the  16th  of  April, 
1800,  Joel  Williams  conveyed  to  John  Daily  the  lot  now  in  question. 
And  the  lessor  of  the  plaintiff  by  sundry  mesne  conveyances,  de- 
duces a  title  to  the  premises  to  himseUL 

In  the  course  of  the  trial,  several  exceptions  were  taken  to  the 
ruling  of  the  court,  with  respect  to  the  evidence  o£fered  on  the  par^ 
of  the  plaintiff  in  making  out  his  claim  of  title.  But  in  the  view 
which  the  court  has  taken  of  what  may  be  considered  the  substantial 
merits  of  the  case,  it  becomes  unnecessary  to  notice  those  excep- 
tions. 

The  merits  of  the  case  will  jwroperly  arise  upon  one  of  the  instruc- 
tions given  by  the  court,  as  asked  by  the  plaintiff,  and  in  refusing  to 
give  one  of  the  instructions  asked  on  the  part  of  the  defendant.  At 
the  request  of  the  plaintiff,  the  court  instructed  the  jury,  ^  that  to 
enable  the  city  to  hold  this  ground  and  defend  themselves  in  this 
action  by  possession,  they  must  show  an  unequivoccJ,  uninterrupted 
possession  for  at  least  twenty  years.^' 

On  the  pcurt  of  the  defendants,  the  court  was  asked  to  instruct  the 
jury,  ^^  that  it  was  competent  for  the  original  proprietors  of  the  town 
of  Cincinnati  to  reserve  and  dedicate  any  part  of  said  town  to  public 
uses,  without  granting  the  same  by  writing  or  deed  to  any  particular 
person;  by  which  reservation  and  dedication  the  whole  estate  of  the 
said  proprietors  in  said  land,  thus  reserved  and  dedicated,  became  the 
property  of  and  was  vested  in  the  public,  for  the  purposes  intended 
by  the  said  proprietors ;  and  that,  by  such  dedication  and  reservation, 
the  said  original  proprietors,  and  all  persons  claiming  under  them,  are 
estopped  from  asserting  any  claim  or  right  to  the  said  land  thus  re- 
served and  dedicated."  The  court  refused  to  give  the  instruction  as 
asked,  but  gave  the  following  instruction :  — 

^  That  it  was  competent  for  the  original  proprietors  of  the 
•town  of  Cincinnati  to  reserve  and  dedicate  any  part  of  [  *  435  ] 
said  town  to  public  uses,  without  granting  the  same  by 
writing  or  deed  to  any  particular  person;  by  which  reservation  and 
dedication  the  right  of  use  to  such  part  is  vested  in  the  public  for 
the  purposes  designated ;  but  that  such  reservation  and  dedication  do 
not  invest  the  public  with  the  fee." 

The  ruling  of  the  court  to  be  collected  from  these  instaructions  was, 
that  although  there  might  be  a  petrol  reservation  and  dedication  to 
the  public  of  the  use  of  lands,  yet  such  reservation  and  dedication 
did  not  invest  the  public  with  the  fee ;  and  that  a  possession  and  en- 
joyment of  the  use  for  less  than  twenty  years,  was  not  a  defence  in 
this  action. 
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The  decision  and  direction  of  the  circuit  court  upon  those  points, 
come  up  on  a  writ  of  error  to  this  court 

It  is  proper,  in  the  first  place,  to  observe  that,  although  the  land 
which  is  in  dispute,  and  a  part  of  which  is  the  lot  now  in  question, 
has  been  spoken  of  by  the  witnesses  as  having  been  set  apart  by  the 
proprietors  as  a  common,  we  are  not  to  understand  the  term  as  used 
by  them  in  its  strict  legal  sense ;  as  being  a  right  or  profit  which  one 
man  may  have  in  the  lands  of  another ;  but  in  its  popular  sense,  as  a 
piece  of  ground  left  open  for  common  and  public  use,  for  the  conve- 
nience and  accommodation  of  the  inhabitants  of  the  town. 

Dedications  of  land  for  public  purposes  have  frequently  come 
under  the  consideration  of  this  court ;  and  the  objections  Vhich  have 
generally  been  raised  against  their  validity  have  been  the  want  of  a 
grantee  competent  to  take  the  title ;  applying  to  them  the  rule  which 
prevails  in  private  grants,  that  there  must  be  a  grantee  as  well  as  a 
grantor.  But  that  is  not  the  light  in  which  this  court  has  considered 
such  dedications  for  public  use.  The  law  applies  to  them  rules 
adapted  to  the  nature  and  circumstances  of  the  case,  and  to  carry 
into  execution  the  intention  and  object  of  the  grantor,  and  secure  to 
the  public  the  benefit  held  out,  and  expected  to  be  derived  from,  and 
enjoyed  by  the  dedication. 

It  was  admitted  at  the  bar,  that  dedications  of  land  for  charitable 
and  religious  purposes,  and  for  public  highways,  were  valid,  without 
any  grantee  to  whom  the  fee  could  be  conveyed.  Although  such  are 
the  cases  which  most  frequently  occur  and  are  fo  be  found 
[  •  436  ]  in  the  books,  it  is  not  perceived  how  any  well-*  grounded 
distinction  can  be  made  between  such  cases  and  the  pres- 
ent The  same  necessity  exists  in  the  one  case  as  in  the  other,  for 
the  purpose  of  effecting  the  object  intended.  The  principle,  if  well 
founded  in  the  law,  must  have  a  general  application  to  all  appropria- 
tions and  dedications  for  public  use,  where  there  is  no  grantee  in  esse 
to  take  the  fee.  But  this  forms  an  exception  to  the  rule  applicable 
to  private  grants,  and  grows  out  of  the  necessity  of  the  case.  In 
this  class  of  cases  there  may  be  instances,  contrary  to  the  general 
rule,  where  the  fee  may  remain  in  abeyance  until  there  is  a  grantee 
capable  of  taking,  where  the  object  and  purpose  of  the  appropriation 
look  to  a  future  grantee  in  whom  the  fee  is  to  vest  But  the  validity 
of  the  dedication  does  not  depend  on  this ;  it  will  preclude  the  party 
making  the  appropriation  from  reasserting  any  right  over  the  land, 
at  all  events  so  long  as  it  remains  in  public  use ;  although  there  may 
never  arise  any  grantee  capable  of  taking  the  fee. 

The  recent  case  of  Beatty  v.  Kurts,  2  Pet  666,  in  this  court,  is 
somewhat  analogous  to  the  present   There  a  lot  of  ground  had  been 
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marked  out  upon  the  original  plan  of  an  addition  to  Greorgetown, 
^  for  the  Lutheran  Church,"  and  had  been  used  as  a  place  of  burial 
from  the  time  of  the  dedication.  There  was  not,  however,  at  the 
time  of  the  appropriation,  or  at  any  time  afterwards,  any  inrorjK)- 
rated  Lutheran  Church  capable  of  taking  the  donation. 

The  case  turned  upon  the  question,  whether  the  title  to  the  lot  ever 
passed  from  Charles  Beatty,  so  far  as  to  amount  to  a  perpetual  ap- 
propriation of  it  to  the  use  of  the  Lutheran  Church.  That  was  a 
parol  dedication  only,  and  designated  on  the  plan  of  the  town.  The 
principal  objection  relied  upon  was,  that  there  was  no  grantee  capa- 
ble of  taking  the  grant  But  the  court  sustained  the  donation,  on 
the  ground  that  it  was  a  dedication  of  the  lot  to  public  and  pious 
uses,  adopting  the  principle  that  had  been  laid  down  in  the  case  of 
ttie  Town  of  Pawlet  v.  Clark,  9  Cranch,  292,  that  appropriations  of 
this  description  were  exceptions  to  the  general  rule  requiring  a 
grantee.  That  it  was  like  a  dedication  of  a  highway  to  the  public. 
This  last  remark  shows  that  the  case  did  not  turn  upon  the  bill  of 
rights  of  Maryland,  or  the  statute  of  Elizabeth  relating  to 
charitable  uses,  but  rested  upon  more  general  *  principles,  [  *  437  J 
as  is  evident  from  what  fell  from  the  court  in  the  case  of 
the  Town  of  Pawlet  v.  Clark,  which  was  a  dedication  to  religious 
uses ;  yet  the  court  said  this  was  not  a  novel  doctrine  in  the  common 
law.  In  the  familiar  case  where  a  man  lays  out  a  street  or  public 
highway  over  his  land,  there  is,  strictly  speaking,  no  grantee  of  the 
easement,  but  it  takes  effect  by  way  of  grant  or  dedication  to  public 
uses.  And  in  support  of  the  principle,  the  case  of  Lade  v.  Shepherd, 
2  Stra.  1004,  was  referred  to,  w^iich  was  an  action  of  trespass,  and 
the  place  where  the  supposed  trespass  was  committed  was  formerly 
the  property  of  the  plaintiff,  who  had  laid  out  a  street  upon  it,  which 
had  continued  thereafter  to  be  used  as  a  public  highway  ;  and  it  was 
insisted,  on  the  pcurt  of  the  defendant,  that  by  the  plaintiff's  making  a 
street,  it  was  a  dedication  of  it  to  the  public,  and  that  although  he,  the 
defendant,  might  be  liable  for  a  nuisance,  the  plaintiff  could  not  sue 
him  for  a  trespass.  But  the  court  said,  it  is  certainly  a  dedication  to 
the  public,  so  far  as  the  public  has  occasion  for  it,  which  is  only  for 
a  right  of  passage,  but  it  never  was  understood  to  be  a  transfer  of 
his  absolute  {property  in  the  soiL 

The  doctrine  necessarily  growing  out  of  that  case,  has  a  strong 
bearing  upon  the  one  now  before  the  court,  in  two  points  of  view. 
It  shows,  in  the  first  place,  that  no  deed  or  writing  was  necessary  to 
constitute  a  valid  dedication  of  the  easement.  All  that  was  done, 
from  any  thing  that  appears  in  the  case,  was  barely  laying  out  the 
street  by  the  owner,  across  his  land.     And,  in  the  second  place,  that 
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it  is  not  necessary  that  the  fee  of  the  land  should  pass,  in  order  to 
secure  the  easement  to  the  public  And  this  must  necessarily  foe  so, 
from  the  nature  of  the  case,  in  the  dedication  of  all  public  highways. 
There  is  no  grantee  to  take  immediately,  nor  is  any  one  contemplated 
by  the  party  to  take  the  fee  at  any  future  day.  No  grant  or  convey- 
ance can  be  necessary  to  pass  the  fee  out  of  the  owner  of  the  land, 
and  let  it  remain  in  abeyance  imtil  a  grantee  shall  come  in  esse; 
and  indeed  the  case  referred  to  in  Strange,  considers  the  fee  as  re- 
maining in  the  original  owner ;  otherwise  he  could  sustain  no  action 
for  a  private  injury  to  the  soil,  he  having  transferred  to  the  public  the 
actual  possession. 

If  this  is  the  doctrine  of  the  law  apj^cable  to  highways,  it  must 
apply  with  equal  force,  and  in  all  its  parts,  to  aU  dedications 
[  •438  ]  of  •  land  to  public  uses;  and  it  was  so  applied  by  this  court 
to  the  reservation  of  a  public  spring  of  water  for  public  use, 
in  the  case  of  IVFConnell  v.  The  Trustees  of  the  Town  of  Lexington, 
12  Wheat  582.  The  court  said,  the  reasonableness  of  reserving  a 
public  spring  for  public  use,  the  concurrent  opinion  of  all  the  settlers 
that  it  was  so  reserved,  the  universal  admission  of  all  that  it  was  never 
understood  that  the  spring  lot  was  drawn  by  any  person,  and  the 
early  appropriation  of  it  to  public  purposes,  were  decisive  against  the 
claim. 

The  right  of  the  public  to  the  use  of  the  common  in  Cincinnati, 
must  rest  on  the  same  principles  as  the  right  to  the  use  of  the  streets ; 
and  no  one  will  contend  that  the  original  owners,  after  having  laid 
out  streets,  and  sold  building  lots  thereon,  and  improvements  made, 
could  claim  the  easement  thus  dedicated  to  the  public. 

All  public  dedications  must  be  considered  with  reference  to  the  use 
for  which  they  are  made ;  and  streets  in  a  town  or  city  may  require 
a  more  enlarged  right  over  the  use  of  the  land,  in  order  to  carry  into 
effect  the  purposes  intended,  than  may  be  necessary  in  an  appropria- 
tion for  a  highway  in  the  country ;  but  the  principle,  so  far  as  respects 
the  right  of  the  original  owner  to  disturb  the  use,  must  rest  on  the 
same  ground  in  both  cases ;  and  applies  equally  to  the  dedication  of 
the  common  as  to  the  streets.  It  was  for  the  public  use  and  conven- 
ience and  accommodation  of  the  inhabitants  of  Cincinnati;  and 
doubtless  greatly  enhanced  the  value  of  the  private  property  adjoin- 
ing this  common,  and  thereby  compensated  the  owners  for  the  land 
thus  thrown  out  as  public  grounds. 

And  after  being  thus  set  apart  for  public  use,  and  enjoyed  as  such, 
and  private  and  individual  rights  acquired  with  reference  to  it,  the 
law  considers  it  in  the  nature  of  an  estoppel  in  paisy  which  precludes 
the  original  owner  from  revoking  such  dedicatien.     It  is  a  violation 
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of  good  faith  to  the  pnblici  and  to  tibose  who  have  acqnired  private 
property  with  a  view  to  the  enjoyment  of  the  use  tibus  publicly 
granted. 

The  right  of  the  public  in  such  cases  does  not  depend  upon  a 
twenty  years'  possession.  Such  a  doctrine,  applied  to  public  high- 
ways and  the  streets  of  the  numerous  villages  and  cities  that  are  so 
rapidly  springing  up  in  every  part  of  our  country,  would  be  destruc- 
tive of  public  convenience  and  private  right. 

•The  case  of  Jarvis  v.  Dean,  3  Bing.  447,  shows  that  [  ^439  ] 
rights  of  this  description  do  not  rest  upon  length  of  posses- 
sion. The  plaintijBT's  right  to  recover  in  that  case,  turned  upon  the 
question  whether  a  certain  street  in  the  parish  of  Islington  had  been 
dedicated  to  the  public  as  a  common  public  highway.  Chief  Justice 
Best,  upon  the  trial,  told  the  jury  that  if  they  thought  the  street  had 
been  used  for  years  as  a  public  thoroughfare,  with  the  assent  of  the 
owner  of  the  soil,  they  might  presume  a  dedication ;  and  the  jury 
found  a  verdict  for  the  plaintiff,  and  the  court  refused  to  grant  a  new 
trial,  but  sanctioned  the  direction  given  to  the  jury,  and  the  verdict 
found  thereupon ;  although  this  street  had  been  used  as  a  public  road 
only  four  or  five  years ;  the  court  sayings  the  jury  were  warranted  in 
presuming  it  was  used  with  the  full  assent  of  the  owner  of  the  soiL 
The  point,  therefore,  upon  which  the  establishment  of  the  public 
street  rested,  was  whether  it  had  been  used  by  the  public  as  such, 
with  the  assent  of  the  owner  of  the  soil ;  not  whether  such  use  had 
been  for  a  length  of  time,  which  would  give  the  right  by  force  of  the 
possession ;  nor  whether  a  grant  might  be  presumed ;  but  whether  it 
had  been  used  with  the  assent  of  the  owner  of  the  land ;  necessarily 
implying  that  the  mere  naked  fee  of  the  land  remained  in  the  owner 
of  the  soil,  but  that  it  became  a  public  street,  by  his  permission  to  have 
it  used  as  such.  Such  use,  however,  ought  to  be  for  such  a  length 
of  time  that  the  public  accommodation  and  private  rights  might  be 
materially  a£fected  by  an  interruption  of  the  enjoyment. 

In  the  (nresent  case,  the  fact  of  dedication  to  public  use  is  not  left 
to  inference,  from  the  circumstance  that  the  land  has  been  enjoyed  as 
a  common  for  many  years.  But  the  actual  appropriation  for  that 
purpose  is  established  by  the  most  positive  and  conclusive  evidence. 
And  indeed  the  testimony  is  such  as  would  have  warranted  the  jury 
in  presuming  a  grant,  if  that  had  been  necessary.  And  the  fee  might 
be  considered  in  abeyance,  until  a  competent  grantee  appeared  to 
receive  it ;  which  was  as  early  as  the  yejur  1802,  when  the  city  was 
incOTporated.  And  the  common  having  then  been  taken  under  the 
charge  and  direction  of  the  trustees,  would  be  amply  sufficient  to 
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Bhow  an  acceptance,  if  that  was  necesseuy,  for  securing  the  protec- 
tion of  the  public  right. 
[  ^440  ]  •But  it  has  been  argued  that  this  appropriation  was  a 
nullity,  because  the  proprietors,  Denman,  Ludlow,  and  Pat- 
terson, when  they  laid  out  the  town  of  Cincinnati,  and  appropriated 
this  ground  as  a  common,  in  the  year  1789,  had  no  title  to  the  land, 
as  the  patent  to  Symmes  was  not  issued  until  the  year  1794.  It  is 
undoubtedly  true  that  no  legal  title  had  passed  from  the  United 
States  to  Symmes.  But  the  proprietors  had  purchased  of  Symmes 
all  his  equitable  right  to  their  part  of  the  tract  which  he  had  under 
his  contract  with  the  government.  This  objection  is  more  specious 
than  solid,  and  does  not  draw  after  it  the  conclusions  alleged  at  the 
bar. 

There  is  no  particular  form  or  ceremony  necessary  in  the  dedica- 
tion of  land  to  public  use.  All  that  is  required  is  the  assent  of  the 
owner  of  the  land,  and  the  fact  of  its  being  used  for  the  public  pur- 
poses intended  by  the  appropriation.  This  was  the  doctrine  in  the 
case  of  Jarvis  and  Dean,  3  Bing.  447,  already  referred  to,  with  respect 
to  a  street ;  and  the  same  rule  must  apply  to  all  public  dedications ; 
and  from  the  mere  use  of  the  land,  as  public  land,  thus  appropriated, 
the  assent  of  the  owner  may  be  presumed.  In  the  present  case,  there 
having  been  an  actual  dedication  fully  proved,  a  continued  assent 
will  be  presumed,  until  a  dissent  is  shown  ;  and  this  should  be  satis- 
factorily established  by  the  party  claiming  against  the  dedication.  In 
the  case  of  Rex  v.  Uoyd,  1  Camp.  262,  Lord  EUenborough  says,  if 
the  owner  of  the  soil  throws  open  a  passage,  and  neither  marks  by 
any  visible  distinction  that  he  means  to  preserve  all  his  rights  over  it, 
nor  excludes  persons  from  passing  through  it  by  positive  prohibition, 
he  shall  be  presumed  to  have  dedicated  it  to  the  public 

At  the  time  the  plan  of  the  town  of  Cincinnati  was  laid  out  by 
the  proprietors,  and  the  common  dedicated  to  public  use,  no  legal 
title  had  been  granted.  But  as  soon  as  Symmes  became  vested  with 
the  legal  title,  imder  the  patent  of  1794,  the  equitable  right  of  the 
proprietors  attached  upon  the  legal  estate,  and  Symmes  became  their 
trustee,  having  no  interest  in  the  land  but  the  mere  naked  fee.  And 
the  assent  of  the  proprietors  to  the  dedication  continuing,  it  has  the 
same  effect  and  operation  as  if  it  had  originally  been  made  after  the 
patent  issued.  It  may  be  considered  a  subsequent  ratification  and 
affirmance  of  the  first  appropriation.  And  it  is  very  satis- 
[  ^441  ]  factorily  proved,  •that  Joel  Williams,  from  whom  the  les- 
sor of  the  plaintiff  deduces  his  title,  well  understood,  when 
he  purchased  of  Denman,  and  for  some  years  before,  that  this  ground 
bad  been  dedicated  as  a  public  common  by  the  proprietors.     The 
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original  plat,  exhibiting  this  ground  as  a  common,  was  delivered  to 
him  at  the  time  of  the  purchase.  And  when  he  afterwards,  in  the 
year  1800,  took  a  deed  from  Symmes,  he  must,  according  to  the  evi- 
dence in  the  case,  have  known  that  he  was  a  mere  trustee,  holding 
only  the  naked  fee.  And  from  the  notoriety  of  the  fact,  that  these 
grounds  were  laid  open  and  used  as  a  common,  it  is  fairly  to  be 
presumed,  that  all  subsequent  purchasers  had  full  knowledge  of  the 
fact 

But  it  is  contended  that  the  lessor  of  the  plaintiff  has  shown  the 
legal  title  to  the  premises  in  question  in  himself,  which  is  enough  to 
entitle  him  to  recover  at  law ;  and  that  the  defendants'  remedy,  if 
any  they  have,  is  in  a  court  of  equity.  And  such  was  substantially 
the  opinion  of  the  circuit  court,  in  the  fourth  instruction  asked  by  the 
plaintiff,  and  given  by  the  court,  namely,  ^  that  if  the  said  proprietors 
did  appropriate  said  ground,  having  no  title  thereto,  and  afterwards 
acquired  an  equitable  title  only,  that  equitable  title  could  not  enure 
so  as  to  vest  a  legal  title  in  the  city  or  citizens,  and  enable  them  to 
defend  themselves  in  an  action  of  ejectment  brought  against  them  by 
a  person  holding  the  legal  title. 

We  do  not  accede  to  this  doctrine.  For  should  it  be  admitted, 
that  the  mere  naked  fee  was  in  the  lessor  of  the  plaintiff,  it  by  no 
means  follows  that  he  is  entitled  to  recover  possession  of  the  conmion 
in  an  action  of  ejectment 

This  is  a  possessory  action,  and  the  plaintiff,  to  entitle  himself  to 
recover,  must  have  the  right  of  possession ;  and  whatever  takes  away 
this  right  of  possession,  will  deprive  him  of  the  remedy  by  ejectment 
Adams's  Eject  32 ;  Starkie,  part  4,  506,  507. 

This  is  the  rule  laid  down  by  Lord  Mansfield  in  Atkins  v.  Horde, 
1  Burr.  119.  An  ejectment,  says  he,  is  a  possessory  remedy,  and  only 
competent  where  the  lessor  of  the  plaintiff  may  enter;  ;and  every 
plaintiff  in  ejectment  must  show  a  right  of  possession  as  well  as  of 
property.  And  in  the  case  of  Doe  v.  Staple,  2  Dum.  &  East,  684,  it 
was  held,  that  although  an  outstanding  satisfied  term  may 
be  presumed  to  be  surrendered,  *  yet  an  unsatisfied  term,  [  *  442  ] 
raised  for  the  purpose  of  securing  an  annuity,  cannot,  during 
the  life  of  the  annuitant;  and  may  be  set  up  as  a  bar  to  the  heur  at 
law,  even  though  he  claim  only  subject  to  the  charge.  Thereby 
dearly  showing  the  plaintiff  must  have,  not  only  the  legal  title,  but  a 
clear  present  right  to  the  possession  of  the  premises ;  or  he  cannot 
recover  in  an  action  of  ejectment  And  in  the  case  of  Doe  r.  Jack- 
son, 2  DowL  &  RyL  523,  Bailey,  Justice,  says,  **  an  action  of  eject- 
ment, which  from  first  to  last  is  a  fictions  remedy,  is  founded  on  the 
principle  that  the  tenant  in  possession  is  a  wrongdoer ;  and  unless 
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he  is  BO  at  the  time  the  action  is  brought,  the  plaintiff  cannot 
recover." 

If,  then,  it  is  indispensable  tiiat  the  lessor  of  the  plaintiff  should 
show  a  right  of  possession  in  himself,  and  that  the  defendants  are 
wrongdoers,  it  is  difficult  to  perceive  on  what  grounds  this  action 
can  be  sustained. 

The  later  authorities  in  England  which  have  been  referred  to, 
leave  it  at  least  questionable,  whether  the  doctrine  of  Lord  Mansfield, 
in  the  case  of  Groodtitie  v.  Alker,  (1  Burr.  143,)  "  that  ejectment  will 
lie  by  the  owner  of  the  soil  for  land,  which  is  subject  to  a  passage 
over  it  as  the  king's  highway,"  would  be  sustained  at  the  present 
day  at  Westminster  HalL  It  was  not  even  at  that  day  considered  a 
settled  point,  for  the  counsel  on  the  argument  (page  140)  referred  to 
a  case,  said  to  have  been  decided  by  Lord  Hardwicke,  in  which  he 
held  that  no  possession  could  be  delivered  of  the  soil  of  a  highway, 
and  therefore  no  ejectment  would  lie  for  it. 

This  doctrine  of  Lord  Mansfield  has  crept  into  most  of  our  ele- 
mentary treatises  on  the  action  of  ejectment,  and  has  apparentiy,  in 
some  instances,  been  incidentally  sanctioned  by  judges.  But  we  are 
not  aware  of  its  having  been  adopted  in  any  other  case  where  it  was 
the  direct  point  in  judgment  No  such  case  was  referred  to  on  the 
argument,  and  none  has  fallen  under  our  notice.  There  are,  however, 
several  cases  in  the  supreme  court  of  errors  of  Connecticut,  where  the 
contrary  doctrine  has  been  asserted  and  sustained  by  reasons  much 
more  satisfactory  than  those  upon  which  the  case  in  Burrow  is  made 
to  rest     Stiles  v.  Curtis,  4  Day,  328 ;  Peck  v.  Smith,  1  Con.  103. 

But  if  we  look  at  the  action  of  ejectment  on  principle, 

[  *  443  ]  and  *  inquire  what  is  its  object,  it  c€umot  be  sustained  on 

any  rational  ground.     It  is  to  recover  possession  of  tiie 

land  in  question ;  and  the  judgment,  if  carried  into  execution,  must 

be  followed  by  delivery  of  possession  to  the  lessor  of  the  plaintiff 

The  purpose  for  which  the  action  is  brought,  is  not  to  try  the  mere 
abstract  right  to  the  soil,  but  to  obtain  actual  possession ;  the  very 
thing  to  which  the  plaintiff  can  have  no  exclusive  or  private  right 
This  would  be  utterly  inconsistent  with  the  admitted  public  right 
That  right  consists  in  the  uninterrupted  enjoyment  of  the  possession 
The  two  rights  are  therefore  incompatible  with  each  other,  and  can 
not  stand  together.  The  lessor  of  the  plaintiff  seeks  specific  relief, 
and  to  be  put  into  the  actual  possession  of  the  land.  The  very  firuit 
of  his  action,  therefore,  if  be  avails  himself  of  it,  will  subject  him  to 
an  indictment  for  a  nuisance ;  tiie  private  right  of  possession  being 
in  direct  hostility  with  the  easement^  or  use  to  which  the  public  are 
entitied ;  and  as  to  the  plaintiff's  taking  possession  subject  to  the 
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easement,  it  is  utterly  impracticable.  It  is  well  said,  by  Mr.  Justice 
Smith  in  the  case  of  Stiles  v.  Curtis,  4  Day,  328,  that  the  execution 
of  a  judgment  in  such  case,  involves  as  great  an  inconsistency  as  to 
issue  an  habere  fa4nas  possessionem  of  certain  premises  to  A,  subject 
to  the  possession  of  B.  It  is  scdd,  cases  may  exist  where  this  action 
ought  to  be  sustained  for  the  public  benefit,  as  where  erections  are 
placed  on  the  highway,  obstructing  the  public  use.  But  what  benefit 
would  result  from  this  to  the  public?  It  would  not  remove  the 
nuisance.  The  effect  of  a  recovery  would  only  be  to  substitute 
another  offender  against  the  public  right,  but  would  not  abate  the 
nuisance.     That  must  be  done  by  another  proceeding. 

It  is  said  in  the  case  in  Burrow,  that  an  ejectment  could  be  main- 
tained because  trespass  would  lie.  But  this  certainly  does  not 
follow.  The  object  and  effect  of  the  recoveries  are  entirely  difierent 
The  one  is  to  obtain  possession  of  the  land,  which  is  inconsistent  with 
the  enjoyment  of  the  public  right;  and  the  other  is  to  recover 
damages  merely,  and  not  to  interfere  with  the  possession,  which  is  in 
perfect  harmony  with  the  public  right  So  also,  if  the  fee  is  supposed 
to  remain  in  the  original  owner,  cases  may  arise  where  perhaps  waste 
or  a  special  action  on  the  case  may  be  sustained  for  a  private  injury 
to  such  owner.  But  these  are  actions  perfectly  consistent 
with  *  the  public  right  But  a  recovery  in  an  action  of  [  *  444  ] 
ejectment,  if  carried  into  execution,  is  directly  repugnant  to 
the  public  right. 

Upon  the  whole,  the  opinion  of  the  court  is,  that  the  judgment 
must  be  reversed,  and  the  cause  sent  back  with  directions  to  issue  a 
venire  de  novo. 

10  P.  662;  7  H.  186;  0  H.  10;  14  H.  268;  6  Wal.  468;  10  0.  682;  11  0. 4^ 
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Under  the  3(1  section  of  the  act  of  April  20, 1818,  (3  Stats,  at  Large,  448,)  it  is  not  necea 
sary  that  the  ressel  should  be  armed,  or  in  a  condition  to  commit  hostilities,  on  leaving 
the  United  States,  in  order  to  conyict  one  indicted  for  being  concerned  in  fitting  ont  a 
ressel  with  intent  that  she  should  be  employed,  &c.  It  is  sufficient  if  the  defendant  was 
knowingly  concerned  in  fitting  ont  or  arming  the  ressel,  with  intent,  &c.,  though  that  intent 
should  appear  to  have  been  defeated  afYer  the  ressel  sailed. 

But  if  the  defendant  had  no  fixed  intention  when  the  ressel  sailed  to  employ  her  as  a  prira* 
teer,  but  only  a  wish  so  to  employ  her  if  he  could  obtain  funds,  on  her  arrival  at  a  foreign 
port,  for  the  purpose  of  arming  her,  then  he  is  not  guilty. 

The  case  is  stated  in  the  opinion  of  the  court 

WilUamSi  (district-attorney  for  Maryland,)  for  the  United  States. 
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Wirif  contriu 

[  •462  ]      •  Thompson,  J^  delivered  the  opinion  of  the  court    . 

This  case  comes  up  from  tibe  circnit  court  of  the  United 
States  for  the  Maryland  district,  on  a  division  of  opinion  of  the 
judges,  upon  certain  instmctions  prayed  for  to  the  jury. 

The  indictment  upon  which  the  defendant  was  put  upon  his  trial, 
contains  a  number  of  counts,  to  which  the  testimony  did  not  apply, 
and  which  are  not  now  drawn  in  question.  The  12th  and  13th 
are  the  only  counts  to  which  the  evidence  applied ;  and  the  offence 
charged  in  each  of  these  is  substantially  the  same ;  to  wit,  that  the 
said  John  D.  Quincy,  on  the  31st  day  of  December,  1828,  at  the 
district  of  Maryland,  &C.,  with  force  and  arms,  was  knowingly  con- 
cerned in  the  fitting  out  of  a  certain  vessel  called  The  Bolivar,  other- 
wise called  Las  Damas  Argentinas,  with  intent  that  such  vessel 
should  be  employed  in  the  service  of  a  foreign  people,  that  is  to  say, 
in  the  service  of  the  United  Provinces  of  Rio  de  la  Plata, 
[  *  463  ]  to  commit  *  hostilities  against  the  subjects  of  a  foreign 
prince ;  that  is  to  say,  against  the  subjects  of  his  imperial 
majesty,  the  constitutional  emperor  and  perpetual  defender  of  Brazil, « 
with  whom  the  United  States  then  were,  and  still  are  at  peace, 
against  the  form  of  the  act  of  congress  in  such  case  made  and  pro- 
vided. 

The  act  of  congress  under  which  the  indictment  was  found,  (6th 
vol  Laws  U.  S.  321,  §  3,)  declares,  '^that  if  any  person  shall, 
within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to 
fit  out  and  arm,  or  procure  to  be  fitted  out  and  eirmed,  or  shall  know- 
ingly be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any 
ship  or  vessel,  with  intent  that  such  ship  or  vessel  shall  be  employed 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  to  cruise  or  commit  hostilities  against  the  subjects,  citizens, 
or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  States  are  at  peace,  &c.,  every 
person  so  offending,  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  shall  be  fined  not  more  than  $10,000,  and  imprisoned  not  more 
than  three  years,  &c. 

The  testimony  being  closed,  several  prayers,  both  on  the  part  of 
the  United  States  and  of  the  defendant,  were  presented  to  the  court 
for  their  opinion  and  direction  to  the  jury;  and  upon  which  the 
opinions  of  the  judges  were  opposed,  and  which  will  now  be  noticed 
in  the  order  in  which  they  were  made. 

On  the  part  of  the  defendant  the  court  was  requested  to  cl\ar^e  the 
jury,  that  if  they  believe  that  when  The  Bolivar  left  Baltimore,  and 
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when  she  arrived  at  St.  Thomas,  and  during  the  voyage  from  Balti- 
more to  St.  Thomas,  she  was  not  armed,  or  at  all  prepared  for  war, 
or  in  a  condition  to  commit  hostilities,  the  verdict  most  be  for  the 
defeniiant. 

The  prayer  on  the  part  of  the  United  States  npon  this  part  of  the 
case,  was,  in  substance,  that  if  the  jury  find  from  the  evidence  that 
the  defendant  was,  within  the  district  of  Maryland,  knowingly  con- 
cerned in  the  fitting  out  the  privateer  Bolivar,  with  intent  that  she 
should  be  employed  in  the  manner  alleged  in  the  indictment,  then 
the  defendant  was  guilty  of  the  offence  charged  against  him,  although 
the  jury  should  find  that  the  equipments  of  the  said  privateer  were 
not  complete  within  the  United  States,  and  that  the  cruise 
did  not  •actually  commence  until  men  were  recruited,  and  [  *464  ] 
further  equipments  were  made  at  the  island  of  St  Thomas 
in  the  West  Indies. 

The  instruction  which  ought  to  be  given  to  the  jury  under  these 
prayers  involves  the  construction  of  the  act  of  congress,  touching  the 
extent  to  which  the  preparation  of  the  vessel  for  cruising  or  commit- 
ting hostilities  must  be  carried  before  she  leaves  the  limits  of  the 
United  States,  in  order  to  bring  the  case  within  the  act. 

On  the  part  of  the  defendant  it  is  contended,  that  the  vessel  must 
be  fitted  out  and  armed,  if  not  complete,  so  far  at  least  as  to  be  pre- 
pared for  war,  or  in  a  condition  to  commit  hostilities.  We  do  not 
think  this  is  the  true  construction  of  the  act  It  has  been  argued 
that  although  the  offence  created  by  the  act  is  a  misdemeanor,  and 
there  cannot,  legally  speaking,  be  principal  and  accessory,  yet  the 
act  evidently  contemplates  two  distinct  classes  of  offenders.  The 
principal  actors  who  are  directly  engaged  in  preparing  the  vessel, 
and  another  class  who,  though  not  the  chief  actors,  are  in  some  way 
concerned  in  the  preparation. 

The  act  in  this  respect  may  not  be  drawn  with  very  great  perspi- 
cuity. But  should  the  view  taken  of  it  by  the  defendant's  counsel 
be  deemed  correct  (which,  however,  we  do  not  admit,)  it  is  not  per- 
ceived how  it  can  affect  the  present  case.  For  the  indictment, 
according  to  this  construction,  places  the  defendant  in  the  secondary 
class  of  offenders.  He  is  only  charged  with  being  knowingly  con- 
cerned in  the  fitting  out  the  vessel,  with  intent  that  she  should  be 
employed,  &c.  To  bring  him  within  the  words  of  the  act,  it  is  not 
necessary  to  charge  him  with  being  concerned  in  fitting  out  and 
arming.  The  words  of  the  act  are,  fitting  out  or  arming.  Either 
will  constitute  the  offence.  But  it  is  said  such  fitting  out  must  be 
of  a  vessel  armed,  and  in  a  condition  to  commit  hostilities,  otherwise 
the  minor  actor  may  be  guilty  when  the  greater  would  not     For  as 


190         SUPREME   COURT   OF  THE  UNITED  STATES. 


United  States  v.  Qaincy.    6  P. 


Wirtf  oontriu 

[  •462  ]      •  Thompson,  J.,  delivered  the  opinion  of  the  conrt    . 

This  case  comes  up  from  the  circuit  court  of  the  United 
States  for  the  Maryland  district,  on  a  division  of  opinion  of  the 
judges,  upon  certain  instructions  prayed  for  to  the  jury. 

The  indictment  upon  which  the  defendant  was  put  upon  his  trial, 
contains  a  number  of  counts,  to  which  the  testimony  did  not  apply, 
and  ^hich  are  not  now  drawn  in  question.  The  12th  and  13th 
are  the  only  counts  to  which  the  evidence  applied ;  and  the  offence 
charged  in  each  of  these  is  substantially  the  same ;  to  wit,  that  the 
said  John  D.  Quincy,  on  the  31st  day  of  December,  1828,  at  the 
district  of  Maryland,  &c,  with  force  and  arms,  was  knowingly  con- 
cerned in  the  fitting  out  of  a  certain  vessel  called  The  Bolivar,  other- 
wise called  Las  Damas  Argentinas,  with  intent  that  such  vessel 
should  be  employed  in  the  service  of  a  foreign  people,  that  is  to  say, 
in  the  service  of  the  United  Provinces  of  Rio  de  la  Plata, 
[  *  463  ]  to  commit  *  hostilities  against  the  subjects  of  a  foreign 
prince ;  that  is  to  say,  against  the  subjects  of  his  imperial 
majesty,  the  constitutional  emperor  and  perpetual  defender  of  Brazil,  ^ 
with  whom  the  United  States  then  were,  and  still  are  at  peace, 
against  the  form  of  the  act  of  congress  in  such  case  made  and  pro- 
vided. 

The  act  of  congress  under  which  the  indictment  was  found,  (6th 
vol  Laws  U.  S.  321,  §  3,)  declares,  <*that  if  any  person  shall, 
within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to 
fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  know- 
ingly be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any 
ship  or  vessel,  with  intent  that  such  ship  or  vessel  shall  be  employed 
in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  to  cruise  or  commit  hostilities  against  the  subjects,  citizens, 
or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  States  are  at  peace,  &c.,  every 
person  so  offending,  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  shall  be  fined  not  more  than  $10,000,  and  imprisoned  not  more 
than  three  years,  &c. 

The  testimony  being  closed,  several  prayers,  both  on  the  part  of 
the  United  States  and  of  the  defendant,  were  presented  to  the  court 
for  their  opinion  and  direction  to  the  jury;  and  upon  which  the 
opinions  of  the  judges  were  opposed,  and  which  will  now  be  noticed 
in  the  order  in  which  they  were  made. 

On  the  part  of  the  defendant  the  court  was  requested  to  cl\arge  the 
jury,  that  if  they  believe  that  when  The  Bolivar  left  Baltimore,  and 
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when  she  arrived  at  St  Thomas,  and  during  the  voyage  from  Balti- 
more to  St.  Thomas,  she  was  not  armed,  or  at  sJl  prepeired  for  war, 
or  in  a  condition  to  commit  hostilities,  the  verdict  must  be  for  the 
defenilant 

The  prayer  on  the  part  of  the  United  States  upon  this  part  of  the 
case,  was,  in  substance,  that  if  the  jury  find  from  the  evidence  that 
the  defendant  was,  within  the  district  of  Maryland,  knowingly  con- 
cerned in  the  fitting  out  the  privateer  Bolivar,  with  intent  that  she 
should  be  employed  in  the  manner  alleged  in  the  indictment,  then 
the  defendant  was  guilty  of  the  offence  charged  against  him,  although 
the  jury  should  find  that  the  equipments  of  the  said  privateer  were 
not  complete  within  the  United  States,  and  that  the  cruise 
did  not  •actually  commence  until  men  were  recruited,  and  [  •464  ] 
further  equipments  were  made  at  the  island  of  St  Thomas 
in  the  West  Indies. 

The  instruction  which  ought  to  be  given  to  the  jury  under  these 
prayers  involves  the  construction  of  the  act  of  congress,  touching  the 
extent  to  which  the  preparation  of  the  vessel  for  cruising  or  commit- 
ting hostilities  must  be  carried  before  she  leaves  the  limits  of  the 
United  States,  in  order  to  bring  the  case  within  the  act 

On  the  part  of  the  defendant  it  is  contended,  that  the  vessel  must 
be  fitted  out  and  armed,  if  not  complete,  so  far  at  least  as  to  be  pre- 
pared for  war,  or  in  a  condition  to  commit  hostilities.  We  do  not 
think  this  is  the  true  construction  of  the  act  It  has  been  argued 
that  although  the  offence  created  by  the  act  is  a  misdemeanor,  and 
there  cannot,  legally  speaking,  be  principal  and  accessory,  yet  the 
act  evidently  contemplates  two  distinct  classes  of  offenders.  The 
principal  actors  who  are  directly  engaged  in  preparing  the  vessel, 
and  another  class  who,  though  not  the  chief  actors,  are  in  some  way 
concerned  in  the  preparation. 

The  act  in  this  respect  may  not  be  drawn  with  very  great  perspi- 
cuity. But  should  the  view  taken  of  it  by  the  defendant's  counsel 
be  deemed  correct  (which,  however,  we  do  not  admit,)  it  is  not  per- 
ceived how  it  can  affect  the  present  case.  For  the  indictment, 
according  to  this  construction,  places  the  defendant  in  the  secondary 
class  of  offenders.  He  is  only  charged  with  being  knowingly  con- 
cerned in  the  fitting  out  the  vessel,  with  intent  that  she  should  be 
employed,  &c.  To  bring  him  within  the  words  of  the  act,  it  is  not 
necessary  to  charge  him  with  being  concerned  in  fitting  out  and 
arming.  The  words  of  the  act  are,  fitting  out  or  arming.  Either 
wiU  constitute  the  ofience.  But  it  is  said  such  fitting  out  must  be 
of  a  vessel  armed,  and  in  a  condition  to  commit  hostilities,  otherwise 
the  minor  actor  may  be  guilty  when  the  greater  would  not     For  as 
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to  the  latter  there  mnst  be  a  fitting  out  and  arming  in  order  to  bring 
him  within  the  law.  If  this  construction  of  the  act  be  well  founded, 
the  indictment  ought  to  cheirge  that  the  defendant  was  concerned  in 
fitting  out  The  Boliveir,  being  a  vessel  fitted  out  and  armed,  &c  But 
this,  we  apprehend,  is  not  required.  It  would  be  going 
[  •  466  ]  beyond  'the  plain  meaning  of  the  words  used  in  defining 
the  offence.  It  is  sufiicient  if  the  indictment  charges  the 
offence  in  the  words  of  the  act ;  and  it  cannot  be  necessary  to  prove 
what  is  not  charged.  It  is  true,  that  with  respect  to  those  who  have 
been  denominated  at  the  bar  the  chief  actors,  the  law  would  seem  to 
make  it  necessary  that  they  should  be  charged  with  fitting  out  and 
arming.  These  words  may  require  that  both  should  concur ;  and  the 
vessel  be  put  in  a  condition  to  comtnit  hostilities,  in  order  to  bring 
her  within  the  law.  But  an  attempt  to  fit  out  and  arm  is  made  an 
offence.  This  is  certainly  doing  something  short  of  a  complete  fit- 
ting out  and  arming.  To  attempt  to  do  an  act  does  not,  either  in 
law  or  in  common  parlance,  imply  a  completion  of  the  act,  or  any 
definite  progress  towards  it  Any  effort  or  endeavor  to  effect  it  will 
satisfy  the  terms  of  the  law. 

This  varied  phraseology  in  the  law,  was  probably  employed  with 
a  view  to  embrace  all  persons  of  every  description  who  might  be 
engaged,  directly  or  indirectly,  in  preparing  vessels  with  intent  that 
they  should  be  employed  in  committing  hostilities  against  any  powers 
with  whom  the  United  States  were  at  peace.  Different  degrees  of 
criminality  will  necessarily  attach  to  persons  thus  engaged.  Hence 
the  great  latitude  given  to  the  courts  in  affixing  the  punishment, 
namely,  a  fine  not  more  than  $10,000,  and  imprisonment  not  more 
than  three  years. 

We  are  accordingly  of  opinion,  that  it  is  not  necessary  that  the 
jury  should  believe  or  find  that  The  Bolivar,  when  she  left  Baltimore, 
and  when  she  arrived  at  St.  Thomas,  and  during  the.  voyage  firom 
Baltimore  to  St.  Thomas,  was  armed,  or  in  a  condition  to  commit 
hostilities,  in  order  to  find  the  defendant  guilty  of  the  offi^nce  charged 
in  the  indictment. 

The  first  instruction,  therefore,  prayed  on  the  part  of  the  defendant 
must  be  denied,  and  that  on  the  part  of  the  United  States  given. 

The  second  and  third  instructions  asked  on  the  part  of  the  de- 
fendant, were :  — 

That  if  the  jury  believe,  that  when  The  Bolivar  was  fitted  and 

equipped  at  Baltimore,  the  owner  and  equipper  intended  to  go  to  the 

West  Indies  in  search  of  funds,  with  which  to  arm  and 

[  *  466  ]  equip  the  said  vessel,  and  had  no  present  intention  *  of 

using  or  employing  the  said  vessel  as  a  privateer,  but  in- 
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tended,  when  he  equipped  her,  to  go  to  the  West  Indies,  to  endeavor 
to  raise  funds  to  prepare  her  for'a  cruise ;  then  the  defendant  is  not 
guilty. 

Or,  if  the  jury  believe,  that  when  The  Bolivar  was  equipped  at 
Baltimore,  and  when  she  left  the  United  States,  the  equipper  had  no 
fixed  intention  to  employ  her  as  a  privateer,  but  had  a  wish  so  to 
employ  her,  the  fulfilment  of  which  wish  depended  on  his  ability  to 
obtain  funds  in  the  West  Indies,  for  the  purpose  of  arming  and 
preparing  her  for  war ;  then  the  defendant  is  not  guilty. 

We  think  these  instructions  ought  to  be  given.  The  offence  con- 
sists principally  in  the  intention  with  which  the  preparations  were 
made.  These  preparations,  according  to  the  very  terms  of  the  act, 
must  be  made  within  the  limits  of  the  United  States;  and  it  is  equally 
necessary  that  the  intention  with  respect  to  the  employment  of  the 
vessel  should  be  formed  before  she  leaves  the  United  States.  And 
this  must  be  a  fixed  intention ;  not  conditional  or  contingent,  depend- 
ing on  some  future  arrangements.  This  intention  is  a  question  be- 
longing exclusively  to  the  jury  to  decide.  It  is  the  material  point  on 
which  the  legality  or  criminality  of  the  act  must  turn ;  and  decides, 
whether  the  adventure  is  of  a  commercial  or  warlike  character. 

The  law  does  not  prohibit  armed  vessels  belonging  to  citizens  of 
the  United  States  from  sailing  out  of  our  ports ;  it  only  requires  the 
owners  to  give  security  (as  was  done  in  the  present  case)  that  such 
vessels  shall  not  be  employed  by  them  to  commit  hostilities  against 
foreign  powers  at  peace  with  the  United  States. 

The  collectors  are  not  authorized  to  detain  vessels,  although  mani- 
festly built  for  warlike  purposes,  and  about  to  depart  from  the  United 
States,  unless  circumstances  shall  render  it  probable,  that  such  vessels 
are  intended  to  be  employed  by  the  owners  to  commit  hostilities 
against  some  foreign  power,  at  peace  with  the  United  States. 

All  the  latitude,  therefore,  necessary  for  commercial  purposes,  is 
given  to  our  citizens ;  and  they  are  restrained  only  from  such  acts  as 
are  calculated  to  involve  the  country  in  war. 

The  second  and  third  instructions  asked  on  the.  part  of 
the  •  United  States  ought  also  to  be  given.  For  if  the  [  *  467  ] 
jury  shall  find  (as  the  instructions  assume)  that  the  de- 
fendant was  knowingly  concerned  in  fitting  out  The  Bolivar  within 
the  United  States,  with  the  intent  that  she  should  be  employed  as 
set  forth  in  the  indictment,  that  intention  being  defeated  by  what 
might  afterwards  take  place  in  the  West  Indies,  would  not  purge  the 
offence  which  vrss  previously  consummated.  It  is  not  necessary  thai 
the  design  or  intention  should  be  carried  into  execution  in  order  to 
constitute  the  offence. 

VOL.  X.  17 
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The  last  instruction  oc  opinion  asked  on  the  part  of  the  defendant 
was:  — 

That  according  to  the  e>ddence  in  the  cause,  the  United  Provinces 
of  Rio  de  la  Plata  is,  and  was  at  the  time  of  the  offence  alleged  in 
the  indictment,  a  government  susknowledged  by  the  United  States, 
and  thus  was  a  State  and  not  a  people,  within  the  meaning  of  the 
act  of  congress  under  which  the  defendant  b  indicted ;  the  word 
people  in  that  act  being  intended  to  describe  communities  under  an 
existing  goverhment  not  recognized  by  the  United  States ;  and  that 
the  indictment,  therefore,  cannot  be  supported  on  this  evidence. 

The  indictment  charges  that  the  defendant  was  concerned  in  fitting 
out  The  Bolivar,  with  intent  that  she  should  be  employed  in  the  ser- 
vice of  a  foreign  people ;  that  is  to  say,  in  the  service  of  the  United 
Provinces  of  Rio  de  la  Plata.  It  was  in  evidence,  that  the  United 
Provinces  of  Rio  de  la  Plata  had  been  regularly  acknowledged  as  an 
independent  nation  by  the  executive  department  of  the  government 
of  the  United  States,  before  the  year  1827.  And  therefore  it  is  ar- 
gued that  the  word  people  is  not  properly  applicable  to  that  nation  or 
power. 

The  objection  is  one  purely  technical,  and  we  think  not  well 
founded.  The  word  people,  as  here  used,  is  merely  descriptive  of 
the  power  in  whose  service  the  vessel  was  intended  to  be  employed ; 
and  it  is  one  of  the  denominations  applied  by  the  act  of  congress  to 
a  foreign  power.  The  words  are,  "in  the  service  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people."  iThe  applica- 
tion of  the  word  people  is  rendered  sufficiently  certain  by  what 
follows  under  the  videlicet^  "  that  is  to  say,  the  United  Provinces  of 
Rio  de  la  Plata."  This  particularizes  that  which  by  the 
[  •  468  ]  word  people  *  is  left  too  general  The  descriptions  are  in 
no  way  repugnant  or  inconsistent  with  each  other,  and 
may  well  stand  together.  That  which  comes  under  the  videlicet 
only  serves  to  explain  what  is  doubtful  and  obscure  in  the  word 
people. 

This  instruction  must  therefore  be  denied,  and  the  one  asked  on 
the  part  of  the  United  States,  viz :  that  the  indictment  is  sufficient 
in  law,  must  be  given. 

These  answers  must  accordingly  be  certified  to  the  circuit  court. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  district  of  Mary- 
land, and  on  the  points  and  questions  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
tx>  this  court  for  its  opinion,  agreeably  to  the  act  of  congress  in  such 
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oase  made  and  provided,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court, 

1.  That  it  is  not  necessary  that  the  jury  should  beKeve  or  find  that 
The  Bolivar,  when  she  left  Baltimore,  and  when  she  arrived  at  St 
Thomas,  and  during  the  voyage  firom  Baltimore  to  St  Thomas,  was 
armed,  or  in  a  condition  to  commit  hostilities,  in  order  to  find  the  de- 
fendant guilty  of  the  offence  charged  in  the  indictment  Therefore, 
the  first  instruction  prayed  for  on  the  part  of  the  defendant  must  be 
denied,  and  that  on  the  part  of  the  United  States  given. 

2.  That  the  second  and  third  instructions  asked  for  on  the  part  of 
the  defendant  should  be  given. 

3.  That  the  second  and  third  instructions  asked  for  on  the  part  of 
the  United  States  should  also  be  given. 

4»  That  the  fourth  instruction  asked  for  on  the  part  of  the  defend- 
ant must  be  denied,  and  the  one  asked  on  the  part  of  the  United 
States,  viz :  that  the  indictment  is  sufficient  at  law,  must  be  given. 

8  p.  44;  9  H.  451. 


The  United  States,  Appellant,  v.  Joseph  Nourse,  Complainanu 

e  P.  470. 

No  appeal  is  given  to  the  United  States  from  a  decree  of  a  district  jndge  awarding  an  in- 
janction  to  stay  a  warrant  of  distress  from  the  treasury,  either  by  the  act  of  May  15,  1820, 
(3  Stats,  at  Large,  592,)  which  confers  the  jurisdiction,  or  by  the  act  of  March  3,  1803,  (2 
Stats,  at  Large,  244,)  regulating  appeals  from  final  judgments  and  decrees  in  district 
courts. 

The  second  section  of  this  act  of  1803  made  no  change  in  the  law  respecting  appeals  from 
district  to  circuit  courts,  except  by  reducing  the  matter  in  controversy  necessary  for  an 
appeal  from  $300  to  $50.  But  it  substitutes  an  appeal  for' a  writ  of  error,  from  the  circuit 
to  the  supreme  court,  in  admiralty,  prise,  and  equity  causes. 

If  a  circuit  court  entertain  an  appeal  from  a  district  court  without  jurisdiction,  this  court,  on 
appeal,  will  reverse  the  decree  of  the  circuit  court 

The  case  is  stated  in  the  opinion  of  the  court. 
Chze  and  Sergeant^  for  the  appellees. 
Swcmn  and  Tcmepy  (attorney-general,)  contrd. 

M'Lban,  J.,  delivered  the  opinion  of  the  court 

*  A  motion  is  made  by  the  connsel  for  the  defendant,  the  [  *490  ] 
appellee,  to  dismiss  this  suit  for  want  of  jurisdiction. 

The  proceedings  in  this  case  were  instituted  by  the  government, 
under  an  act  of  congress  "  providing  for  the  better  organization  of 
the  treasury  department,"  passed  the  15th  of  May,  1820. 


196  SUPREME   COURT  OP  THE  UNITED  STATES. 

UniMd  States  v.  Nonrse.    6  P. 

By  the  2d  section  of  this  act  it  is  provided,  ^that  from  and  after 
the  30th  day  of  September  next,  if  any  collector  of  the  revenue,  re- 
ceiver of  public  money,  or  other  officer,  who  shall  bave  received  the 
public  money  before  it  is  paid  into  the  treasury  of  the  United  States, 
shall  fail  to  render  his  account  or  pay  over  the  same,  in  the  manner 
or  within  the  time  required  by  law,  it  shall  be  the  duty  of  the  first 
comptroller  of  the  lareasury  to  cause  to  be  stated  the  account  of  such 
collector,  receiver  of  public  money,  or  other  officer,  exhibiting  truly 
the  amount  due  to  the  United  States,  and  certify  the  same  to  the 
agent  of  the  treasury,  who  is  hereby  authorized  and  required  to  issue 
a  warrant  of  distress  against  such  delinquent  offi^^r  and  his  sureties, 
directed  to  the  marshal,  &c,  who  is  authorized  to  collect  the  sum  re- 
maining due  by  distress  and  sale  of  the  goods  and  chattels  of  such 
delinquent  officer,  on  ten  days'  notice,  &cc. ;  and  if  the  goods  and 
chattels  be  not  sufficient  to  satisfy  the  said  warrant,  the  same  may 
be  levied  upon  the  person  of  such  officer,  who  may  be  committed  to 
prison,  there  to  remain  until  discharged  by  due  course  of  law." 

The  4th  section  provides,  that  if  any  person  should  consider  him- 
self aggrieved  by  any  warrant  issued  under  this  act,  he  may  prefer  a 
bill  of  complaint  to  any  district  judge  of  the  United  States,  setting 
forth  therein  the  nature  and  extent  of  the  injury  of  which  he  com- 
plains ;  and  thereupon  the  judge  aforesaid  may,  if  in  his  opinion  the 
case  requires  it,  grant  an  injunction  to  stay  proceedings  on  such  war- 
rant altogether,  or  for  so  much  thereof  as  the  nature  of  the  case 
requires ;  but  no  injunction  shall  issue  until  the  party  applying  for 
the  same  shall  give  bond  and  sufficient  security,  conditioned  for  the 
performance  of  such  judgment  as  shall  be  awarded  against  the  com- 
plainant, in  such  amount  as  the  judge  granting  the  injunction  shall 
prescribe ;  nor  shall  the  issuing  of  such  injunction  in  any  manner 
impair  the  lien  produced  by  the  issuing  of  such  warrant 
[  •  491  ]  And  the  same  proceedings  shall  be  had  on  such  *  injunction 
as  in  other  cases,  except  that  no  answer  shall  be  necessary 
on  the  part  of  the  United  States  ;  and  if  upon  dissolving  the  injunc- 
tion, it  shall  appear  to  the  satisfaction  of  the  judge  who  shall  decide 
upon  the  same,  that  the  application  for  the  injunction  was  merely 
for  delay,  in  addition  to  the  lawful  interest,  the  judge  is  authorized 
to  add  such  damages,  as,  with  the  interest,  shall  not  exceed  the  rate 
of  ten  per  cent,  per  annum  upon  the  principal  sum." 

The  5th  section  provides,  that  such  injunctions  may  be  granted  or 
dissolved  by  such  judge,  either  in  or  out  of  court. 

And  in  lie  9th  section,  "  that  if  any  person  shall  consider  himself 
aggrieved  by  the  decision  of  such  judge,  either  in  refusing  to  issue  • 
the  injunction,  or,  if  granted,  on  its  dissolution,  it  shall  be  compe^ 
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tent  for  snch  person  to  lay  a  copy  of  the  proceedings  had  before  the 
district  judge,  before  a  judge  of  the  sufNreme  court,  to  whom  author- 
ity is  given  either  to  grant  an  injunction  or  permit  an  appeal,  as  the 
case  may  be,  if,  in  the  opinion  of  such  judge  of  the  supreme  court, 
the  equity  of  the  case  requires  it;  and  thereupon  the  same  proceed- 
ings shall  be  had  upon  such  injunction  in  the  circuit  court  as  are  pre- 
scribed in  the  district  court,  and  subject  to  the  same  conditions  in  all 
respects  whatsoever." 

Under  these  provisions,  a  warrant  of  distress  was  issued  against 
the  defendant,  as  late  regbter  of  the  treasury  of  ihe  United  States, 
for  the  sum  of  $11,769.13,  which  was  alleged  to  be  a  balance  found 
against  him  in  favor  of  the  United  States,  on  a  final  settlement  of 
his  accounts. 

On  presenting  his  bill  to  the  dbtrict  judge,  setting  forth  that  he 
was  not  indebted  to  the  United  States,  the  defendant  obtained  the 
allowance  of  an  injunction,  and  it  was  issued  on  his  giving  the 
requisite  security. 

On  the  2d  of  January,  1830,  although  not  required,  the  attorney 
of  the  United  States  filed  an  answer  to  the  bill,  and,  by  consent,  the 
cause  came  on  to  be  heard ;  when,  on  motion,  the  injunction  was 
dissolved,  and  it  was  agreed  that  if  the  cause  should  be  appealed  to 
the  circuit  court,  that  a  general  replication  might  be  filed,  and  either 
party  have  liberty  to  take  and  file  such  testimony  as  might  have  been 
taken  in  the  district  court 

•  Afterwards,  in  September,  1830,  it  was  agreed  between  [  *  492  ] 
the  parties,  that  ^<  the  order  for  the  dissolution  of  the  injunc- 
tion, and  the  decree  dismissing  the  bill,  having  been  made  under  a 
misapprehension  that  the  evidence  might  be  taken  in  the  circuit 
court  upon  the  appeal,  should  be  set  aside,  and  the  cause  be  rein- 
stated upon  the  docket  of  the  district  court  at  the  next  term,  and  that 
it  should  be  set  for  hearing  at  that  term,  and  that  testimony  should 
be  taken,*'  &c. 

In  pursuance  of  this  agreement,  the  cause  was  docketed  in  the 
district  court,  and  on  the  20th  of  December,  1830,  the  accounts  ex- 
hibited by  both  parties  were  referred,  by  the  court,  to  auditors,  who, 
on  the  4th  of  January,  1831,  reported  that  the  defendant,  for  certain 
specified  services,  which  he  had  rendered  the  United  States,  and  for 
which  he  had  received  no  compensation,  was  justly  entitled  to  the 
sum  of  $23,682.72.  This  report  having  been  duly  considered  by  the 
court,  was  ^  confirmed  and  made  absolute,"  and  the  injunction  was 
decreed  to  be  perpetual 

From  this  decree  an  appeal  was  taken  by  the  government  to  the 
circuit  court 
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And  afterwardsi  the  following  decree  was  made  in  that  court: 
*^  whereupon,  the  record  and  proceedings  aforesaid,  with  the  abstracts 
and  accounts,  and  all  things  thereto  relating,  having  been  read  and 
fully  understood ;  and  after  argument  of  counsel,  and  mature  deliber- 
ation thereon  had  by  the  court  here,  for  that  it  appears  to  the  said 
court  that  there  is  no  error  in  the  decree  in  the  record  and  proceedings 
aforesaid,  nor  in  the  giving  of  the  said  decree ;  therefore,  it  is  consid- 
ered by  the  court  here,  that  the  said  decree,  given  in  form  aforesaid, 
be  in  all  things  aflirmed,  and  stand  in  fiill  force  and  effect" 

From  this  decree  an  appeal  was  taken  by  the  government  to  this 
court,  and  the  dismission  of  this  appeal  is  the  object  of  the  present 
motion. 

The  summary  proceedings,  authorized  by  the  recited  act,  were  de- 
signed to  secure  the  interests  of  the  government  in  cases  where  the 
ordinary  process  of  law  would  be  inadequate.  To  provide  for  such 
emergencies,  the  treasury  department  is  vested  with  extraordinary 
and  responsible  powers ;  and  to  guard  the  rights  of  the  citizens 
I  *  493  ]  from  any  abuse  by  the  exercise  *  of  these  powers,  a  special 
authority  is  given  to  a  district  judge  of  the  United  States, 
or  one  of  the  judges  of  this  court,  to  arrest  the  proceedings  by 
granting  an  injunction. 

The  judge  who  allows  the  injunction,  may  extend  it  to  the  whole 
or  a  part  of  the  demand  of  the  government,  as  the  equity  of  the 
case  may  require.  He  may  grant  such  injunction  or  dissolve  it,  either 
in  or  out  of  court  As  t]ie  proceedings  on  this  injunction,  in  regard 
to  the  merits  of  the  case,  are  to  be  the  same  as  in  other  cases  of 
injunction,  and  may  be  had  before  the  judge,  out  of  court,  and  as  the 
district  court  possesses  no  chancery  powers,  the  jurisdiction  given  by 
this  act  must  be  limited  by  it 

If  the  party  be  aggrieved,  either  by  the  refusal  of  the  judge  to 
grant  the  injunction,  or  by  his  dissolving  it,  an  appeal  may  be  aUowed 
to  the  circuit  court,  by  a  judge  of  the  supreme  court  Aa  this  special 
mode  is  pointed  out,  by  which  an  appeal  from  the  decision  of  the 
district  judge  to  the  circuit  court  may  be  taken,  it  negatives  the  right 
to  an  appeal  in  any  other  manner. 

Whilst  congress  seeme^  disposed  to  protect  the  citizen  from  op- 
pression by  the  exercise  of  the  extraordinary  powers  vested  in  the 
government  under  the  act  of  1820,  they  were  not  willing  that  the 
proceedings  should  be  arrested,  except  upon  equitable  ground.  No 
provision  is  made  in  the  act  for  an  appeal  by  the  government ;  but  it 
is  insisted  that  this  right  is  secured  by  the  general  provisions  of  the 
act  of  1803. 

By  the  2d  section  of  this  act,  it  is  provided,  "that  from  all 


JANUARY   TERM,  1832.  199 


United  States  v.  Nourse.    6  P. 


final  judgments  or  decrees  in  any  of  the  district  courts  of  the  Uftited 
States,  an  appeal,  where  the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  or  value  of  fifty  dollars,  shall  be  allowed." 

This  act  authorizes  an  appeal  from  a  decree  or  judgment  of  the 
district  court,  rendered  in  the  ordinary  exercise  of  its  jurisdiction, 
which  is  limited  to  cases  at  law,  and  of  admiralty  and  maritime 
jurisdiction.  It  may  be  admitted,  that  an  enlargement  of  the  powers 
of  the  district  court,  by  giving  a  new  remedy,  would  not  require  a 
special  provision  to  secure  the  right  of  appeal;  but  if  a  new  juris- 
diction be  conferred,  and  a  special  mode  be  provided,  by 
which  it  shall  be  exercised,  it  is  *  clear  that  the  remedy  can-  [  *  494  J 
not  be  extended  beyond  the  provisions  of  the  act. 

If  provision  had  not  been  made  in  the  act,  allowing  an  appeal  to 
the  aggrieved  party,  under  the  sanction  of  a  judge  of  the  supreme 
court,  he  could  take  no  appeal  from  the  decision  of  the  district 
judge.  And  as  there  is  no  provision  in  the  act  authorizing  an 
appeal  by  the  government,  is  it  not  equally  clear  that  it  can  take  no 
appeal  ? 

In  judicial  proceedings,  no  exclusive  rights  are  given  to  the  govern- 
ment in  this  respect  over  other  suitors,  except  by  statutory  provisions. 
Prom  a  decision  of  the  district  judge,  out  of  court,  how  could  the 
government  appeal  to  the  circuit  court.  It  is  no  answer  to  this 
question,  that  the  decree  under  consideration  was  made  by  the  dis- 
trict judge  in  court  The  right  to  an  appeal  cannot  depend  upon  this 
contingency,  and  the  objection  to  the  appeal  in  one  case  is  as  strong 
'as  in  the  other. 

The  government  consents  to  have  the  summary  proceedings  insti 
tuted  by  its  officers  arrested  on  certain  conditions,  and  gives  a  right 
to  the  aggrieved  party  to  carry  his  complaint  to  the  circuit  court,  but 
no  appeal  is  provided  for,  or  seems  to  be  contemplated,  in  behalf  of 
the  government  Having  submitted  itself  to  the  special  jurisdiction 
created  by  the  act,  it  is  as  much  bound  by  the  decision  of  the  judge 
as  an  individual,  and  can  claim  no  exemption  from  the  decision,  by 
appeal  or  otherwise,  which  does  not  belong  equally  to  the  other  party, 
independent  of  any  special  provision. 

Having  the  power  to  collect,  in  this  summary  mode,  the  sum  due 
from  an  individual,  as  established  by  the  books  of  the  treasury,  the 
legislature  may  have  considered  that  the  interest  of  the  government 
would  be  safe  in  the  hands  of  the  judge  to  whom  the  special  juris- 
diction is  given. 

It  is  objected  that,  in  the  consideration  of  this  motion  to  dismiss 
the  appeal  for  want  of  jurisdiction,  the  court  cannot  look  beyond  the 
decree  which  was  made  in  the  circuit  court     And  that,  as  that  court 
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apparently  had  jurisdiction,  this  being  a  chanoery  proceedingi  its 
jurisdiction  can  only  be  questioned,  if  at  all,  on  the  final  hearing. 

In  the  discussion  of  the  motion,  the  jurisdiction  of  the  circuit 
court  has  been  fiiUy  investigated  on  both  sides ;  and  the 
[  *  495  ]  *  question  must  be  considered  as  much  before  the  court  as 
it  could .  be  on  the  final  hearing.  This  being  a  case  in 
chancery,  a  motion  to  dismiss  for  want  of  jurisdiction  may  involve 
all  objections  to  the  jurisdiction  which  may  be  urged  without  a  con- 
sideration of  the  merits  of  the  case. 

If  it  clearly  appear  that  the  circuit  court  had  no  jurisdiction  in  this 
C€U9e,  still,  this  court  may  take  jurisdiction,  so  f flur  as  it  regards  the  pro- 
ceedings  had  before  the  circuit  court ;  but  those  proceedings,  being 
wholly  unauthorized,  must  be  annulled  or  reversed.  This  court, 
however,  in  such  case,  can  take  no  further  jurisdiction  of  the  cause. 
They  cannot  remand  the  cause  for  further  proceedings  to  tiie  circuit 
court,  because  that  court  has  no  jurisdiction;  and  they  cannot  retain 
the  cause  here  for  further  proceedings,  because  this  court  can  exer- 
cise no  appellate  jurisdiction  which  is  not  given  to  it  by  statute. 

Upon  a  deliberate  consideration  of  the  case,  the  court  cure  clearly 
of  the  opinion  that  the  special  jurisdiction  created  by  the  act  of  1820, 
must  be  strictiy  exercised  within  its  provisions.  A  particular  mode 
is  provided,  by  which  an  appeal  from  the  decision  of  the  district 
judge  may  be  taken ;  consequentiy,  it  can  be  taken  in  no  other  way. 
No  provision  b  made  for  an  appeal  by  the  government,  of  course 
none  was  intended  to  be  given  to  it. 

There  is  another  point  of  view  in  which  this  case  may  be  consid- 
ered, and  which  is  equally  conclusive  against  the  jurisdiction  of  this 
court.  The  jurisdiction  of  the  district  court  is  limited  to  cases  at 
law,  and  of  admiralty  and  maritime  jurisdiction.  From  all  decrees 
over  a  certain  amount,  in  the.  latter,  appeals  may  be  taken  to  the  cir- 
cuit court;  but  judgments  of  law  must  be  removed  by  writ  of  error. 

In  the  case  of  the  United  States  v.  Goodwin,  reported  in  7  Cranch, 
108,  this  court  decided  that  no  writ  of  error  lies  to  reverse  ihe  decis- 
ion of  a  circuit  court  in  a  civil  action  which  bad  been  brought  to 
that  court  from  the  district  court  by  writ  of  error.  This  decision  was 
made  under  the  provision  of  the  22d  section  of  the  Judiciary  Act  of 
1789,^  which  subjects  no  cause  to  revision  in  the  sufNreme  court  by 
writ  of  error  that  was  brought  from  the  district  to  the  circuit  court, 
in  any  other  way  than  by  appeal.  And  as  no  cause,  except  of  admi- 
ralty and  maritime  jurisdiction,  could  be  so  appealed,  it 
[  *  496  ]  *  followed,  under  that  act,  that  such  oases  only,  coming  from 
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tbe  difitriot  to  the  ciieuit  couft,  could  be  taken  to  the  eapreme  court 
on  a  writ  of  error. 

The  act  of  18Q3,  which  proYidee  that,  ^&om  all  final  judgments  oi 
decrees  in  any  of  the  district  courts,  an  appeal,  ^v^re  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  $50, 
shall  be  allowed  to  the  circuit  court,"  made  no  alterations  in  the  law 
of  1789,  as  it  respects  appeals  to  the  circuit  court,  except  in  reducing 
the  sum  or  matter  in  controversy  firom  $300  to  $50,  on  which  such 
appeals  shall  be  allowed.  The  above  provision  had  no  reference  to 
a  chancery  proceeding,  as  the  district  court  is  not  vested  with  chan- 
cery powers,  and  the  words,  "  final  judgments  or  decrees,"  refer  to 
judgments  and  decrees  in  cases  of  admiralty  and  maritime  jurisdic- 
tion. It  therefore  follows,  that  in  such  cases  only  has  the  law 
authorized  an  s^peal  firom  the  district  to  the  circuit  court. 

In  the  2d  section  of  the  act  of  1803,  it  is  also  provided,  ''  that 
firom  all  final  judgments  or  decrees  rendered,  or  to  be  rendered,  in 
any  circuit  court,  in  any  cases  of  equity,  of  admiralty,  and  maritime 
jurisdiction,  and  of  prize  or  no  prize,  an  appeal  where  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  $2,000, 
shall  be  allowed  to  the  supreme  court."  This  provision  so  far  modi- 
fies the  22d  section  of  the  act  of  1789,  as  to  allow  appeals  to  be 
taken  firom  the  judgments  or  decrees  of  the  circuit  court  in  cases  of 
admiralty  and  maritime  jurisdiction,  though  such  causes  may  have 
been  brought  to  the  circuit  court  by  an  appeal  firom  the  district  court. 
An  appeal  is  substituted  by  this  act  instesul  of  a  writ  of  error,  to 
remove  such  causes  firom  the  circuit  to  the  supreme  court. 

It  might  have  been  contended  in  the  case  of  the  United  States  v. 
Goodwin,  7  Cranch,  108,  as  it  has  been  argued  in  this  case,  that  as 
the  supreme  court  had  power  to  revise  the  judgments  of  the  circuit 
court,  they  could  not  dismiss  the  writ  of  error,  in  that  case,  for  want 
of  jurisdiction.  But  they  decided  that  their  jurisdiction  was  limited 
to  the  provisions  of  the  statute,  and  that  as  it  contained  no  provision 
for  the  revision  in  the  supreme  court,  by  writ  pf  error,  of  any  judg* 
ment  or  decree  of  the  circuit  court,  in  a  cause  which  had 
been  brought  to  that  court  *  firom  the  district  court,  except  [  *  497  ] 
by  appeal,  they  could  not  sustain  the  writ  of  error. 

If^  ^en,  it  appears  that  no  provision  is  made  in  the  general  act  to 
authorize  an  appeal  firom  the  judgment  or  decree  of  the  district  court 
to  the  circuit  court,  except  in  cases  of  admiralty  or  maritime  juris- 
diction ;  is  it  not  dear,  on  the  principle  of  the  case  of  the  United 
States  V.  Gk)odwin,  that  the  appeal  cannot  be  sustained  in  this  case. 

K  it  be  a  case  in  chancery,  as  denominated  by  the  counsel  for  the 
government,  no  provision  is  made  in  the  general  law  for  the  appeal 
of  such  a  case  firom  the  district  to  the  circuit  court. 
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Whether  we  look  to  the  general  law  which  regulates  appealR,  or  to 
the  provisions  of  the  act  of  1820,  which  confers  the  special  jurisdic* 
tion  that  was  exercised  in  this  case ;  the  want  of  jurisdiction  in  the 
circuit  court  is  equally  clear. 

The  decree  of  the  circuit  court  must  be  reversed. 

9  P.  8;  11  P.  162;  14  P.  614;  1  H.  483;  7  Wal.  864. 


Joseph  Barclay,  Florencb  Colter,  and  John  M.  Snowden,  Plain- 
tifis  in  Error,  v.  Richard  W.  Howell's  Lessee. 

6  P.  498. 

A  general  description  of  a  lot,  as  lying  between  a  certain  street  and  a  river,  is  sufficient  in 
ejectment. 

Declarations  of  an  agent  employed  to  lay  out  a  town,  and  return  a  plan  afterwards  acted 
on  by  his  principal,  made  while  engaged  in  the  work,  to  the  effect  that  a  certain  strip  of 
ground  was  reserved  for  a  street,  are  admissible  to  prove  a  dedication  of  the  land  to  that 
use. 

Though  land  is  not  in  a  condition  to  be  presently  used  as  a  street,  and  has  never  been  so 
used  ]  yet,  if  capable  of  being  so  used,  it  may  have  been  dedicated.  * 

Though  non-user  is  important  evidence  upon  the  question  of  dedication,  it  is  not  conclusive. 

Where  a  part  of  a  strip  of  land  adjohiing  a  river  had  been  used  as  a  way.  and  the  residue  was 
not  in  a  condition  to  be  so  used  without  grading,  &c.,  and  the  public  authorities  had  from 
time  to  time  improved  more  and  more  of  it,  and  the  proprietors  had  made  no  claim  for 
thirty  years,  and  their  agent  declared,  when  the  town  was  laid  out  that  it  was  reserved  for 
.  a  street.  Held^  that  the  jury  would  be  warranted  in  finding  a  dedication  of  the  whole  strip, 
and  if  so  dedicated  the  proprietor  could  not  recover. 

A  deed  called  for  a  lot  designated  on  a  town  plat  as  No.  1 83,  bounded  by  a  street  and  a  river. 
Hdd,  that  if  the  jury  were  satisfied  that  the  call  for  the  river  was  a  mistake,  it  might  be 
rejected. 

The  case  is  stated  in  the  opinion  of  the  court. 

WilkinSy  for  the  plaintifis. 

Sergeant,  contra. 

[  •600  ]       •  AFLean,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  western  district  of  Pennsyl- 
vania, to  recover  a  lot  of  ground  in  the  city  of  Rttsburgh,  described 
in  the  declaration  as  lying  between  Water  street  and  the  River 
Monongahela.  As  the  district  judge  could  not  sit  in  the  cause,  it 
was  certified  to  the  eastern  district,  under  the  act  of  congress. 

The  defendants  in  the  court  below  appeared  in  behalf  of  the  city 
and  defended  the  action,  on  the  ground  that  the  entire  slip  of  land 
between  the  north  line  of  Water  street  and  the  river,  was  dedicated, 
at  the  time  the  town  was  laid  out,  as  a  street  or  right  of  way  to  the 
public. 
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The  lessor  of  the  plaintijOT  exhibited  legal  conveyeuiees  for  the  lot 
in  controversy. 

At  the  trial,  varions  exceptions  were  taken  to  the  ruling  of  the  court, 
in  the  rejection  of  evidence  offered  by  the  defendants,  and  also  to  the 
charge  of  the  court  to  the  jury.  These  exceptions  are  brought  before 
this  court  for  consideration,  by  a  writ  of  error. 

The  first  assignment  of  error  is,  in  substance,  that  the  verdict  being 
general,  is  void  for  want  of  certainty.  That  the  finding  of  the  jury 
did  not  settle  the  matter  in  controversy,  and  by  consequence  did  not 
authorize  the  judgment. 

This  must  be  considered  as  an  exception  to  the  sufficiency  of  the 
declaration ;  as  any  other  matter  embraced  by  it  might  have  been 
considered  on  a  motion  for  a  new  trial,  but  cannot  now  be  noticed. 

The  description  of  the  lot  in  the  declaration  is  general,  as  lying 
between  Water  street  and  the  river ;  but  no  doubt  is  enter- 
tained •  that  this  is  a  sufficient  description.  Formerly,  it  [  *  501  J 
was  necessary  to  describe  the  premises  for  which  an  action 
of  ejectment  was  brought  with  great  accuracy ;  but  far  less  certainty 
is  requisite  in  modem  practice.  All  the  authorities  say  that  a  gen- 
eral description  is  good.  The  lessor  of  the  plaintiff,  on  a  lease  for  a 
specific  number  of  acres,  may  recover  any  quantity  of  less  amount. 

The  rejection  of  the  evidence  contained  in  the  depositions  of  Sam* 
uel  Ewalt  and  John  Finley,  is  the  sedond  error  assigned. 

To  understand  the  force  of  this  exception,  it  will  be  necessary  to 
advert  to  a  succinct  history  of  the  case. 

There  was  vested  in  the  Penn  family  a  tract  of  land  consisting  of 
between  five  and  six  thousand  acres  that  included  the  village  of 
Pittsburgh,  which  at  that  time  consisted  of  a  small  nmnber  of  settiers, 
very  few,  if  any  of  whom,  had  a  title  to  the  lots  they  occupied.  This 
tract  was  denominated  a  manor,  as  was  the  practice  at  that  time  to 
call  large  tracts  of  land,  which  had  been  surveyed  within  the  charter 
of  the  original  proprietor  of  Pennsylvania.  Being  desirous  of  laying 
out  a  town  at  Pittsburgh,  Tench  Francis,  who  acted  as  the  attorney 
of  John  Penn,  Jr.,  and  John  Penn,  addressed  the  following  letter  to 
George  Woods,  Esq. 

Philadelphia,  2Sd  April,  1784. 

Sir  :  By  directions  of  Messrs.  Penns,  1  take  the  liberty  to  request 
you  to  undertake  the  laying  oat  of  the  town  of  Pittsburgh,  and 
dividing  all  the  other  parts  of  the  manor  into  proper  lots  and  farms, 
and  to  set  a  value  on  each,  supposing  them  clear  of  any  kind  of 
incumbrances,  in  doing  of  which,  be  pleased  to  make  the  proper 
inquiries,  and  ascertain  the  previous  claims,  pretended  or  not,  of  the 
present  settlers,  and  all  others  set  up.     The  whole  of  the  manor  being 
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intended  for  immediate  sale,  I  wish  you  would  point  out  the  best 
method  to  effect  it;  and,  if  agreeable  to  you  to  transact  this  business, 
inform  me  on  what  terms  you  will  do  it  All  expenses,  and  your 
charges  for  making  tiie  above  survey,  I  will  pay,  6cc 

In  the  month  of  May  or  June,  of  the  same  year,  Woods  laid  out  the 
town  of  Pittsburgh,  and  also  surveyed  into  out  lots  and  small  planta- 
tions, the  residue  of  the  manor ;  and  made  return  to  his  prin 
[  •502  ]  cipal  of  a  copy  of  the  town  plat  and  tiie  other  *  surveys. 
This  return,  and  the  whole  proceedings  of  Woods,  were 
sanctioned  by  the  following  letter :  — 

Philadelphia,  80th  September,  1784. 

Dear  Sir  :  As  attorney  to  John  Penn,  Jr.,  and  John  Penn,  Esqs., 
late  proprietors  of  Pennsylvania,  I  hereby  approve  of  the  plan  you 
have  made  of  the  town  of  Pittsburgh,  and  now  confirm  the  same, 
together  with  the  division  of  the  out  lots  and  the  other  part  of  the 
manor  of  Pittsburgh.  The  several  appliers,  agreeable  to  your  list 
furnished  me,  may  depend  on  having  deeds  for  their  lots  and  planta- 
tions, whenever  they  pay  the  whole  of  the  purchase-money,  &c 

George  Woods,  Esq.  Tench  Francis. 

The  original  plat  of  the  town  of  Pittsburgh,  which  was  made  by 
Woods,  was  given  in  evidence  to  the  jury,  from  which  it  appears  that 
the  town  was  laid  out  into  lots,*  streets,  and  alleys,  from  the  junction 
of  the  Alleghany  and  Monongahela  rivers,  extending  up  the  latter  to 
Grant  street.  With  the  exception  of  Water  street,  which  lies  along 
the  bank  of  the  Monongahela,  all  the  streets  and  alleys  of  the  town 
were  distinctty  marked  by  the  surveyor,  and  their  width  laid  down. 
Near  the  junction  of  the  rivers,  the  space  between  the  southern  line 
of  the  lots  and  Monongahela  River  is  narrow,  but  it  widens  as  the 
lots  extend  up  the  river. 

It  was  contended  by  the  defendants  in  the  ejectment,  that  the  be- 
fore described  slip  of  land  was  dedicated  by  the  surveyor  when  he 
laid  out  the  town,  to  the  public  as  a  street,  or  for  other  public  uses. 
As  the  lot  for  which  the  ejectment  was  brought  is  situated  in  this 
narrow  strip  of  land,  the  fact  of  dedication  becomes  matariaL 

From  the  plan  of  the  town,  it  does  not  appear  that  any  artificial 
boundary,  as  the  southern  limit  of  Wat^  street,  was  laid  down.  The 
name  of  the  street  is  given,  and  its  northern  boundary ;  but  the  space 
to  the  south  is  left  open  to  the  river.  All  the  streets  leading  south, 
terminate  at  Water  street ;  and  no  indicatipn  is  given  in  the  pla^ 
or  in  any  part  of  the  return  of  the  surveyor,  that  Water  street  did  not 
extend  to  the  river,  as  it  cqppears  to  do  by  the  face  of  the  plat 

The  depositions  of  Ewalt  and  Finley  were  offered  by  the  defend* 


JANUARY  TERM,  1832.  205 

BafdajT  v«  Howell's  Lessee.    6  P. 

antsi  to  prove  the  declarations  of  Woods  at  the  time  the 
•survey  of  the  town  was  made.     Ewalt  stated  that  the  [  •SOS  ] 
sorv^  was  about  to  be  commenced  at  a  point  which  would 
have  required  him  to  remove  his  house^  and  that  at  his  instance  the 
place  of  beginning  was  changed.     On  a  remonstrance  being  made 
by  several  persons  who  had  assembled,  that  Water  street  would  be  too 
narrow,  Mr.  Woods  observed  to  the  party,  **  these  houses  will  no+ 
remain  or  stand  very  long ;  you  will  build  new  houses  and  dig  eel 
lars,  and  bank  out  Water  street  as  wide,  till  it  comes  to  low^^water 
mark,  if  you  please."     He  observed,  "  that  this  street,  to  low-water 
mark,  should  be  for  the  use  of  the  citizens  and  the  public  forever." 

Finley  states  that  Woods  declared  to  the  people  of  the  town  that 
he  would  not  change  the  old  military  plan ;  but  that  "  Water  street 
should  be  left  open  to  the  river's  edge,  at  low-water  mark,  for  the  use 
of  said  town ;  that  they,  the  citizens,  might  use  ihe  same  as  land* 
ings,  build  walls,  make  wharves,  or  plant  trees  at  their  pleasure." 

Several  objections  are  made  to  the  competency  of  this  testimony. 

It  is  insisted  that  the  declarations  of  Woods,  respecting  the  ground 
in  controversy,  did  not  come  within  the  scope  of  his  authority ;  and 
if  they  did,  still,  that  they  ought  not  to  be  received  in  evidence. 

Woods  had  authority  to  fix  upon  the  plan  of  the  town  and  survey 
it.  He  had  the  power  to  determine  the  width  of  the  respective 
streets  and  alleys,  the  size  and  form  of  the  lots,  to  mark  out  ihe 
public  grounds,  and  to  determine  on  every  thing  so  far  as  related  to 
the  town,  which  would  add  to  its  beauty,  convenience,  and  value. 
These  were  dearly  within  the  scope  of  his  powers,  as  they  were 
essentially  connected  with  the  plan  of  the  town,  on  which  he  was 
authorized  to  determine  at  his  discretion. 

But  it  is  said  that  his  acts,  until  sanctioned,  were  not  bindmg  upon 
his  principal ;  and  that  as  his  principal  was  not  present,  his  sanction, 
which  was  pubsequently  given,  cannot  be  extended  beyond  what 
appears  upon  the  town  plat,  which  was  returned  by  the  agent. 

The  sanction,  when  given,  related  back  to  the  original  transaction ; 
and  gave  equal  eflFect  to  it,  as  if  the  principal  had  been  present  So 
far  as  valuations  had  been  made  of  the  lots  occupied  by 
•  persons  who  had  no  tities,  and  who  were  to  obtain  titles  [  •  504  ] 
on  paying  the  prices  fixed  by  Woods,  it  is  very  clear  that 
the  principal  could  not  be  botmd  by  the  act  of  confirmation,  beyond 
what  appeared  upon  the  face  of  the  return ;  nor,  if  the  agent  had 
attempted,  by  any  covert  means,  to  give  to  the  citizens  of  the  town 
ground  which  he  did  not  designate  on  his  return,  and  which  did  not 
tend,  directiy,  to  increase  the  value  of  the  town  lots.  But  if  the  ground 
dedicated  for  a  street  or  any  other  public  use,  was  essentially  con** 
VOL.  X.  18 
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nected  with  the  town  lots,  and  must  have  enhanced  their  value 
at  the  sale,  the  increased  value  thus  realized,  and  a  long  acquies* 
cence,  would  estop  the  original  owner  of  the  fee  from  asserting  his 
daim,  though  the  ground  dedicated  had  not  been  so  designated  on 
the  map. 

There  is  nothing,  however,  on  the  plat  which  shows  any  Kmits  to 
the  width  of  Water  street,  short  of  the  river  on  the  south.  If  a  line 
had  been  drawn  along  its  southern  limit,  there  would  have  been  great 
force  in  the  argument  that  the  ground  between  such  Umit  and  the 
water  was  reserved  by  the  proprietors.  This  would  have  been  the  legal 
consequence  from  such  a  survey,  unless  .the  contrary  had  been  shown. 

It  must  be  admitted  that  the  declarations  of  an  agent  respecting 
things  done  within  the  scope  of  his  authority,  are  not  evidence  to 
charge  his  principal,  unless  they  were  made  at  the  time  the  act  was 
done,  and  formed  a  part  of  the  transaction.  The  declarations  refer- 
red to  were  a  part  of  the  res  gesta;  they  were  explanatory  of  the 
act  then  being  done ;  and  they  do  not,  as  was  contended,  contradict 
the  return,  but  tend  to  explain  and  confirm  it 

The  southern  limit  of  Water  street  was  the  point  of  inquiry  before 
the  jury.  It  was  a  question  of  boundary,  and  governed  by  the  same 
rules  of  evidence  which  are  of  daily  application  in  such  a  case.  In 
this  view,  were  not  the  declarations  of  the  person  who  fixed  the  boun- 
dary legal  evidence  ?  Not  declarations  casually  made  at  a  different 
time  from  that  at  which  the  survey  was  executed,  but  at  the  very 
time  the  act  was  done.  The  proof  of  such  declarations  should  have 
been  admitted  by  the  circuit  court ;  because,  under  the  circumstances, 
they  formed  a  part  of  the  transaction. 

The  declarations  of  a  surveyor  which  contradict  his  oflS- 
[  •  505  ]  cial  •  return,  are  clearly  not  evidence ;  nor  ought  they  to  be 
received  where  he  has  no  power  to  exercise  a  discretion  as 
explanatory  of  his  return,  while  he  is  still  living,  and  may  be  exam- 
ined as  a  witness. 

The  exception  taken  to  the  rejection  of  CJoates's  deposition  is 
abandoned. 

Several  exceptions  were  made  to  the  charge  of  the  court  to  the 
jury. 

1.  "  In  saying  that  the  property  in  question  passed  to  Wilson, 
unless  the  jury  should  decide  that  the  whole  ground  to  the  river  was 
not  only  dedicated  as  a  street,  but  that  it  must  be  capable  of  being 
used  as  such  ;  that  it  was  used  as  a  highway  or  street,  and  that  the 
slip  of  land,  if  it  was  not  wholly  given  to  the  public  as  a  street,  or 
so  much  of  it  as  was  not  so  given,  vested  in  tiie  proprietors,  as  the 
undisputed  owners  of  it." 
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As  the  fee  to  this  property  wcw  vested  in  the  Penn  family  at  the 
time  the  town  was  laid  out,  it  is  a  clear  proposition  that  such  parts 
of  the  land  as  were  not  conveyed  to  the  purchasers,  or  dedicated  to 
the  public,  remained  in  the  proprietors.  But  that  part  of  the  charge 
which  instructed  the  jury  that  it  must  appear  that  the  ground  to  the 
river  was  not  only  capable  of  being  used  as  a  street,  but  had  been 
so  used,  is  conceived  to  be  erroneous. 

From  the  evidence  in  the.  cause,  it  appears  that  the  northern  bank 
of  the  Monongahela,  from  its  junction  with  the  Alleghany,  to  the 
extent  of  the  town  plat,  still  remains  elevated  in  many  places ;  but 
several  of  the  streets  leading  ^outh  have  been  extended  to  the  river, 
and  they  have  been  so  graduated  as  to  admit  of  an  easy  approach  to 
the  water. 

When  complaint  was  made  to  Woods  that  Water  street  would  be 
too  narrow,  he  observed,  that  its  width  jnight  be  artificially  extended 
for  the  convenience  of  the  citizens  to  the  river.  From  this  it  appears 
that  the  ground  was  not  then  in  a  condition  to  be  used  as  a  street ; 
and  that  much  labor  was  required  to  place  it  in  that  situation.  But, 
if  it  were  dedicated  for  that  purpose,  at  the  time  the  survey  of  the 
town  was  made,  it  is  essential  that  it  shall  have  been  used  as  such 
within  a  limited  time  ?  This  would  hardly  be  pretended,  as  it  re- 
gards other  streets  in  the  town.  Suppose  Market  street,  or 
Wood  street,  leading  north  and  south,  had  not  been  •im-  [  'SOC  ] 
proved  by  the  city  of  Pittsburgh  until  this  time,  could  the 
original  proprietors  claim  it  as  their  property  ?  If  the  dedication  of 
these  streets  to  the  public  were  a  matter  of  doubt,  aud  a  jury  were 
about  to  inquire  into  the  fact ;  it  is  admitted  that  their  not  having 
been  improved  or  used  as  streets,  would  be  a  circumstance  which  the 
jury  might  weigh  against  the  proof  of  dedication.  But  it  would 
most  clearly  be  error  for  the  court  to  instruct  the  jury,  that  unless 
the  giound  claimed  for  these  streets  was  in  a  situation  to  be  used  as 
streets,  and  had  been  so  used,  there  could  have  been  no  dedication. 
This  appears  to  have  been  the  purport  of  the  instruction  to  the  jury^ 
in  regard  to  Water  street  The  words  used  were,  that  the  jury  must 
be  "  satisfied,  not  merely  that  the  open  space  was  used  by  the  inhab- 
itants of  Pittsburgh  or  others,  but  that  it  was  used  as  a  highway  pr 
street;  and  that,  in  weighing  the  evidence  on  this  point,  they  would 
naturally  inquire,  whether,  from  the  nature  of  the  ground,  it  was 
capable  of  being  so  used." 

From  this  instruction  the  jury  were  required  to  find  against  the 
right  asserted  in  behalf  of  the  city,  unless  the  ground  referred  to  had 
been  used  as  a  street  or  highway.  This  substituted  the  use  for  the 
right ;  and  made  the  latter  to  depend  upon  the  former.     The  right 
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was  not  necessarily  connected  with  the  use  withm  a  limited  perienl ; 
as  no  such  condition  appears  to  have  been  imposed  at  the  time  it 
was  granted.  Whilst  the  circuit  court  might  have  called  the  atten- 
tion of  the  jury  to  the  fact  that  the  ground  in  controversy  never 
having  been  used  as  a  street,  was  a  circumstance  which  they  ought 
to  weigh  against  the  dedication  contended  for,  it  was  error  in  them 
to  say,  in  substance,  there  could  be  no  right  without  the  use.  This 
withdrew  from  the  jury  the  main  point  of  inquiry,  by  substituting 
another ;  the  existence  or  non-existence  of  which  was  not  inconsist- 
ent with  the  principal  fact.  It  was  not  essential  for  the  city  to  show 
that  the  entire  slip  of  land  referred  to  had  been  used  as  a  street,  but 
it  was  essential  to  establish  that  it  had  been  dedicated  as  such. 

The  second  objection  to  the  charge  is,  that  the  court  instructed 
**  the  jury  that  no  title  in  the  corporation  had  been  shown  to  a  single 
foot  of  ground  within  the  city ;  -and  that  the  acts  of  ownership  exercised 
by  the  corporation,  were  altogether  inconsistent  with  the 
[  •  507  ]  right  asserted  in  behalf  of  the  •public ;  and  plainly  convey- 
ing to  the  jury  the  opinion  that  the  improper  or  peculiar 
use  made  of  the  ground  in  question  by  the  corporation,  gave  the 
plaintiff  a  right  to  recover. 

The  inference  drawn  in  the  conclusion  of  this  assignment  of  erroi 
may  not  be  fully  sustcdned  by  the  language  of  the  court ;  but  they 
did  instruct  the  jury  that  the  acts  of  *  ownership  exercised  by  the 
corporation,  in  the  way  which  had  been  stated,  were  altogether  in- 
consistent with  the  right  asserted  in  behalf  of  the  public ;  since,  if 
the  whole  of  this  ground,  to  low-^water  mark  on  the  river,  bad  been 
dedicated  for  a  street,  it  was  vested  as  such  in  the  public,  subject  to 
be  regulated  and  preserved  by  the  corporation,  and  could  not  legally 
be  treated  and  used  as  private  property  by  that  body." 

The  court  here  refer  to  certain  wharves  which  have  been  con- 
structed by  the  city  along  the  Monongabela,  and  on  the  ground 
claimed  to  be  Water  street  Connected  with  these  wharves  is  a 
graduated  pavement,  so  as  to  render  access  to  them  from  the  city 
easy,  and  a  tax  is  imposed  on  steamboats  and  other  vessels  for  the 
use  of  them. 

If  this  ground  had  been  dedicated  for  a  particular  purpose,  and  the 
city  authorities  had  appropriated  it  to  an  entirely  different  purpose, 
it  might  afford  ground  for  the  interference  of  a  court  of  chancery  to 
compel  a  specific  execution  of  the  trust,  by  restraining  the  corpora- 
tion, or  by  causing  the  removal  of  obstructions.  But,  even  in  such 
a  case,  the  property  dedicated  would  not  revert  to  the  original  owner 
The  use  would  still  remain  in  the  public,  limited  only  by  the  condi- 
tions  imposed  in  the  grant 
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It  does  ncft  appeaor,  however,  that  the  constmotion  of  wharves  on 
the  river  and  <he  pavement  of  the  gronnd  have,  in  the  least  degree, 
obstructed  its  use  as  a  street  The  pavement  has  undoubtedly  pro- 
moted the  public  convenience ;  and  if  the  whole  line  of  the  street 
were  graduated  and  paved  to  the  water  as  a  public  way,  it  would  be 
much  more  valuable  than  in  its  present  condition.  The  wharves  cause 
no  obstructions  to  the  use  of  this  ground  eis  a  street ;  and  whether 
the  city  authorities  have  transcended  their  power  in  raising  a  revenue 
from  them,  by  the  improvements  which  have  been  made,  is  a  ques- 
tion not  necessarily  involved  in  the  case. 

If  that  part  of  this  ground  which  is  connected  with  the 
water  *  has  been  appropriated  to  other  uses  than  as  a  [  •  508  ] 
right  of  way,  they  are  not  inconsistent  with  such  right ;  but 
if  such  had  been  the  case,  on  that  ground  the  jury  could  not  have 
rendered  a  verdict  against  the  city.  Such  uses  might  have  tended  to 
show  that  the  dedication  of  this  ground  for  a  street,  as  contended 
for,  had  not  been  made ;  but  no  other  or  greater  effect  should  have 
been  given  to  them,  had  they  been  fully  established,  and  their  incon- 
sistency with  the  right  asserted  clearly  made  out 

The  third  objection  taken  to  the  charge  is  that  the  court  instructed 
"  the  jury  that  the  deeds  of  Ormsby,  and  to  Craig  and  Bayard,  were 
inconsistent  with  a  dedication  of  a  space  south  of  the  Water  street 
lots  to  the  river,  and  that  these  deeds  conveyed  the  ground  to  the 
river,  subject  to  the  easement  over  a  part  of  it" 

The  deed  of  Ormsby  to  Gregg  and  Sidney  bears  date  the  5th  day 
of  November,  in  the  year  of  our  Lord  1798,  and  was  for  "  a  certain 
lot  of  ground,  situate  in  the  town  of  Pittsburgh  aforesaid,  marked  in 
the  plan  of  said  town  number  183,  boxmded  by  Front  street,  the 
River  Monongahela,  and  lots  numbered  182  and  184,  it  being  the 
same  lot  or  piece  of  ground  which  the  Honorable  John  Penn  and 
John  Penn,  Jr.,  late  proprietors  of  Pennsylvania,  by  their  indenture 
bearing  date  the  2d  day  of  October,  1784,  did  grant  and  convey  unto 
the  said  Ormsby." 

The  deed  to  Craig  and  Bayard  from  the  Penns  bears  date  the  31st 
day  of  December,  1784,  and  conveyed  to  the  grantees  "  and  their 
heirs  and  assigns  thirty-two  lots  or  pieces  of  ground  situate  in  a  point 
formed  by  the  junction  of  the  two  rivers,  Monongahela  and  Alle- 
ghany, in  the  town  of  Pittsburgh,  marked  in  the  general  plan  of  said 
town,  made  by  Colonel  Woods,  numbers  one,  &c  ;  which  said  plan 
is  recorded,  or  intended  to  be  recorded,  in  the  office  for  the  recording 
bf  deeds  for  the  county  of  Westmoreland." 

The  said  lots  are  bounded  northwardly  by  the  said  Alleghany  River, 

18* 
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eastwaidly  by  Morberry  or  Mulberry  street,  southwardly  by  PeuD 

street,  and  southwestwardly  by  the  Monongabela  Biver. 
[*509]  •The  agreement  under  which  this  deed  is  executed  is 
dated  on  the  22d  day  of  January,  1784,  which  was  about 
six  months  before  the  town  was  surveyed.  By  this  agreement,  the 
Penns  sold  to  Craig  and  Bayard  "  a  certain  tract  of  land  in  their 
manor  of  Pittsburgh,  lying  and  being  in  a  point  formed  by  the  junc- 
tion of  the  rivers  Monongahela  and  AUeghany,  bounded  on  two  sides 
by  the  rivers  aforesaid,"  &c. 

As  this  last  deed  covers  ground  which  had  been  sold  before  the 
town  was  laid  out,  it  is  not  perceived  how  it  could  be  considered  as 
inconsistent  with  the  dedication  contended  for.  It  is  true,  the  deed 
was  not  executed  until  after  the  town  plat  was  formed ;  but  it  was 
executed  by  force  of  a  purchase  made  prior  to  the  survey  of  the  . 
town,  and  the  purchaser  had  a  right  to  insist  on  the  boundaries 
designated  in  the  agreement. 

If  the  present  contest  were  limited  to  the  ground  embraced  in  this 
agreement,  and  included  in  the  general  description  of  the  deed,  it 
might  become  a  serious  question  whether  the  description,  in  the  deed, 
of  the  lots,  by  their  numbers  as  designated  on  Woods's  plan  of  the 
town,  would  not  control  that  part  of  the  description  which  refers  to 
the  Monongahela  River.  But,  if  it  were  admitted  that  this  deed 
conveyed  the  land  to  the  river,  it  could,  under  the  circumstances, 
have  no  other  effect  than  to  restrict  the  dedication  of  the  ground  for 
a  street  to  the  extent  of  the  deed. 

The  deed  from  Ormsby  called  for  the  lot  by  its  number,  as  marked 
on  the  plan  of  the  town,  and  bounded  by  Front  street,  the  River 
Monongahela,  and  lots  numbered  182  and  184.  The  construction 
given  to  these  calls  was,  that  the  ground  to  the  river  was  conveyed, 
subject  to  the  easement  over  a  part  of  it  And  this  deed,  the  jury 
was  instructed,  was  inconsistent  with  the  dedication  of  the  ground 
to  the  water  as  a  street 

It  is  contended,  on  the  part  of  the  defendant  in  error,  that  the 
charge  given  to  the  jury  on  this  point  was  the  legal  construction  of 
the  deed,  and  consequently  was  a  matter  for  the  court  to  determine. 

The  right  of  the  court  to  decide  on  the  legal  effect  of  written  in- 
struments cannot  be  controverted ;  but  the  question  of  boundary  is 
always  a  matter  of  fact  for  the  determination  of  the  jury. 
[  •  510  ]  It  is  the  province  of  a  court  to  instruct  the  jury  *  that  they 
should  fix  the  boundaries  of  the  tract  in  controversy  by  an 
examination  of  the  whole  evidence,  and  that  artificial  or  natural 
boundaries  called  for,  control  a  call  for  course  and  distance.     But  it 

-uld  withdraw  the  facts  from  the  jury,  if  the  court  were  to  fix  the 
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boundaries  called  for,  and  then  detennine  on  the  legal  effect  of  the 
instrument. 

Suppose  the  controversy  had  been  between  the  city  of  Pittsburgh 
and  the  persons  claiming  under  Ormsby,  who  asserted  a  right  to  the 
ground,  under  his  deed,  to  the  river.  The  city  in  such  a  case  would 
have  contended,  before  the  jury,  that,  taking  the  calls  of  the  deed 
together,  th^y  would  limit  the  conveyance  to  the  lot  designated  on 
the  plan  of  the  town ;  and  would  not  this  have  been  a  question  for 
the  jury  to  determine,  under  the  instruction  of  the  court  ?  an  instruc- 
tion which  should  lay  down  the  general  principles  of  law  in  such  a 
case,  and  the  legal  effect  that  would  result  from  a  certain  state  of 
facts,  but  which  should  not  take  from  the  jury  the  right  of  determin- 
ing on  the  limits  of  the  lot  from  the  calls  in  the  deed.  These  calls 
are  established  by  evidence  extrinsic  of  the  deed.  They  are  matters 
of  fact  for  the  investigation  of  the  jury. 

In  principle,  there  is  no  difference  between  the  case  under  consid- 
eration and  questions  of  boundary  which  are  of  daily  occurrence.  It 
is  as  much  the  province  of  a  jury  to  determine  the  limits  of  a  lot  in 
a  city  or  town,  as  the  limits  of  any  tract  of  land,  however  large  or 
smaU.  And  if  the  court,  in  a  question  of  boundary,  may  fix  the  lim- 
its of  the  grant,  and  then  say  what  the  legal  effect  of  it  shall  be, 
there  is  nothing  left  for  the  action  of  the  jury. 

The  deed  from  Ormsby  called  for  a  lot  designated  on  the  town 
plat  183,  bounded  by  Front  street,  the  River  Monongahela,  and  lots 
numbered  182  and  184. 

The  plat  of  the  town,  which  is  referred  to  as  containing  a  designa- 
tion  of  the  boundaries  of  the  lot,  fixes  those  boundaries  as  satisfacto- 
rily as  any  natural  objects  could  fix  them.  Front  street  is  called  for, 
which  lies  parallel  with  Water  street,  as  the  northern  boundary  of 
the  lot ;  and  the  adjoining  lots  lying  east  and  west  of  it  are  named 
as  the  eastern  and  western  boundaries. 

•From  this  description,  can  any  one  doubt  the  intention  [  *  611  ] 
of  the  grantor,  and  the  understanding  of  the  grantee  ?  Does 
lot  one  hundred  and  eighty-three,  as  marked  on  the  plan  of  the  town, 
extend  to  the  river  ?  This  will  not  be  pretended ;  nor  that  lots  one 
hundred  and  eighty-two  and  one  hundred  and  eighty-four  extend  to 
the  river.  The  call  for  the  river,  then,  in  the  deed  in  question,  is 
inconsistent  with  the  other  calls  in  the  deed.  By  the  town  plat,  the 
Bouthem  boundary  of  the  lot  is  limited  by  Water  street,  and  by  a 
call  for  this  boundary  it  is  as  fixed  and  certain  as  the  call  for  the 
river.  The  same  may  be  said  of  the  eastern  and  western  boundary 
of  the  lot  Shall  these  calls  be  all  disregarded  or  controlled  by  tb 
single  call  for  the  natural  boundary  ? 
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In  a  late  case,  this  conrt  decided  that  a  call  in  a  patent  for  a  differ- 
ent  county  from  that  in  which  the  land  was  situated,  might  be  con- 
trolled by  other  caUs  in  the  patent  Such  was  the  charge  given  to 
the  jury  in  the  court  below,  and  it  was  sustained  by  this  court 

The  circuit  court,  therefore,  instead  of  saying  to  the  jury  that  the 
•*alls  in  this  deed,  and  the  one  to  Craig  and  Bayard,  were  inconsist- 
ent with  the  dedication  of  the  ground  referred  to,  should  have  in- 
structed them  that  the  different  calls  ought  to  be  taken  together ;  and 
that  the  calls  for  the  river  might  be  controlled  by  the  other  caUs  in 
the  deeds,  if  the  jury  should  be  satisfied  that  such  call  had  been 
inserted  through  inadvertence  or  mistake. 

The  fourth  and  last  exception  taken  to  the  charge  of  the  court  is, 
that  they  erred  in  instructing  the  jury,  "  that  if  a  street  or  streets 
leading  to  the  Monongahela  River  were  necessary  to  the  enjoyment, 
by  the  inhabitants,  of  their  property  in  the  town,  derived  from  per- 
sons under  whom  the  plaintiff  claimed,  they  are  entitied  to  have 
them  laid  off  over  the  land  in  dispute,  of  right,  and  not  of  favor; 
and  that  the  law  points  out  a  mode  by  which  this  right  may  be 
enforced." 

This  instruction  does  not  involve  a  point  which  was  material  in 
the  case ;  and  though  it  were  erroneous,  it  might  not  afford  ground 
for  the  reversal  of  the  judgment  of  the  circuit  court  Whether  this 
right  existed  or  not,  it  is  not  conceived  how  it  could  have  had  any 
influence  with  the  jury. 

The  court  seem  to  refer  to  the  law  of  Pennsylvania,  regulating 
the  opening  of  public  roads.  But  the  establishment  of  a 
[  *  512  ]  *  public  road  cannot  be  claimed  as  a  matter  of  right  An 
application  must  be  made  in  the  first  instance,  by  petition 
to  the  court  of  quarter  sessions ;  a  view  of  the  proposed  road  is 
directed,  and  its  establishment  depends  upon  the  report  of  the  view- 
ers and  other  necessary  sanctions. 

This  law,  however,  it  is  insisted,  could  have  no  operation  in  the 
city  of  Pittsburgh ;  that  its  streets  and  alleys  are'  opened  and  regu- 
lated under  the  corporate  authorities,  and  not  by  the  provisions  of 
the  road  law. 

It  is  not  deemed  necessary,  in  deciding  the  points  raised  in  this 
case,  to  notice  all  the  questions  discussed  by  the  counsel  in  their 
arguments  at  the  bar. 

Whether  Water  street  extended  to  low  or  high-water  mark,  can 
be  of  no  importance  in  the  present  controversy.  If  its  southern 
boundary  be  limited  by  high-water  mark,  it  is  clear  that  the  proprie- 
tors parted  with  all  their  right  It  is  admitted  by  both  parties,  that 
the  River  Monongahela,  being  a  navigable  stream,  belongs  to  the 
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pabH^ ;  and  a  fr^  use  of  it  m^j  bfs  rightfully  clalrued  by  the  public, 
whatever  i?aay  be  the  extept  of  its  voluoie  of  water.  U  Water  street 
be  bounded  by  the  river  on  the  south,  it  is  only  limited  by  tb^  public 
right.  To  contend  that  between  this  boundiag^  and  the  public  right, 
a  private  and  hostile  right  could  exist,  would  not  only  be  unreasona- 
ble, but  against  law. 

Tench  f^rancis,  the  attorney  in  fact  for  the  Penn  family,  and  the 
agent  who  succeeded  him,  must  be  considered,  for  some  purposes,  a^< 
ibe  principal  in  these  transactions.  His  principals  were  in  Eiuope ; 
and  to  his  discretion  and  superintendence  they,  of  necessity,  con- 
signed the  management  of  their  property  in  this  country.  The  long 
acquiescence,  therefore,  in  the  plan  of  the  town,  as  returned  b) 
Woods,  affords  a  strong  presumption  against  the  right  asserted  by 
the  plaintijf  b^low  in  this  action. 

The  town  was  laid  out  in  the  spring  or  summer  of  1784 ;  no  act 
was  dope  by  the  proprietors  showing  any  claim  to  the  land  in  con- 
troversy, until  September,  1814,  when  the  deed  to  Wilson  was  exe- 
cuted. Here  is  a  lapse  of  about  thirty  years,  within  which  no  right 
is  asserted  by  the  Penn  family,  hostile  to  that  which  was  exercised 
by  the  city,  in  the  use  of  this  ground,  to  the  extent  which 
its  means  enabled  it  to  improve,  *  and  the  public  conve-  [  *  513  ] 
nience  seemed  to  require.  A  title  which  has  remained  dor- 
mant for  so  great  a  number  of  years,  and  while  the  property  was 
used  for  public  purposes,  and  necessarily  within  the  knowledge  of 
the  agents  of  the  proprietors,  is  now  asserted  under  doubtful  circum- 
stances of  right.  In  some  cases  a  dedication  of  property  to  public 
use,  as  for  instance  a  street  or  public  road,  where  the  public  has 
enjoyed  the  unmolested  use  of  it  for  six  or  seven  years,  has  been 
deemed  sufficient  evidence  pf  dedication.  This  lapse  of  time,  con- 
nected with  the  public  use  and  the  determination  expressed  by  the 
agent  at  the  time  the  town  was  Icdd  out  to  dispose  of  the  whole  of 
the  manor,  affords  strong  grounds  to  presume  that  no  reservation  pf 
any  part  of  the  manor  was  intended  to  be  made ;  and  that  the  slip 
of  land  in  controversy  was  not  reversed.  These  were  facts  proper 
for  the  consideration  of  the  jury  in  determining  the  fact  of  dedication. 
They  were  calculated  to  have  a  strong  influence  to  rebut  the  pre- 
sumptions relied  on  by  the  plaintiff  in  the  court  below. 

If  it  were  necessary,  an  unmolested  possession  for  thirty  years 
would  authorize  the  presumption  of  a  grant  Indeed,  under  peculiar 
circumstances,  a  grant  has  been  presumed  from  a  possession  less 
than  the  number  of  years  required  to  bar  the  action  of  ejectment  by 
the  statute  of  limitations. 

By  the  common  law  the  fee  in  the  soil  remains  in  the  original 
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owner,  where  a  public  road  is  established  over  it;  but  the  use  of  the 
road  is  in  the  public.  The  owner  parts  with  this  use  only,  for  if  the 
road  shall  be  vacated  by  the  public,  he  resumes  the  exclusive  posses- 
sion of  the  ground ;  and  while  it  is  used  as  a  highway,  he  is  entitled 
to  the  timber  and  grass  which  may  grow  upon  the  surface,  and  to 
all  minerals  which  may  be  found  below  it  He  may  bring  an  action 
of  trespass  against  any  one  who  obstructs  the  road. 

In  the  discussion  of  this  case,  the  same  doctrine  has  been  applied 
by  the  counsel  for  the  defendant  in  error  to  the  streets  and  alleys  of 
a  town ;  but  in  deciding  the  points  raised  by  the  bill  of  exceptions, 
it  is  not  necessary  to  determine  this  question. 

Where  the  proprietor  of  a  town  disposes  of  all  his  interest  in  it, 
he  would  seem  to  stand  in  a  different  relation  to  the  right  of 
[  •  514  ]  soil,  in  regard  to  the  streets  and  alleys  of  the  town,  from  •the 
individual  over  whose  soil  a  public  road  is  established, 
and  who  continues  to  hold  the  land  on  both  sides  of  it  Whether 
the  purchasers  of  town  lots  are  not,  in  this  respect,  the  owners  of  the 
soil  over  which  the  streets  and  alleys  are  laid,  as  appurtenant  to  the 
adjoining  lots,  is  a  point  not  essentially  involved  in  tiiis  case. 

If  the  jury  shall  find  that  the  ground  in  question  was  dedicated  to 
the  public  as  a  street  or  highway,  or  for  other  public  purposes,  to  the 
river,  either  at  high  or  low-water  mark,  the  right  of  the  city  will  be 
established,  and  the  plaintiff  in  the  ejectment  must  consequently  fsdl 
to  recover. 

Upon  a  deliberate  consideration  of  the  points  involved  in  the  case, 
this  court  are  clearly  of  the  opinion  that  the  judgment  of  the  circuit 
court  was  erroneous,  and  it  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings. 

10P.6e2;  UP.41;  12P.410;  9H.10;  UH.268;  28  W.  62. 


Samuel  A.  Wobcbster,  Plaintiff  in  Error,  v.   The   State  op 

Georgia* 

6  P.  515. 

A  return  to  a  writ  of  error  from  this  court  to  a  state  court,  certified  bj  the  clerk  of  the  court 
which  pronounced  the  jodgment,  and  to  which  the  writ  is  addressed,  and  authenticated 
by  the  seal  of  the  court,  is  in  conformity  to  law,  and  brings  the  record  regularly  before 
this  court 

The  law  of  Georgia,  which  subjected  to  punishment  all  white  persons  residing  within  the 
limits  of  the  Cherokee  nation,  and  authorized  their  arrest  within  those  limits,  and  their 
forcible  removal  therefrom,  and*  their  trial  in  a  court  of  the  State,  was  repugnant  to  the 
constitution,  treaties,  and  laws  of  the  United  States,  and  so  Toid^  and  a  judgment  against 
the  plaintiff  in  error,  under  color  of  that  law,  was  reversed  by  this  court,  under  the  85th 
section  of  the  Judiciary  Act,'-ft  Stats,  at  Large,  85.) 

The  relations  between  the  Indian  tribes  and  the  United  States  examined. 
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•  Error  to  the  superior  court  for  the  county  of  Gwinnett,  [  *  521 J 
in  the  State  of  Georgia,    The  laws  of  the  State  of  Greorgia, 
and  the  substance  of  the  indictment  under  which  the  plaintiff  in  error 
was  convicted,  are  as  follows. 

On  the  22d  December,  1830,  the  legislature  of  the  State  of  Georgia 
passed  the  following  act :  — 

"  An  act  to  prevent  the  exercise  of  assumed  and  arbitrary  power, 
by  all  persons,  under  pretext  of  authority  from  the  Cherokee  Indians 
and  their  laws,  and  to  prevent  white  persons  from  residing  within 
that  part  of  the  chartered  limits  of  Georgia,  occupied  by  the  Cherokee 
Indians,  and  to  provide  a  guard  for  the  protection  of  the  gold  mines, 
and  to  enforce  the  laws  of  the  State  within  the  aforesaid  territory. 

*'  Be  it  enacted  by  the  senate  and  house  of  representatives  of  the 
State  of  Georgia,  in  general  asssembly  met,  and  it  is  hereby  enacted 
by  the  authority  of  the  same,  that,  after  the  1st  day  of  February, 
1831,  it  shall  not  be  lawful  for  any  person  or  persons,  under  color  or 
pretence  of  authority  from  said  Cherokee  tribe,  or  as  headmen,  chiefs, 
or  warriors  of  said  tribe,  to  cause  or  procure  by  any  means  the 
assembling  of  any  council  or  other  pretended  legislative  body  of  the 
said  Indians  or  others  living  among  them,  for  the  purpose  of  legib^ 
lating,  (or  for  any  other  purpose  whatever.)  And  persons  offending 
against  the  provisions  of  this  section  shall  be  guilty  of  a  high  mis- 
demeanor, and  subject  to  indictment  therefor,  and,  on  conviction, 
shall  be  punished  by  confinement  at  hard  labor  in  the  penitentiary 
for  the  space  of  four  years. 

<'  Sect.  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that, 
after  the  time  aforesaid,  it  shall  not  be  lawful  for  any  person  or  per- 
sons, under  pretext  of  authority  from  the  Cherokee  tribe,  or  as  repre- 
sentatives, chiefs,  headmen  or  warriors  of  said  tribe,  to  meet 
or  assemble  as  a  council,  assembly,  •convention,  or  in  any  [  *  522  J 
other  capacity,  for  the  purpose  of  making  laws,  orders  or 
regulations  for  said  tribe.  And  all  persons  offending  against  the 
provisions  of  this  section,  shall  be  guilty  of  a  high  misdemeanor,  and 
subject  to  an  indictment,  and,  on  conviction  thereof^  shall  undergo 
an  imprisonment  in  the  penitentiary  at  hard  labor  for  the  space  of 
four  years. 

'<  Sect  3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that^ 
after  the  time  aforesaid,  it  shall  not  be  lawful  for  any  person  or  per- 
sons, under  color  or  by  authority  of  the  Cherokee  tribe,  or  any  of  its 
laws  or  regulations,  to  hold  any  court  or  tribunal  whatever,  for  the 
purpose  of  hearing  and  determining  causes,  either  civil  or  criminal, 
or  to  give  any  judgment  in  such  causes,  or  to  issue,  or  cause  to  issue, 
may  process  against  the  person  or  property  of  any  of  said  tribe     And 
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all  persons  offending  against  the  provisions  of  tiiis  section  shall  be 
guilty  of  a  high  misdemeanor,  and  subject  to  indictment,  and,  on  con^ 
viction  thereof,  shall  be  imprisoned  in  the  penitentiaxy  at  hard  labor 
*or  the  space  of  four  years. 

"  Sect.  4.  And  be  it  further  enectod  by  the  authority  aforesaid,  that, 
after  the  time  aforesaid,  it  shall  not  be  lawful  for  any  person  or  per^ 
ttons,  as  a  ministerial  officer,  or  in  any  other  capacity,  to  execute  any 
precept,  command,  or  process  issu^  by  any  court  or  tribunal  in  the 
Cherokee  tribe,  on  the  persons  or  property  of  any  of  said  tribe.  And 
all  persons  offending  against  the  provisions  of  tbi3  section,  shall  be 
guilty  of  a  trespass,  and  subject  to  indictment,  and^  on  conviction 
thereof,  shall  be  punished  by  fine  and  imprisonment  in  the  jail  or  in 
the  penitentiary,  not  longec^than  four  years,  at  the  discretion  of  the 
court. 

'^  Sect  5.  And  be  it  further  enacted  by  the  aathority  aforesaid,  that, 
after  the  time  aforesaid,  it  shall  not  be  lawful  fcNt  any  person  or  per- 
sons to  confiscate,  or  attempt  to  confiscate,  or  otherwise  to  cause  a 
forfeiture  of  the  {property  or  estate  of  any  Indian  of  said  tribe,  in  con- 
sequence of  his  enrolling  himself  and  family  for  emigration,  or  offer- 
ing to  enroll  for  emigration,  or  any  other  act  of  said  Indian,  in  fur- 
therance of  his  intention  to  emigrate.  And  persons  offending  against 
the  provisions  of  this  section  shall  be  guilty  of  high  misdemeanor, 
and,  on  conviction,  shall  undergo  an  imprisonment  in  the  penitentiary 

at  hard  labor  for  the  space  of  four  years. 
L  •  623  ]  • "  Sect  6.  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  none  of  the  provisions  of  this  act  shall  be 
BO  construed  as  to  prevent  said  tribe,  its  headmen,  chiefs,  or  other 
representatives,  from  meeting  any  agent  or  conunissioner  on  the  part 
of  this  State  or  the  United  States,  for  any  purpose  whatever. 

**  Sect  7.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  white  persons  residing  within  the  limits  of  the  Cherokee 
nation,  on  the  1st  day  of  March  next,  or  at  any  time  thereafter,  witli- 
out  a  license  or  permit  from  his  excellency  the  governor,  or  from  such 
agent  as  his  excellency  the  governor  shall  authorize  to  grant  such 
permit  or  license,  and  who  shall  not  have  taken  the  oath  hereinafter 
required,  shall  be  guilty  of  a  high  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  confinement  to  the  penitentiary  at 
hard  labor  for  a  term  not  less  than  four  years :  provided,  that  the 
provisions  of  this  section  shall  not'  be  so  construed  as  to  extend  to 
any  authmzed  agent  or  agents  of  the  government  of  the  United 
States  or  of  this  State,  or  to  any  person  or  persons  who  may  rent 
any  of  those  improvements  which  have  been  abandoned  by  Indians 
who  have  emigrated  west  of  the  Mississippi :  provided,  nothing  coa* 
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tained  in  thia  aection  sball  be  so  coostxued  as  to  extend  to  white 
females,  and  all  male  children  under  twenty-one  yeacs  of  age. 

^  Sect  &  And  be  it  fnrtbev  enacted  by  the  authority  aforesaid, 
thai;  all  white  persons,  citizens  of  the  State  of  Georgia,  who  hav« 
procured  a  license  in  writing  from  his  excellency  the  governor,  or 
from  such  agent  as  his  excellency  the  govemoc  shall  authorize  to 
grant  such  pemut  or  license,  to  reside  within  the  limits  of  the  Cher- 
okee nation,  and  who  have  taken  the  following  oath,  viz :  <'  I,  A  fi, 
do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  I  will  sup- 
port Ttnd  defend  the  constitution  and  laws  of  the  State  of  Georgia, 
and  uprightly  demean  myself  as  a  citizen  thereof,  so  help  me  God," 
shall  be,  and  the  same  are  hereby  declared,  exempt  and  free  from  the 
opa^ation  of  the  seventh  section  of  thb  act 

<^  Sect  9.  And  be  it  further  enax^ted,  that  his  excellency  the  governm 
be,  and  he  is  hereby  authorized  to  grant  licenses  to  reside  within  the 
limits  of  the  Cherokee  nation,  according  to  the  provisions  of  the 
eighth  section  of  this  act 

^  Sect  10.  And  be  it  further  enacted  by  the  authority      ^ 
*  aforesaid,  that  no  person  shall  collect  or  claim  any  toll  from  [  *  524  ] 
any  person,  for  passing  any  turnpike  gate  or  toll  bridge,  by 
authority  of  any  act  or  law  of  the  Cherokee  tribe,  or  any  chief  or 
headman  oi  men  of  the  same. 

^  Sect  11.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  his  excellency  the  governor  be,  and  be  is  hereby  empowered, 
should  he  deem  it  necessary,  either  for  the  protection  of  the  mines, 
or  for  the  enforcement  of  the  laws,  of  force  within  the  Cherokee 
nation,  to  raise  and  oj^nize  a  guard,  to  be  employed  on  foot,  or 
mounted,  as  occasion  may  require,  which  shall  not  consist  of  more 
than  sixty  persons,  which  guard  shall  be  under  the  command  of  the 
commissioner  or  agent  appointed  by  the  governor,  to  protect  the 
mines,  with  power  to  dismiss  from  the  service  any  member  of  said 
guard,  on  paying  the  wages  due  for  services  rendered,  fot  disorderly 
conduct,  and  make  appointments  to  fill  the  vacancies  occasioned  by 
such  dismissal 

^  Sect  12.  And  be  it  farther  enacted  by  the  authority  aforesaid, 
that  each  person  who  may  belong  to  said  guard,  shall  receive  for  his 
eompensation  at  the  rate  of  fid  dollars  per  month  when  on  foot, 
and  at  the  rate  of  $20  per  month  when  mounted,  for  every  month 
tJuit  such  person  is  engaged  in  actual  servi(*>e ;  and,  in  the  event  that 
the  commissioner  or  agent  herein  referred  to  should  die,  rv^ign,  or 
£Eiil  to  perform  the  duties  herein  required  of  him,  his  excellency  the 
governor  is  h»eby  authorized  and  required  to  appoint  in  his  stead 
B6fBe  other  fit  and  proper  person  to  the  command  of  said  guan^ : 
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and  the  commissioQer  or  agent  having  the  command  of  the  guard 
aforesaid,  for  the  better  discipline  thereof,  shall  appoint  three  ser- 
geants, who  shall  receive  at  the  rate  of  $20  per  mouth  while  serving 
on  foot,  and  f  25  per  month  when  mounted^  as  compensation  whilst 
in  actual  service. 

"  Sect.  13.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  the  said  guard,  or  any  member  of  them,  shall  be,  and  they 
are  hereby  authorized  and  empowered  to  arrest  any  person  legally 
charged  with,  or  detected  in  a  violation  of  the  laws  of  the  State,  and 
fjo  convey,  as  soon  as  practicable,  the  person  so  arrested  before  a 
justice  of  the  peace,  judge  of  the  superior  or  justice  of  infe- 
[  •  625  ]  rior  court  of  this  State,  to  be  dealt  *  with  according  to  law ; 
and  the  pay  and  support  of  said  guard  be  provided  out  of 
the  fund  already  appropriated  for  the  protection  of  the  gold  mines." 

The  legislature  of  Georgia,  on  the  19th  December,  1829,  passed 
the  following  act :  — 

"  An  act  to  add  the  territory  lying  within  the  chartered  limits  of 
Georgia  and  now  in  the  occupancy  of  the  Cherokee  Indians,  to  the 
counties  of  Carroll,  De  Kalb,  Gwinnett,  Hall,  and  Habersham,  and 
to  ejctend  the  laws  of  this  State  over  the  same,  and  to  annul  all 
laws  and  ordinances  made  by  the  Cherokee  nation  of  Indians,  and 
to  provide  for  the  compensation  of  officers  serving  legal  process  in 
said  territory,  and  to  regulate  the  testimony  of  Indians,  and  to  repeal 
the  9th  section  of  the  act  of  1828  upon  this  subject. 

"  Sect  1.  Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  State  of  Greorgia,  in  general  assembly  met,  and  it  is  hereby 
enacted  by  the  authority  of  the  same,  that  from  and  after  the  pass- 
ing of  this  act,  all  that  part  of  the  unlocated  territory  within  the 
limits  of  this  State,  and  which  lies  between  the  Alabama  line  and 
the  old  path  leading  from  the  Buzzard  Roost  on  the  Chattahoochee, 
to  Sally  Hughes's,  on  the  Hightower  River ;  thence  to  Thomas  Pelef  s, 
on  the  old  federal  road ;  thence  with  said  road  to  the  Alabama  line, 
be,  and  the  same  is  hereby  added  to,  and  shall  become  a  part  of,  the 
county  of  CarrolL 

*'  Sect.  2.  And  be  it  further  enacted,  that  all  that  part  of  said  ter- 
ritory lying  and  being  north  of  the  last-mentioned  line,  and  south  of 
the  road  running  from  Charles  Gaif  s  Ferry,  on  the  Chattahoochee 
River,  to  Dick  Roe's,  to  where  it  intersects  with  the  path  aforesaid, 
be,  and  the  same  is  hereby  added  to,  and  shall  become  a  part  of, 
the  county  of  De  Kalb. 

<<  Sect  3.  And  be  it  frirther  enacted,  that  all  that  part  of  the  said 
territory  lying  north  t)f  the  last-mentioned  line,  and  south  of  a  line 
commencing  at  the  mouth  of  Baldridge's  Creek;   thence  up  said 
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creek  to  its  source ;  from  thence  to  where  the  federal  road  crosses  the 
Hightower;  thence  with  said  road  to  the  Tennessee  line,  be,  and 
the  same  is  hereby  added  to,  and  shall  become  part  of,  the  county 
of  Gwinnett 

"  Sect  4.  And  be  it  further  enacted,  that  aU  that  part  of  the 
said  territory  lying  north  of  said  last-mentioned  line,  and 
south  •  of  a  line  to  commence  on  the  Chestatee  Eiver,  at  the  [  *  526  J 
mouth  of  Yoholo  Creek ;  thence  up  said  creek  to  the  top  of 
the  Blue  Ridge ;  thence  to  the  head  waters  of  Notley  River ;  thence 
down  said  river  to  the  boundary  line  of  Georgia,  be,  and  the  same 
is  hereby  added  to,  and  shall  become  a  part  of,  the  county  of  Hall. 

"  Sect  5.  And  be  it  further  enacted,  that  all  that  part  of  said  terri- 
tory lying  north  of  said  last-mentioned  line,  within  the  limits  of  this 
State,  be,  and  the  same  is  hereby  added  to,  and  shaU  become  a  part 
of,  the  county  of  Habersham. 

"  Sect  6.  And  be  it  further  enacted,  that  all  the  laws,  both  civil  and 
criminal,  of  this  State,  be,  and  the  same  are  hereby  extended  over 
said  portions  of  territory,  respectively;  and  all  persons  whatever,  re- 
siding within  the  same,  shaJl,  after  the  1st  day  of  June  next,  be 
subject  and  liable  to  the  operation  of  said  laws,  in  the  same  manner 
as  other  citizens  of  this  State,  or  the  citizens  of  said  counties, 
respectively ;  and  all  writs  and  processes  whatever,  issued  by  the 
courts  or  officers  of  said  courts,  shall  extend  over,  and  operate  on,  the 
portions  of  territory  hereby  added  to  the  same,  respectively. 

"  Sect.  7.  And  be  it  further  enacted,  that  after  the  1st  day  of  June 
next,  all  laws,  ordinances,  orders,  and  regulations,  of  any  kind  what- 
ever, made,  passed,  or  enacted  by  the  Cherokee  Indians,  either  in 
general  council  or  in  any  other  way  whatever,  or  by  any  authority 
whatever  of  said  tribe,  be,  and  the  same  are  hereby  declared  to  be, 
null  and  void,  and  of  no  effect,  as  if  the  same  had  never  existed ; 
and  in  all  cases  of  indictment  or  civil  suits,  it  shall  not  be  lawful  for 
the  defendant  to  justify  under  any  of  said  laws,  ordinances,  orders,  or 
regulations ;  nor  shall  the  courts  of  this  State  permit  the  same  to  be 
given  in  evidence  on  the  trial  of  any  suit  whatever. 

"  Sect  8.  And  be  it  further  enacted,  that  it  shall  not  be  lawful  for 
any  person  or  body  of  persons,  by  arbitrary  power  or  by  virtue  of  any 
pretended  rule,  ordinance,  law,  or  custom  of  said  Cherokee  nation,  to 
prevent  by  threats,  menaces,  or  other  means,  or  endeavor  to  prevent, 
any  Indian  of  said  nation,  residing  within  the  chartered  limits  of  this 
State,  from  enrolling  as  an  emigrant,  or  actually  emigrating  or  re- 
moving from  said  nation  ;  nor  shall  it  be  lawful  for  any  person  or 
body  of  persons,  by  arbitrary  power  or  by  virtue  of  any  pre- 
tended rule,  *  ordinance,  law,  or  custom  of  said  nation,  to  [  *  527  } 
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punish,  in  any  n^naer,  or  to  molest  either  the  persoa  or  property,  or 
to  abridge  l^e  rights  or  privUeges  of  aoy  ladian,  for  enrolling  his  or 
her  name  as  an  emigrant,  or  for  emigrating  or  intending  to  emigrate, 
from  said  nation. 

"  Sect  9.  And  be  it  further  enaoted^  that  any  person  or  body  of 
persons  offending  against  tb^  provisions  of  the  foregoing  section,  shall 
be  guilty  of  high  misdemeanor,  subject  to  indictment,  and  on  convic- 
tion shall  be  punished  by  confinement  in  the  common  jail  of  any 
county  of  this  State,  pr  by  confinement  at  hard  labor  in  the  penir 
tentiary  for  a  term  not  exceeding  four  years,  at  the  discretion  of  the 
court, 

^'  Sect  10.  And  be  it  further  enacted,  that  it  shall  not  be  lawful  for 
any  person  or  body  of  persons,  by  arbitr^y  power,  or  under  color  of  any 
pretended  rule,  ordinance,  law,  or  custom  of  said  nation,  to  prevent  or 
ofler  to  prevent,  or  det^r  any  Indian  headman,  chief^  or  warrior  of  said 
nation,  residing  within  the  chartered  limits  of  this  State,  from  selling 
or  ceding  to  the  United  States,  for  the  use  of  Georgia,  the  whole  or 
any  part  of  said  territory,  or  to  prevent,  or  ofiEer  to  prevent,  any 
Indian,  headman,  chief,  or  warrior  of  said  nation,  residing  as  afore- 
said, firom  meeting  in  council  pr  treaty  any  commissioner  or  com- 
missioners on  the  part  of  the  United  States,  for  any  purpose  what- 
ever. 

<^  Sect  11.  And  be  it  further  enacted,  that  any  person  or  body  of 
persons  offending  against  the  provisions  of  the  foregoing  sections, 
shall  be  guilty  of  a  high  misdemeanor,  subject  to  indictment,  and  on 
conviction  shall  be  confined  at  hard  labor  in  the  penitentiary  for  not 
less  than  four  nor  longer  than  six  years,  at  the  discretion  of  the 
court 

'^  Sect  12.  And  be  it  further  enacted,  that  it  shall  not  be  lawful  for 
any  person  or  body  of  persons,  by  arbitrary  force,  or  under  color  of 
any  pretended  rules,  ordinances,  law,  or  custom  of  said  nation,  to  take 
the  life  of  any  Indian  residing  as  aforesaid,  for  enlisting  as  an  emigrant; 
attempting  to  emigrate ;  ceding,  or  attempting  to  cede,  as  aforesaid, 
the  whole  or  any  part  of  the  said  territory ;  or  meeting  or  attempt- 
ing to  meet,  in  Ixeaty  or  in  council,  as  aforesaid,  any  commissioner 
or  commissioners  aforesaid ;  and  any  person  or  body  of  persons  of- 
fending against  the  provisions  of  this  section,  shall  be  guilty 
[  *  528  ]  of  *  murder,  subject  to  indictment,  and,  on  conviction,  shall 
suffer  death  by  hanging. 

^'  Sect  13.  And  be  it  further  enacted,  that,  should  any  of  the  fore- 
going offences  be  committed  under  color  of  any  pretended  rules,  or- 
dinances, custom,  or  law  of  said  nation,  all  persons  acting  therein, 
either  as  individuals  or  as  pretended  executive,  ministerial,  or  judicial 
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officers,  shall  be  deemed  and  considered  as  jNrincipals,  and  subject  to 
the  pains  and  penalties  hereinbefore  described. 

"  Sect  14.  And  be  it  further  enacted,  that  for  all  demands  which 
may  come  within  the  jurisdiction  of  a  magistrate's  court,  suit  may 
be  brought  for  the  same  in  the  neeurest  district  of  the  county  to  which 
the  territory  is  hereby  annexed ;  and  all  officers  serving  any  lega' 
process  on  any  person  living  on  any  portion  of  the  territory  herein 
named,  shall  be  entitled  to  recover  the  sum  of  five  cents  for  every 
mile  he  may  ride  to  serve  the  same,  after  crossing  the  present  limits 
of  the  said  counties,  in  addition  to  the  fees  already  allowed  by  law ; 
and  in  case  any  of  the  said  officers  should  be  resisted  in  the  execu- 
tion of  any  legal  process  issued  by  any  court  or  magistrate,  justice 
of  the  inferior  court,  or  judge  of  the  superior  court  of  any  of  said 
counties,  he  is  hereby  authorized  to  call  out  a  sufficient  number  of 
the  militia  of  said  counties  to  aid  and  protect  him  in  the  execution 
of  this  duty. 

"  Sect  15.  And  be  it  further  enacted,  that  no  Indian  or  descend- 
ant of  any  Indian,  residing  within  the  Creek  or  Cherokee  nations  of 
Indians,  shall  be  deemed  a  competent  witness  in  any  court  of  this 
State  to  which  a  white  person  may  be  a  peurty,  except  such  whit« 
person  resides  with  the  s€ud  nation." 

In  September,  1831,  the  grand-jurors  for  the  county  of  Grwinnett 
in  the  State  of  Georgia,  presented  to  the  superior  court  of  the  county 
an  indictment,  in  substance  as  follows:* — 

"  For  that  the  said  Biizur  Butler,  Samuel  A.  •  Worcester,  [  •  529  ] 
James  Trott,  Samuel  Mays,  Surry  Eaton,  Austin  Copeland, 
and  Edward  D.  Losure,  white  persons  as  aforesaid,  on  the  15th  day 
of  July,  1831,  did  reside  in  that  part  of  the  Cherokee  nation  attached 
by  the  laws  of  said  State  to  the  said  county,  and  in  the  county 
foresaid,  without  a  license  or  permit  from  his  excellency  the  governor 
,of  said  State,  or  from  any  agent  authorized  by  his  excellency  the  gov- 
ernor aforesaid  to  grant  such  permit  or  license,  and  without  having 
taken  the  oath  to  support  and  defend  the  constitution  and  laws  of  the 
State  of  Gteorgia,  and  uprightly  to  demean  themselves  as  citizens 
thereof,  contrary  to  the  laws  of  said  State,  the  good  order,  peace,  and 
dignity  thereof 

The  plea  of  the  defendant  and  the  subsequent  proceedings  are 
stated  in  the  opinion  of  the  court. 

•  The   case  of  Elizur  Butler,  plaintiff  in  error   v.  The  [  *534  ] 
State  of  Georgia,  was  brought  before  the  supreme  court  in 
the  same  manner. 

Sergeant  and  Wlf't,  with  whom  abo  was  EUsha  W.  Chester. 
19* 
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[  •  536  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  cause,  in  every  point  of  view  in  which  it  can  be 
placed,  is  of  the  deepest  interest. 

The  defendant  is  a  State,  a  member  of  the  Union,  which  has  ex- 
ercised the  powers  of  government  over  a  people  who  deny  its  juris- 
diction, and  are  under  the  protection  of  the  United  States. 

The  plaintiff  is  a  citizen  of  the  State  of  Vermont,  condemned  to 
hard  labor  for  four  years  in  the  penitentiary  of  Georgia  under  color 
of  an  act  which  he  alleges  to  be  repugnant  to  the  constitution,  laws, 
and  treaties  of  the  United  States. 

The  legislative  power  of  a  State,  the  controlling  power  of  the  con- 
stitution and  laws  of  the  United  States,  the  rights,  if  they  have  any, 
the  political  existence  of  a  once  numerous  and  powerful  people,  the 
personal  liberty  of  a  citizen,  are  all  involved  in  the  subject  now  to 
be  considered. 

It  behooves  this  court,  in  every  case,  more  especially  in  this,  to 
examine  into  its  jurisdiction  with  scrutinizing  eyes,  before  it  pro- 
ceeds to  the  exercise  of  a  power  which  is  controverted. 

The  first  step  in  the  performance  of  this  duty  is  the  inquiry 
whether  the  record  is  properly  before  the  court. 

It  is  certified  by  the  clerk  of  the  court,  which  pronounced  the 
judgment  of  condemnation  under  which  the  plaintiff  in  error  is 
imprisoned,  and  is  also  authenticated  by  the  seal  of  the  court  It 
is  returned  with,  and  annexed  to,  a  >\Tit  of  error  issued  in  regular 
form,  the  citation  being  signed  by  one  of  the  associate  justices  of  the 
supreme  court,  and  served  on  the  governor  and  attorney-general  of 
the  State,  more  than  thirty  days  before  the  commencement  of  the 
term  to  which  the  writ  of  error  was  returnable. 

The  Judicial  Act»  (§§  22,  25,  2  Laws  U.  S.  64,  65,)  so  far  as  it 
prescribes  the  mode  of  proceeding,  appears  to  have  been  literally 
pursued. 

In  February,  1797,  a  rule  (6  Wheat  Rules)  was  made  on  this 

subject,  in  the  following  words :  "  It  is  ordered  by  the  court,  that  the 

clerk  of  the  court  to  which  any  writ  of  error  shall  be  directed, 

[  •  537  ]  may  make  return  of  the  same  by  transmitting  a  true  *copy 

of  the  record,  and  of  all  proceedings  in  the  same,  under 

his  hand  and  the  seal  of  the  court" 

This  has  been  done.  But  the  signature  of  the  judge  has  not  been 
added  to  that  of  the  clerk.  The  law  does  not  require  it  The  rule 
does  not  require  it 

In  the  case  of  Martin  v.  Hunter's  Lessee,  1  Wheat  304,  361,  an 

1  1  Stats,  at  Large,  73. 
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exception  was  taken  to  the  return  of  the  refusal  of  the  state  court  to  / 
enter  a  prior  judgment  of  reversal  by  this  court,  because  it  was  not 
made  by  the  judge  of  the  state  court  to  which  the  writ  was  directed ; 
but  the  exception  was  overruled,  and  the  return  was  held  suflScient. 
In  Buel  V,  Van  Ness,  8  Wheat  312,  also  a  writ  of  6rror  to  a  state 
court,  the  record  wus  authenticated  in  the  same  manner.  No  excep« 
tion  was  taken  to  it  These  were  civil  csises.  But  it  has  been  truly 
said  at  the  bar,  that,  in  regard  to  this  process,  the  law  makes  no  dis^ 
tinction  between  a  criminal  and  civil  case.  The  same  return  is  re- 
quired in  both.  K  the  sanction  of  the  court  could  be  necessary  for 
the  establishment  of  this  position,  it  has  been  silently  given. 

IVrCulloch  V.  The  State  of  Maryland,  4  Wheat  316,  was  a  qui 
tarn  action,  brought  to  recover  a  penalty,  and  the  record  was  authen- 
ticated by  the  seal  of  the  court  and  the  signature  of  the  derk,  with- 
out that  of  a  judge.  Brown  et  al,  v.  The  State  of  Maryland,  12 
Wheat.  419,  was  an  indictment  for  a  fine  and  forfeiture.  The  record 
in  this  case,  too,  was  authenticated  by  the  seal  of  the  court  and  the 
certificate  of  the  clerk.     The  practice  is  both  ways. 

The  record,  then,  according  to  the  Judiciary  Act,  and  the  rule  and 
the  practice  of  the  court,  is  regularly  before  us.  The  more  impor- 
tant inquiry  is,  does  it  exhibit  a  case  cognizable  by  this  tribunal  ? 

The  indictment  charges  the  plaintiff  in  error,  and  others,  being  j 
white  persons,  with  the  offence  of  "  residing  within  the  limits  of  the  * 
Cherokee  nation  without  a  license,"  and  "  without  having  taken  the 
oath  to  support  and  defend  the  constitution  and  laws^of  the^Stateof 
Greorgia." 

The  defendant  in  the  state  court  appeared  in  proper  person,  and 
filed  the  following  plea  :  — 

**  And  the  s^  Sw^uel  A*.  Worcester,  in  his  own  proper  person, 
comes  and  says  that  this  court  ought  not  to  take  further 
•  cognizance  of  the  action  and  prosecution  aforesaid,  be-  [  *  538  ] 
cause,  he  says,  that,  on  the  15th  day  of  July,  in  the  year 
1831,  he  was,  and  still  is,  a  resident  in  the  Cherokee  nation,  and  that 
the  said  supposed  crime  or  crimes,  and  each  of  them,  were  commit- 
ted, if  committed  at  all,  at  the  town  of  New  Echota,  in  the  said 
Cherokee  nation,  out  of  the  jurisdiction  of  this  court,  and  not  in  the 
county  of  Gwinnett,  or  elsewhere  within  the  jurisdiction  of  this  court ;  i 
and  this  defendant  saith  that  he  is  a  citizen  of  the  State  of  Vermont, 
one  of  the  United  States  of  America,  and  that  he  entered  the  afore- 
said Cherokee  nation  in  the  capacity  of  a  duly  authorized  mission- 
ary of  the  American  Board  of  Commissioners  for  Foreign  Missions, 
under  the  authority  of  the  President  of  the  United  States,  and  has 
not  since  been  required  by  him  to  leave  it ;  that  he  was  at  the  time 
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of  his  arrest  engaged  in  preaching  the  gospel  to  the  Cherokee  In- 
dians, and  in  translating  the  sacred  Scriptores  into  their  language, 
with  the  permission  and  approval  of  the  said  Cherokee  nation,  and 
in  GLCCordance  with  the  humane  policy  of  the  government  of  the 
United  States,  for  the  civilization  and  improvement  of  the  Indians ; 
and  that  his  residence  there,  for  this  purpose,  is  the  residence  charged 
in  the  aforesaid  indictment ;  and  this  defendant  further  saith  that  this 
prosecution  the  State  of  Qeorgia  ought  not  to  have  or  maintain,  be- 
cause, he  saith,  that  several  treaties  have,  from  time  to  time,  been 
entered  into  between  the  United  States  and  the  Cherokee  nation  of 
Indians,  to  wit,  at  Hopewell,  on  the  28th  day  of  November,  1785 ; 
at  Holston,  on  the  2d  day  of  July^  1791 ;  at  Philadelphia,  on  the  26th 
day  of  June,  1794 ;  at  Tellico,  on  the  2d  day  of  October,  1798 ;  at 
Tellico,  on  the  24th  day  of  October,  1804;  at  Tellico,  on  the  25th 
day  of  October,  1805 ;  at  Tellico,  on  the  27th  day  of  October,  1805 ; 
at  Washington  City,  on  the  7th  day  of  January,  1805 ;  at  Washing- 
ton City,  on  the  22d  day  of  March,  1816  ;  at  the  Chickasaw  Council 
House,  on  the  14th  day  of  September,  1816  ;  at  the  Cherokee  Agency, 
on  the  8th  day  of  July,  1817 ;  and  at  Washington  City,  on  the  27th 
day  of  February,  1819 ; '  all  which  treaties  have  been  duly  ratified 
by  the  senate  of  the  United  States  of  America,  and,  by  which  trea- 
ties, the  United  States  of  America  acknowledge  the  said  Cherokee 
nation  to  be  a  sovereign  nation,  authorized  to  govern  themselves,  and 
all  persons  who  have  settled  within  their  territory  free  fix>m  any  right  of 

legislative  interference  by  the  several  States  composing  the 
[  •  539  ]  •  United  States  of  America,  in  reference  to  acts  done  within 

their  own  territory ;  and,  by  which  treaties,  the  whole  of 
the  territory  now  occupied  by  the  Cherokee  nation,  on  the  east  of  the 
Mississippi,  has  been  solemnly  guaranteed  to  them ;  all  of  which 
treaties  are  existing  treaties  at  this  day,  and  in  full  force.  By  these 
/  treaties,  and  particularly  by  the  treaties  of  Hopewell  and  Holston, 
the  aforesaid  territory  is  acknowledged  to  lie  without  the  jurisdiction 
of  the  several  States  composing  the  Union  of  the  United  States ; 
and  it  is  thereby  specially  stipulated  that  the  citizens  of  the  United 
States  shall  not  enter  the  aforesaid  territory,  even  on  a  visit,  without 
a  passport  from  the  governor  of  a  State,  or  fix>m  some  one  duly  au- 
thorized thereto  by  the  President  of  the  United  States ;  all  of  which 
will  more  fully  and  at  large  appear  by  reference  to  the  aforesaid 
treaties.  And  this  defendant  saith,  that  the  several  acts  chctrged  in 
the  bill  of  indictment  were  done,  or  omitted  to  be  done,  if  at  all, 
within  the  said  territory  so  recognized  as  belonging  to  ihe  said  na- 
tion, and  so,  as  aforesaid,  held  by  them  under  the  guarantee  of  the 
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United  States ;  that,  for  those  acts,  the  defendant  is  not  amenable  to 
the  laws  of  Georgia,  nor  to  the  jurisdiction  of  the  courts  of  the  said 
State;  and  that  the  laws  of  the  State  of  Georgia  which  profess  to 
add  the  said  territory  to  the  several  adjacent  counties  of  the  said 
State,  and  to  extend  the  laws  of  Georgia  over  the  said  territory,  and 
persons  inhabiting  the  same,  and,  in  particular,  the  act  on  which  this 
indictment  against  this  defendant  was  grounded,  to  wit,  *  An  act  en- 
titled an  act  to  prevent  the  exercise  of  assumed  and  arbitrary  power 
by  all  persons,  under  pretext  of  authority  from  the  Cherokee  Indians*, 
and  their  laws,  and  to  prevent  white  persons  from  residing  \\nthin 
that  part  of  the  chartered  limits  of  Georgia  occupied  by  the  Chero- 
kee Indians,  and  to  provide  a  guard  for  the  protection  of  the  gold 
mines,  and  to  enforce  the  laws  of  the  State  within  the  aforesaid  ter- 
ritory,' are  repugnant  to  the  aforesaid  treaties,  which,  according  to 
the  constitution  of  the  United  States,  compose  a  part  of  the  supreme 
law  of  the  land ;  and  that  these  laws  of  Georgia  are,  therefore,  un-  / 
constitutional,  void,  and  of  no  effect ;  that  the  said  laws  of  Georgia ) 
are  also  unconstitutional  and  void  because  they  impair  the  obligation  \ 
of  the  various  contracts  formed  by  and  between  the  aforesaid  Cher-  ^ 
okee   nation  and  the  said  United    States  of  America,  as 
•  above  recited ;  also,  that  the  said  laws  of  Georgia  are  un-  [  *  540  ) 
constitutional  and  void  because   they  interfere  with  and 
attempt  to  regulate  and  control  the  intercourse  with  the  said  Chero- 
kee nation,  which,  by  the  said  constitution,  belongs  exclusively  to 
the  congress  of  the  United  States ;  and  because  the  said  laws  are 

repugnant  to  the  statute  of  the  United  States,  passed  on  the 

day  of  March,  1802,*  entitled  '  An  act  to  regulate  trade  and  inter- 
course with  the  Indian  tribes,  and  to  preserve  peace  on  the  fron- 
tiers ; '  and  that,  therefore,  this  court  has  no  jurisdiction  to  cause  this 
defendant  to  make  further  or  other  answer  to  the  said  bill  of  indict- 
ment, or  further  to  try  and  punish  this  defendant  for  the  said  sup- 
posed offence  or  offences  alleged  in  the  bill  of  indictment,  or  any  of 
them  ;  and,  therefore,  this  defendant  prays  judgment  whether  he  shall 
be  held  bound  to  answer  further  to  said  indictment." 

This  plea  was  overruled  by  the  court.     And  the  prisoner,  being  * 
arraigned,  plead  not  guilty.     The  jury  found  a  verdict  against  him, 
and  the  court  sentenced  him  to  hard  labor  in  the  penitentiary  for 
the  term  of  four  years. 

By  overruling  this  plea,  the  court  decided  that  the  matter  it 
contained  was  not  a  bar  to  the  action.  The  plea,  therefore,  must 
be  examined,  for  the  purpose  of  determining  whether  it  makes 
a  case  which  brings  the  party  within  the   provisions  of  the  26th 

1  2  Stats,  at  Large,  139. 


226  SUPREME   COURT  OF   THE   UNITED   STATES. 

Worcester  r.  The  State  of  Georgia.    6  P. 

section  of  the  "act  to  establish  the  judicial  courts  of  the  United 
States." 

The  plea  avers,  that  the  residence,  charged  in  the  indictment,  was 
under  the  authority  of  the  President  of  the  United  States,  and  with 
the  permission  and  approval  of  the  Cherokee  nation.     That  the  trea- 
ties subsisting  between  the  United  States  and  the  Cherokees,  acknowl- 
edge their  right  as  a  sovereign  nation  to  govern  themselves  and  all 
persons  who  have  settled  within  their  territory,  free  from  any  right 
of  legislative  interference  by  the  several  States  composing  the  United 
^    States  of  America.     That  the  act  under  which  the  prosecution  was 
\  instituted  is  repugnant  to  the  said  treaties,  and  is,  therefore,  uncon- 
stitutional and  void.     That  the  said  act  is,  also,  unconstitutional; 
;   because  it  interferes  with,  and  attempts  to  regulate  and  control,  the 
atercourse  with  the  Cherokee  nation,  which  belongs  exclusively  to 
congress  ;  and  because,  also,  it  is  repugnant  to  the  statute 
•541  ]    of  the  United  States,  entitled  "an  act  to  *  regulate  trade 
and  intercourse  with  the  Indian  tribes,  and  to  preserve  peace 
on  the  frontiers." 

Let  the  averments  of  this  plea  be  compared  with  the  25th  section 
of  the  Judicial  Act. 

That  section  enumerates  the  cases  in  which  the  final  judgment  or 
decree  of  a  state  court  may  be  revised  in  the  supreme  court  of  the 
United  States.  These  are,  "  where  is  drawn  in  question  the  validity 
of  a  treaty,  or  statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exercised  un- 
der any  State,  on  the  ground  of  their  being  repugnant  to  the  consti- 
tution, treaties,  or  laws  of  the  United  States,  and  the  decision  is  in 
favor  of  such  their  validity ;  or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute 
of,  or  commission  held  under  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege  or  exemption,  specially  set  up  or 
claimed  by  either  party  under  such  clause  of  the  said  constitution, 
treaty,  statute,  or  commission." 

The  indictment  and  plea,  in  this  case,  draw  in  question,  we  think, 
the  validity  of  the  treaties  made  by  the  United  States  with  the  Cher- 
okee Indians,  if  not  so,  their  construction  is  certainly  drawn  in 
question;  and  the  decision  has  been,  if  not  against  their  validity, 
"against  the  right,  privilege,  or  exemption,  specially  set  up  and-] 
claimed  under  them."  They  also  draw  into  question  the  validity  of - 
a  statute  of  the  State  of  Georgia,  "on  the  ground  of  its  being  repug- 
nant to  the  constitution,  treaties,  and  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  its  validity." 
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It  is  then,  we  think,  too  clear  for  controversy  that  the  act  of  con 
gress  by  which  this  court  is  constituted,  has  given  it  the  power,  and, 
of  course,  imposed  on  it  the  duty,  of  exercising  jurisdiction  in  this 
case.  This  duty,  however  unpleasant,  cannot  be  avoided.  Those 
who  fill  the  judicial  department  have  no  discretion  in  selecting  the 
subjects  to  be  brought  before  them.  We  must  examine  the  defence 
set  up  in  this  plea.  We  must  inquire  and  decide  whether  the  act  of 
che  legislature  of  Georgia,  under  which  the  plaintiff  in  error  has  been 
prosecuted  and  condemned,  be  consistent  with,  or  repugnant  to,  the 
constitution,  laws,  and  treaties  of  the  United  States. 

•  It  has  been  said  at  the  bar,  that  the  Ucts  of  the  legisla-   [  *  542  J 
ture  of  (Georgia  seize  on  the  whole  Cherokee  country,  par- 
cel it  out  among  the  neighboring  counties  of  the  State,  extend  her 
code  over  the  whole  country,  abolish  its  institutions  and  its  laws,  and 
annihilate  its  political  existence. 

If  this  be  the  general  effect  of  the  system,  let  us  inquire  into  the 
efiect  of  the  particular  statute  and  section  on  which  the  indictment 
is  founded. 

It  enacts,  that  "all  white  persons,  residing  within  the  limits  of  the 
Cherokee  nation  on  the  Ist  day  of  March  next,  or  at  any  time  there- 
after, without  a  license  or  permit  from  his  excellency  the  governor, 
or  from  such  agent  as  his  excellency  the  governor  shaU  authorize  to 
grant  such  permit  or  license,  and  who  shall  not  have  taken  the  oath 
hereinafter  required,  shall  be  guilty  of  a  high  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  confinement  to  the  peniten- 
tiary at  hard  labor,  for  a  term  not  less  than  four  years." 

The  11th  section  authorizes  the  governor,  should  he  deem  it 
necessary  for  the  protection  of  the  mines,  or  the  enforcement  of  the 
laws  in  force  within  the  Cherokee  nation,  to  raise  and  organize  a 
guard,"  &c. 

The  13th  section  enacts,  "that  the  said  guard,  or  any  member  of 
them,  shall  be,  and  they  are  hereby  authorized  and  empowered  to 
arrest  any  person  legally  charged  with  or  detected  in  a  violation  of 
the  laws  of  this  State,  and  to  convey,  as  soon  as  practicable,  the  per- 
con  so  arrested,  before  a  justice  of  the  peace,  judge  of  the  superior, 
or  justice  of  inferior  court  of  this  State,  to  be  dealt  with  according  to 
law." 

The  extra-territorial  power  of  every  legislature  being  limited  in  lU 
action  to  its  own  citizens  or  subjects,  the  very  passage  of  this  act  is 
an  assertion  of  jurisdiction  over  the  Cherokee  nation,  and  of  the  rights 
and  powers  consequent  on  jurisdiction. 

The  first  step,  then,  in  the  inquiry,  which  the  constitution  and 
laws  impose  on  this  court,  is  an  examination  of  the  rightfulness  of 
this  claim. 
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America,  separated  from  Europe  by  a  wide  ocean,  was  inhabited 
by  a  distinct  people,  divided  into  separate  nations,  independent  of 
each  other  and  of  the  rest  of  the  world,  having  institutions 
j  *  543  ]  of  their  own,  and  governing  themselves  by  their  *  own  laws. 
It  is  difficult  to  comprehend  the  proposition,  that  the  inhab- 
itants of  either  quarter  of  the  globe  could  have  rightful  original  claims 
of  dominion  over  the  inhabitants  of  the  other,  or  over  the  lauds  they 
occupied ;  or  that  the  discovery  of  either  by  the  other  should  give 
the  discoverer  rights  in  the  country  discovered,  which  annulled  the 
preexisting  rights  of  its  ancient  possessors. 

After  lying  concealed  for  a  series  of  ages,  the  enterprise  of  Europe, 
guided  by  nautical  science,  conducted  some  of  her  adventurous  sons 
into  this  western  world.  They  found  it  in  possession  of  a  people 
who  had  made  small  progress  in  agriculture  or  manufactures,  and 
whose  general  employment  was  war,  hunting,  and  fishing. 

Did  these  adventurers,  by  sailing  along  the  coast  and  occasionally 
landing  on  it,  acquire  for  the  several  governments  to  whom  they  be- 
longed, or  by  whom  they  were  commissioned,  a  rightful  property  in 
the  soil  from  the  Atlantic  to  the  Pacific,  or  rightful  dominion  over 
the  numerous  people  who  occupied  it  ?  Or  has  nature,  or  the  great 
Creator  of  all  things,  conferred  these  rights,  over  hunters  and  fisher- 
men, on  agriculturists  and  manufacturers  ? 

But  power,  war,  conquest,  give  rights  which,  after  possession,  are 
conceded  by  the  world,  and  which  can  never  be  controverted  by  those 
on  whom  they  descend.  We  proceed,  then,  to  the  actual  state  of 
things,  having  glanced  at  their  origin ;  because  holding  it  in  our  rec- 
ollection might  shed  some  light  on  existing  pretensions. 

The  great  maritime  powers  of  Europe  discovered  and  visited  differ- 
ent parts  of  this  continent  at  nearly  the  same  time.  The  object  was 
too  immense  for  any  one  of  them  to  grasp  the  whole ;  and  the  claim- 
ants were  too  powerful  to  submit  to  the  exclusive  or  unreasonable 
pretensions  of  any  single  potentate.  To  avoid  bloody  conflicts, 
which  might  terminate  disastrously  to  all,  it  was  necessary  for  the 
nations  of  Europe  to  establish  some  principle  which  all  would  ac- 
knowledge, and  which  should  decide  their  respective  rights  as  be- 
tween themselves.  This  principle,  suggested  by  the  actual  state  of 
things,  was,  "  that  discovery  gave  title  to  the  government  by  whose 
subjects  or  by  whose  authority  it  was  made,  against  all 
[  *  544  ]  *  other  European  governments,  which  title  might  be  con- 
summated by  possession."     8  Wheat.  573. 

This  principle,  acknowledged  by  all  Europeans,  because  it  was  the 
interest  of  all  to  acknowledge  it,  gave  to  the  nation  making  the  dis- 
covery, as  its  inevitable  consequence,  the  sole  right  of  acquiring  the 
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soil  and  of  making  settlements  on  it.  It  was  an  exclusive  principle 
which  shut  out  the  right  of  competition  among  those  who  had 
agreed  to  it ;  not  one  which  could  annul  the  previous  rights  of  those 
who  had  not  agreed  to  it.  It  regulated  the  right  given  by  discovery 
among  the  European  discoverers ;  but  could  not  aflfect  the  rights  of 
those  already  in  possession,  either  as  aboriginal  occupants,  or  as 
occupants  by  virtue  of  a  discovery  made  before  the  memory  of  man. 
It  gave  the  exclusive  right  to  purchase,  but  did  not  found  that  right 
on  a  denial  of  the  right  of  the  possessor  to  sell. 

The  relation  between  the  Europeans  and  the  natives  was  deter- 
mined in  each  case  by  the  particular  government  which  asserted  and 
could  maintain  this  preemptive  privilege  in  the  particular  place. 
The  United  States  succeeded  to  all  the  claims  of  Great  Britain,  both 
territorial  and  political ;  but  no  attempt,  so  far  as  is  known,  has  been 
made  to  enlarge  them.  So  far  as  they  existed  merely  in  theory,  or 
were  in  their  nature  only  exclusive  of  the  claims  of  other  European 
nations,  they  still  retain  their  original  character,  and  remain  dormant 
So  far  as  they  have  been  practically  exerted,  they  exist  in  fact,  are 
understood  by  both  parties,  are  asserted  by  the  one,  and  admitted  by 
the  other. 

Soon  after  Great  Britain  determined  on  planting  colonies  in 
America,  the  king  granted  charters  to  companies  of  his  subjects,  who 
associated  for  the  purpose  of  carrying  the  views  of  the  crown  into 
effect,  and  of  enriching  themselves.  The  first  of  these  charters  was 
made  before  possession  was  taken  of  any  part  of  the  country.  They 
purport,  generally,  to  convey  the  soil,  from  the  Atlantic  to  the  South 
Sea.  This  soil  was  occupied  by  numerous  and  warlike  nations, 
equally  willing  and  able  to  defend  their  possessions.  The  extravagant 
and  absurd  id§a,  that  the  feeble  settlements  made  on  the  sea-coast, 
or  the  companies  under  whom  they  were  made,  acquired  legitimate 
power  by  them  to  gov^n  the  people,  or  occupy  the  lands 
from  •sea  to  sea,  did  not  enter  tiie  mind  of  any  man.  They  [  *  545  ] 
were  well  understood  to  convey  the  title  which,  according 
to  the  common  law  of  European  sovereigns  respecting  America,  they 
might  rightfully  convey,  and  no  more.  This  was  the  exclusive  right 
of  purchasing  such  lands  as  the  natives  were  willing  to  sell.  The 
crown  could  not  be  understood  to  grant  what  the  crown  did  not  affect 
io  claim ;  nor  was  it  so  understood. 

The  power  of  making  war  is  conferred  by  these  charters  on  the 
colonies,  but  defensive  war  alone  seems  to  have  been  contemplated. 
In  the  first  charter  to  the  first  and  second  colonies,  they  are  em- 
powered, "  for  their  several  defences,  to  encounter,  expulse,  repel,  and 
resist  all  persons  who  shall,  without  license,"  attempt  to  inhabit 
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"  within  the  said  precincts  and  limits  of  the  said  several  colonies,  or 
that  shall  enterprise  or  attempt  at  any  time  hereafter  the  least  detri- 
ment or  annoyance  of  the  said  several  colonies  or  plantations." 

The  charter  Jbo  Connecticut  concludes  a  general  power  to  make 
defensive  war  with  these  terms :  "  and  upon  just  causes  to  invade 
and  destroy  the  natives  or  other  enemies  of  the  said  colony." 

The  same  power,  in  the  same  words,  is  conferred  on  the  govern- 
ment of  Rhode  Island. 

This  power  to  repel  invasion,  and,  upon  just  cause,  to  invade  and 
destroy  the  natives,  authorizes  offensive  as  well  as  defensive  war,  but 
only  "  on  just  cause."  The  very  terms  imply  the  existence  of  a 
country  to  be  invaded,  and  of  an  enemy  who  has  given  just  cause  of 
war. 

The  charter  to  William  Penn  contains  the  following  recital :  "  and 
because,  in  so  remote  a  country,  near  so  many  barbarous  nations,  the 
incursions,  as  well  of  the  savages  themselves,  as  of  other  enemies, 
pirates,  and  robbers,  may  probably  be  feared,  therefore  we  have 
given,"  &c.     The  instrument  then  confers  the  power  of  war. 

These  barbarous  nations,  whose  incursions  were  feared,  and  to 
repel  whose  incursions  the  po\(^er  to  make  war  was  given,  were 
surely  not  considered  as  the  subjects  of  Penn,  or  occupying  his  lands 
during  his  pleasure. 

The  same  clause  is  introduced  into  the  charter  to  Lord  Balti- 
more. 
[  *  546  ]  •  The  charter  to  Georgia  professes  to  be  granted  for  the 
charitable  purpose  of  enabling  poor  subjects  to  gain  a  com- 
fortable subsistence  by  cultivating  lands  in  the  American  provinces, 
"  at  present  waste  and  desolate."  It  recites :  "  and  whereas  our 
provinces  in  North  America  have  been  frequently  ravajged  by  Indian 
enemies,  more  especially  that  of  South  Carolina,  which,  in  the  late 
war  by  the  neighboring  savages,  was  laid  waste  by  fire  and  sword, 
and  great  numbers  of  the  English  inhabitants  miserably  massacred ; 
and  our  loving  subjects,  who  now  inhabit  there,  by  reason  of  the 
smaUness  of  their  numbers,  will,  in  case  of  any  new  war,  be  exposed 
to  the  like  calamities,  inasmuch  as  their  whole  southern  frontier  con- 
tinueth  unsettled,  and  lieth  open  to  the  said  savages." 

These  motives  for  planting  the  new  colony  are  incompatible  with 
the  lofty  ideas  of  granting  the  soil,  and  all  its  inhabitants  from  sea 
to  sea.  They  demonstrate  the  truth  that  these  grants  asserted  a  title 
against  Europeans  only,  and  were  considered  as  blank  paper  so  far 
as  the  rights  of  the  natives  were  concerned.  The  power  of  war  is 
given  only  for  defence,  not  for  conquest 

The  charters  contain  passages  shewing  one  of  their  objects  to  be 
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the  civilization  of  the  Indians,  and  their  conversion  to  Christianity—- 
objects  to  be  accomplished  by  conciliatory  conduct  and  good  exam- 
ple ;  not  by  extermination. 

The  actual  state  of  things,  and  the  practice  of  European  nations, 
on  so  much  of  the  American  continent  as  lies  between  the  Missis- 
sippi and  the  Atlantic,  explain  their  cltdms  and  the  charters  they 
granted.  Their  pretensions  unavoidably  interfered  with  each  other ; 
though  the  discovery  of  one  was  admitted  by  all  to  exclude  the 
claim  of  any  other,  the  extent  of  that  discovery  was  the  subject  of 
unceasing  contest  Bloody  conflicts  arose  between  them,  which  gave 
iinportance  and  security  to  the  neighboring  nations.  Fierce  and 
waxlilte  in  their  character,  they  might  be  formidable  enemies,  or 
effective  Mends.  Instead  of  rousing  their  resentments,  by  asserting 
claims  to  their  lands,  or  to  dominion  over  their  persons,  their  alliance 
was  sought  by  flattering  professions,  and  purchased  by  rich  presents. 
The  English,  the  French,  and  the  Spaniards  were  equally  competi- 
tors for  their  friendship  and  their  aid.  Not  well  acquainted 
with  the  exact  meaning  of  *  words,  nor  supposing  it  to  be  [  •647  J 
material  whether  they  were  called  the  subjects,  or  the  chil- 
dren of  their  father  in  Europe;  lavish  in  professions  of  duty  and 
affection,  in  return  for  the  rich  presents  they  received ;  so  long  as 
their  actual  independence  was  untouched,  and  their  right  to  self-gov- 
ernment acknowledged,  they  were  willing  to  profess  dependence  on 
the  power  which  furnished  supplies  of  which  they  were  in  absolute 
need,  and  restrained  dangerous  intruders  from  entering  their  country; 
and  this  was  probably  the  sense  in  which  the  term  was  understood 
by  them. 

Certain  it  is  that  our  history  furnishes  no  example,  from  the  first 
settlement  of  our  country,  of  any  attempt,  on  the  part  of  the  crown, 
to  interfere  with  the  internal  affairs  of  the  Indians,  further  than  to 
keep  out  the  agents  of  foreign  powers,  who,  as  traders  or  otherwise, 
might  seduce  them  into  foreign  alliances.  The  king  purchased  their 
lands  when  they  were  willing  to  sell,  at  a  price  they  were  willing  to 
take;  but  never  coerced  a  surrender  of  them.  He  also  purchased 
their  alliance  and  dependence  by  subsidies ;  but  never  intruded  into 
the  interior  of  their  affairs,  or  interfered  with  their  self-government, 
so  far  as  respected  themselves  only. 

The  general  views  of  Great  Britain,  with  regard  to  the  Indians, 
were  detailed  by  Mr.  Stuart,  superintendent  of  Indian  affairs,  in  a 
speech  delivered  at  Mobile,  in  preiience  of  several  persons  of  distinc- 
tion, soon  after  the  peace  of  1763.  Towards  the  conclusion,  he  says: 
"  Lastly,  I  inform  you  that  it  is  the  king's  order  to  all  his  governors 
and  subjects,  to  treat  Indiana  with  justice  and  humanity,  and  to  for- 
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bear  all  encroachments  on  the  territories  allotted  to  them ;  accord' 
ingly,  all  individuals  are  prohibited  from  purchasing  any  of  yom 
lands ;  but,  as  you  know  that,  as  your  white  brethren  cannot  feed 
you  when  you  visit  them  unless  you  give  them  ground  to  plant,  it  i^ 
expected  that  you  will  cede  lands  to  the  king  for  that  purpose.  But 
whenever  you  shall  be  pleased  to  surrender  any  of  your  territories  U 
his  Majesly,  it  must  be  done,  for  the  future,  at  a  pubUc  meeting  of 
your  nation,  when  the  governors  of  the  provinces,  or  the  superintend 
ent  shall  be  present,  and  obtain  the  consent  of  all  your  people.  The 
boundaries  of  your  hunting-grounds  will  be  accurately  fixed,  and  nc 
settlement  permitted  to  be  made  upon  them.  As  you  maj 
[  *  548  ]  be  assured  that  all  treaties  *  with  your  people  will  be  faith 
fully  kept,  so  it  is  expected  that  you,  also,  will  be  carefu. 
strictly  to  observe  them." 

The  proclamation  issued  by  the  king  of  Great  Britain,  in  1763, 
soon  after  the  ratification  of  the  articles  of  peace,  forbids  the  gov- 
ernors of  any  of  the  colonies  to  grant  warrants  of  survey,  or  pass 
patents  upon  any  lands  whatever,  which,  not  having  been  ceded  to 
or  purchased  by  us,  (the  king,)  as  aforesaid,  are  reserved  to  the  said 
Indians,  or  any  of  them. 

The  proclamation  proceeds :  '*  and  we  do  further  declare  it  to  be 
our  royal  will  and  pleasure,  for  the  present,  as  aforesaid,  to  reserve, 
under  our  sovereignty,  protection,  and  dominion,  for  the  use  of  the 
said  Indians,  all  the  lands  and  territories  lying  to  the  westward  of 
the  sources  of  the  rivers  which  fall  into  the  sea,  from  the  west  and 
northwest  as  aforesaid ;  and  we  do  hereby  strictly  forbid,  on  pain  of 
our  displeasure,  all  our  loving  subjects  from  making  any  purchases 
or  settlements  whatever,  or  taking  possession  of  any  of  the  lands 
above  reserved,  without  our  special  leave  and  lic^^nse  for  that  purpose 
first  obtained. 

"And  we  do  further  strictly  enjoin  and  require  all  persons  whatever, 
who  have,  either  wilfully  or  inadvertently,  seated  themselves  upon 
any  lands  within  the  countries  above  described,  or  upon  any  other 
lands  which,  not  having  been  ceded  to  or  purchased  by  us,  are  still 
reserved  to  the  said  Indians,  as  aforesaid,  forthwith  to  remove  them- 
selves from  such  settlements." 

A  proclamation,  issued  by  Governor  Gage,  in  1772,  contains  the 
following  passage :  "  Whereas  many  persons,  contrary  to  the  positive 
orders  of  the  king,  upon  this  subject,  have  undertaken  to  make  settle- 
ments beyond  the  boundaries  fixed  by  the  treaties  made  with  the 
Indian  nations,  which  boundaries  ought  to  serve  as  a  barrier  between 
the  whites  and  the  said  nations ;  particulfiurly  on  the  Ouabache." 
The  proclamation  orders  such  persons  tp  quit  those  countries  without 
^elay. 
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Such  was  the  policy  of  Great  Britain  towards  the  Indian  nationn 
inhabiting  the  territory  from  which  she  excluded  all  other  Europeans, 
such  her  claims,  and  such  her  practical  exposition  of  the  charters  she 
had  granted ;  she  considered  them  as  nations  capable  of  maintaining 
the  relations  of  peace  and  war ;  of  governing  themselves, 
under  her  protection ;  and  she  *  made  treaties  with  them,  [  *  549  J 
the  obligation  of  which  she  acknowledged. 

This  was  the  settled  state  of  things  when  the  war  of  our  Revolution 
commenced.  The  influence  of  our  enemy  was  established ;  her  re- 
sources enabled  her  to  keep  up  that  influence ;  and  the  colonists  had 
much  cause  for  the  apprehension  that  the  Indian  nations  would,  as 
the  allies  of  Great  Brilain,  add  their  arms  to  hers.  This,  as  was  to 
be  expected,  became  an  object  of  great  solicitude  to  congress.  Fai 
from  advancing  a  claim  to  their  lands,  or  asserting  any  right  of 
dominion  over  them,  congress  resolved  "  that  the  securing  and  pre- 
serving the  friendship  of  the  Indian  nations  appears  to  be  a  subject 
of  the  utmost  moment  to  these  colonies." 

The  early  journals  of  congress  exhibit  the  most  anxious  desire  to 
conciliate  the  Indian  nations.  Three  Indian  departments  were 
established ;  and  commissioners  appointed  in  each,  '<  to  treat  with 
the  Indians  in  their  respective  departments,  in  the  name  and  on  the 
behalf  of  the  United  Colonies,  in  order  to  preserve  peace  and  friend- 
ship with  the  said  Indians,  and  to  prevent  their  taking  any  part  in 
the  present  commotions." 

The  most  strenuous  exertions  were  made  to  procure  those  supplies 
on  which  Indian  friendships  were  supposed  to  depend ;  and  every 
thing  which  might  excite  hostility  was  avoided. 

The  first  treaty  was  made  with  the  Delawares,  in  September, 
1778.1 

The  language  of  equality  in  which  it  is  drawn,  evinces  the  temper 
with  which  the  negotiation  was  undertaken,  and  the  opinion  which 
then  prevailed  m  the  United  States. 

"  1.  That  all  ofiences  or  acts  of  hostilities,  by  one  or  either  of  the 
contracting  parties  against  the  other,  be  mutually  forgiven,  and 
buried  in  the  depth  of  obUvion,  never  more  to  be  had  in  remem- 
brance. 

"  2.  That  a  perpetual  peace  and  friendship  shall,  from  henceforth, 
take  place  and  subsist  between  the  contracting  parties  aforesaid, 
through  all  succeeding  generations ;  and  if  either  of  the  parties  are 
engaged  in  a  just  and  necessary  war,  with  any  other  nation  or 
nations,  that  tlien  each  shall  assist  the  other,  in  due  proportion  to 
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their  abilities,  till  their  enemies  are  brought  to  reasonable  terms  of 
accommodation,"  &c. 

3.  The  third  article  stipulates,  among  other  things,  a  free 
I  *  550  ]  •  passage  for  the  American  troops  through  the  Delaware 
nation,  and  engages  that  they  shall  be  furnished  with  pro- 
visions and  other  necessaries  at  their  value. 

**  For  the  better  security  of  the  peace  and  firiendship  now  entered 
into  by  the  contracting  parties  against  all  infractions  of  the  same  byj 
the  citizens  of  either  party,  to  the  prejudice  of  the  other,  neither  party 
shall  proceed  to  the  infliction  of  punishments  on  the  citizens  of  the 
other,  otherwise  than  by  securing  the  offender  or  offenders,  by  impris- 
onment, or  any  other  competent  means,  tiU  a  fair  and  impartial  trial 
can  be  had  by  judges  or  juries  of  both  parties,  as  near  as  can  be  to 
the  laws,  customs,  and  usages  of  the  contracting  parties,  and  natural 
justice,"  &c 

5.  The  fifth  article  regulates  the  trade  between  the  contracting 
parties,  in  a  manner  entirely  equal. 

6.  The  sixth  article  is  entitled  to  peculiar  attention,  as  it  contains  a 
disclaimer  of  designs  which  were,  at  that  time,  ascribed  to  the  United 
States,  by  their  enemies,  and  from  the  imputation  of  which  congress 
was  then  peculiarly  anxious  to  free  the  government.  It  is  in  these 
words:  "  Whereas  the  enemies  of  the  United  States  have  endeavored, 
by  every  artifice  in  their  power,  to  possess  the  Indians  in  general 
with  an  opinion  that  it  is  the  design  of  the  States  aforesaid  to  extir- 
pate the  Indians,  and  take  possession  of  their  country ;  to  obviate 
such  false  suggestion,  the  United  States  do  engage  to  guarantee  to 
the  aforesaid  nation  of  Delawfiures,  and  their  heirs,  all  their  territorial 
rights,  in  the  fullest  and  most  ample  manner,  as  it  hath  been  bounded 
by  former  treaties,  as  long  as  the  said  Delaware  nation  shall  abide 
by  and  hold  fast  the  chain  of  friendship  now  entered  into." 

The  parties  further  €igree  that  other  tribes,  friendly  to  the  interest 
of  the  United  States,  may  be  invited  to  form  a  State,  whereof  the 
Delaware  nation  shall  be  the  heads,  and  have  a  representation  in 
congress. 

This  treaty,  in  its  language  and  in  its  provisions,  is  formed,  as 
near  as  may  be,  on  the  model  of  treaties  between  the  crowned  heads 
of  Europe, 

The  sixth  article  shows  how  congress  then  treated  the  injurious 
calumny  of  cherishing  designs  unfriendly  to  the  political  and  civil 

rights  of  the  Indians. 
[  *  551  ]      *  During  the  war  of  the  Revolution,  the  Cherokees  took 
part  with  the  British.     After  its  termination,  the  United 
States,  though  desirous  of  peace,  did  not  feel  its  necessity  so  strongly 
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as  while  the  war  continuecL  Their  political  situation  being  changed, 
they  might  very  well  think  it  advisable  to  assume  a  higher  tone,  and 
to  impress  on  the  Cherokees  the  same  respect  for  congress  which 
was  before  felt  for  the  king  of  Great  Britain.  This  may  account  for 
the  language  of  the  treaty  of  HopeweU.*  There  is  the  more  reason 
for  supposing  that  the  Cherokee  chiefs  were  not  very  critical  judges 
of  the  language,  from  the  fact  that  every  one  makes  his  mark ;  no 
chief  was  capable  of  signing  his  name.  It  is  probable  the  treaty  was 
interpreted  to  them. 

The  treaty  is  introduced  with  the  declaration,  that  "  the  commis- 
sioners plenipotentiary  of  the  United  States  give  peace  to  all  the 
Cherokees,  and  receive  them  into  the  favor  and  protection  of  the 
United  States  of  America,  on  the  following  conditions." 

When  the  United  States  gave  peace,  did  they  not  also  receive  it? 
Were  not  both  parties  desirous  of  it  ?  If  we  consult  the  history  of 
the  day,  does  it  not  inform  us  that  the  United  States  were  at  least 
as  anxious  to  obtain  it  as  the  Cherokees  ?  We  may  ask,  further : 
did  the  Cherokees  come  to  the  seat  of  the  American  government  to 
solicit  peace ;  or,  did  the  American  commissioners  go  to  them  to  ob- 
tain it  ?  The  treaty  was  made  at  Hopewell,  not  at  New  York.  The 
word  "  give,"  then,  has  no  real  importance  attached  to  it 

The  first  and  second  articles  stipulate  for  the  mutual  restoration 
of  .prisoners,  and  are  of  course  equaL 

The  third  article  acknowledges  the  Cherokees  to  be  under  the  pro- 
tection of  the  United  States  of  America,  and  of  no  other  power. 

This  stipulation  is  found  in  Indian  treaties,  generally.  It  was 
introduced  into  their  treaties  with  Great  Britain ;  and  may  probably 
be  found  in  those  with  other  European  powers.  Its  origin  may  be 
traced  to  the  nature  of  their  connection  with  those  powers ;  and  its 
true  meaning  is  discerned  in  their  relative  situation. 

The  general  law  of  European  sovereigns,  respecting  their 
dainis  in  America,  limited  the  intercourse  of  Indians,  in  *  a  [  *  552  ] 
great  degree,  to  the  particular  potentate  whose  ultimate 
right  of  domain  was  acknowledged  by  the  others.  This  was  the 
general  state  of  things  in  time  of  peace.  It  was  sometimes  changed 
in  war.  The  consequence  was,  that  their  supplies  were  derived 
chiefly  from  that  nation,  and  their  trade  confined  to  it.  Goods,  in- 
dispensable to  their  comfort,  in  the  shape  of  presents,  were  received 
from  the  same  hand.  What  was  of  still  more  importance,  the  strong 
hand  of  government  was  interposed  to  restSrain  the  disorderly  and 
licentious  from  intrusions  into  their  country,  from  encroachments  on 
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their  lands,  and  from  tbose  acts  of  violence  which  were  often  attended 
by  reciprocal  murder.  The  Indians  perceived  in  this  protection  only 
what  was  benefic^l  to  themselves— an  engagement  ^o  punish  aggres- 
sions on  them.  It  involved,  practically,  no  claim  to  their  lands,  no 
dominion  over  their  persons.  It  merely  bound  the  nation  to  the 
British  crown,  as  a  dependent  ally,  claiming  the  protection  of  a 
powerful  friend  and  neighbor,  and  receiving  the  advantages  of  that 
protection,  without  involving  a  surrender  of  their  national  character. 

This  is  the  true  meaning  of  the  stipulation,  and  is  undoubtedly  the 
sense  in  which  it  was  made.  Neither  the  British  government,  nor 
the  Cherokees,  ever  understood  it  otherwise. 

■  The  same  stipulation  entered  into  with  the  United  States,  is  un- 
ioubtedly  to  be  construed  in  the  same  manner.  They  receive  the 
Cherokee  nation  into  their  favor  and  protection.  The  Cherokees 
acknowledge  themselves  to  be  under  the  protection  of  the  United 
States,  and  of  no  other  power.  Protection  does  not  imply  the  de- 
struction of  the  protected.  The  manner  in  which  this  stipulation 
was  understood  by  the  American  government,  is  explained  by  the 
language  and  acts  of  our  first  President 

The  fourth  article  draws  the  boundary  between  the  Indians  and 
the  citizens  of  the  United  States.  But,  in  describing  this  boundary, 
the  term  "  allotted  "  and  the  term  "  himting-ground  "  are  used. 

It  is  reasonable  to  suppose,  that  the  Indians,  who  could  not  write, 
and  most  probably  could  not  read,  who  certainly  were  not  critical 
judges  of  our  language,  should  distinguish  the  word  "  allotted  "  from 
the  words  "  marked  out."  The  actual  subject  of  contract 
[  *  653  ]  was  the  dividing  line  between  the  two  nations,  *  and  their 
attention  may  very  well  be  supposed  to  have  been  confined 
to  that  subject  When,  in  fact,  they  were  ceding  lands  to  the  United 
States,  and  describing  the  extent  of  their  cession,  it  may  very  well 
be  supposed  that  they  might  not  understand  the  term  employed,  a.-* 
indicating  that,  instead  of  granting,  they  were  receiving  lands.  If 
the  term  would  admit  of  no  other  signification,  which  is  not  conceded, 
its  being  misunderstood  is  so  aj^arent,  results  so  necessarily  from  the 
whole  transaction,  that  it  must,  we  think,  be  taken  in  the  sense  in 
which  it  was  most  obviously  used. 

So  with  respect  to  th^  words  "  hunting-grounds."  Hunting  was 
at  that  time  the  principal  occupation  of  the  Indians,  and  their  land 
was  more  used  for  that  purpose  than  for  any  other.  It  could  not, 
however,  be  supposed  that  any  intention  existed  of  restricting  the  full 
use  of  the  lands  they  reserved. 

To  the  United  States,  it  could  be  a  matter  of  no  concern,  whether 
their  whole  territory  was  devoted  to  hunting-grounds,  or  whether  an 
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occasional  village,  and  an  occasional  cornfield,  interrapted,  and  gave 
some  variety  to  the  scene. 

These  tenns  had  been  used  in  their  treaties  with  GJieat  Britain,  and 
had  never  been  misunderstood.  They  had  never  been  supposed  to 
imply  a  right  in  the  British  government  to  take  their  lands,  or  to  in- 
terfere with  their  internal  government. 

The  5th  article  withdraws  the  protection  of  the  United  States  fironi 
any  citizen  who  has  settled  or  shall  settle  on  the  lands  allotted  to 
the  Indians  for  their  hunting-grounds ;  and  stipulates  that,  if  he  shall 
not  remove  within  six  months,  the  Indians  may  punish  him. 

The  6th  and  7th  articles  stipulate  for  the  punishment  of  the  citi- 
zens of  either  country,  who  may  commit  ofiences  on  or  eigainst  the 
citizens  of  the  other.  The  only  inference  to  be  drawn  fi'om  them  is, 
that  the  United  States  considered  the  Cherokees  as  a  nation. 

The  9th  article  is  in  these  words :  "  For  the  benefit  and  comfort 
of  the  Indians,  and  for  the  prevention  of  injuries  or  oppressions  on 
the  part  of  the  citizens  or  Indians,  the  United  States,  in  congress 
assembled,  shall  have  the  sole  and  exclusive  right  of  regulating  the 
trade  with  the  Indians,  and  managing  all  their  affairs,  as  they  think 
proper." 

To  construe  the  expression  "  managing  aU  their  affairs," 
•  into  a  surrender  of  self-government,  would  be,  we  think,  a  [  *  654  ] 
perversion  of  their  necessary  meaning,  and  a  departure  from 
the  construction  which  has  been  uniformly  put  on  them.  The  great 
subject  of  the  article  is  the  Indian  trade.  The  influence  it  gave  made 
it  desirable  that  congress  should  possess  it.  The  commissioners 
brought  forward  the  claim,  with  the  profession  that  their  motive  was 
"  the  benefit  and  comfort  of  the  Indians,  and  the  prevention  of  inju- 
ries or  oppressions."  This  may  be  true,  as  respects  the  regulation 
of  their  trade,  and  as  respects  the  regulation  of  all  affairs  connected 
with  their  trade,  but  cannot  be  true  as  respects  the  management  of 
all  their  afiairs.  The  most  important  of  these  are  the  cession  of  their 
lands,  and  security  against  intruders  on  them.  Is  it  credible,  tfiat 
they  should  have  considered  themselves  as  surrendering  to  the  United 
States  the  right  to  dictate  their  future  cessions,  and  the  terms  on 
which  they  should  be  made  ?  or  to  compel  their  submission  to  the 
violence  of  disorderly  and  licentious  intruders  ?  It  is  equally  incon- 
ceivable that  they  could  have  supposed  themselves,  by  a  phrase  thus 
slipped  into  an  article,  on  another  and  most  interesting  subject,  to 
have  divested  themselves  of  the  right  of  self-government  on  subjects 
not  connected  with  trade.  Such  a  measure  could  not  be  "  for  theii 
benefit  and  comfort,"  or  for  "  the  prevention  of  injuries  and  oppres- 
sion."    Such  a  construction  would  be  inconsistent  with  the  spirit  of 
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this  and  of  all  subsequent  treaties ;  especially  of  those  articles  which 
recognize  the  right  of  the  Cherokees  to  declare  hostilities,  and  to 
make  war.  It  would  convert  a  treaty  of  peace  covertly  into  an  act 
annihilating  the  political  existence  of  one  of  the  parties.  Had  such 
a  result  been  intended,  it  would  have  been  openly  avowed. 

This  .treaty  contains  a  few  terms  capable  of  being  used  in  a  sense 
which  could  not  have  been  intended  at  the  time,  and  which  is  incon- 
sistent with  the  practical  construction  which  has  always  been  put  on 
them ;  but  its  essential  articles  treat  the  Cherokees  as  a  nation  capa- 
ble of  maintaining  the  relations  of  peace  and  war,  and  ascertain  the 
boundaries  between  them  and  the  United  States. 
^  The  treaty  of  Hopewell  seems  not  to  have  established  a  solid 
peace.  To  accommodate  the  differences  still  existing  between  the 
State  of  Georgia  and  the  Cherokee  nation,  the  treaty  of 
[  *  555  ]  *  Holston  was  negotiated,  in  July,  1791J  The  existing  con- 
stitution of  the  United  States  had  been  then  adopted,  and 
the  government,  having  more  intrinsic  capacity  to  enforce  its  just 
claims,  was,  perhaps,  less  mindful  of  high-sounding  expressions,  de- 
noting superiority.  We  hear  no  more  of  giving  peace  to  the  Chero- 
kees. The  mutual  desire  of  establishing  permanent  peace  and 
friendship,  and  of  removing  all  caases  of  war,  is  honestly  avowed ; 
and,  in  pursuance  of  this  desire,  the  1st  article  declares,  that  there 
shall  be  perpetual  peace  and  friendship  between  all  the  citizens  of 
the  United  States  of  America  and  all  the  individuals  composing  the 
Cherokee  nation. 

The  2d  article  repeats  the  important  acknowledgment,  that  the 
Cherokee  nation  is  under  the  protection  of  the  United  States  of 
America,  and  of  no  other  sovereign  whosoever. 

The  meaning  of  this  has  been  ahready  explained.  The  Indian  na- 
tions were,  from  their  situation,  necessarily  dependent  on  some  for- 
eign potentate  for  the  supply  of  their  essential  wants,  and  for  their 
protection  from  lawless  and  injurious  intrusions  into  their  country. 
That  power  was  naturally  termed  their  protector.  They  had  been 
arranged  under  the  protection  of  Great  Britain ;  but  the  extinguish- 
ment of  the  British  power  in  their  neighborhood,  and  the  establish- 
ment of  that  of  the  United  States  in  its  place,  led  naturally  to  the 
declaration,  on  the  part  of  the  Cherokees,  that  they  were  under  the 
protection  of  the  United  States,  and  of  no  other  power.  They  as- 
sumed the  relation  with  the  United  States  which  had  before  subsisted 
with  Great  Britain. 

This  relation  was  that  of  a  nation  claiming  and  receiving  tjie  pro-  y  J>, 

r—^r^ 
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tection  of  one  more  powerful,  not  that  of  individuals  abandoning 
their  national  character,  and  submitting  as  subjects  to  the  laws  of  a 
master. 

The  3d  article  contains  a  perfectly  equal  stipulation  for  the  surren- 
der of  prisoners. 

The  4th  article  declares  that  "  the  boundary  between  the  United 
States  and  the  Cherokee  nation  shall  be  as  follows :  beginning,"  Sec. 
We  hear  no  more  of  "allotments,"  or  of  "hunting-grounds."  A 
boundary  is  described,  between  nation  and  nation,  by  mutual  con- 
sent The  national  character  of  each,  the  ability  of  each  to  establish 
this  boundary,  is  acknowledged  by  the  other.  To  preclude* 
forever  all  disputes,  it  is  agreed  'that  it  shall  be  plainly  [•SSG] 
marked  by  commissioners,  to  be  appointed  by  each  party; 
and,  in  order  to  extinguish  forever  all  claim  of  the  Cherokees  to  the 
ceded  lands,  an  additional,  consideration  is  to  be  paid  by  the  United 
States.  For  this  additional  consideration,  the  Cherokees  release  all 
right  to  the  ceded  land  forever. 

By  the  5th  article,  the  Cherokees  allow  the  United  States  a  road 
through  their  country,  and  the  navigation  of  the  Tennessee  River. 
The  acceptance  of  these  cessions  is  an  acknowledgment  of  the  right 
of  the  Cherokees  to  make  or  withhold  them. 

By  the  6th  article,  it  is  agreed,  on  the  part  of  the  Cherokees,  that 
the  United  States  shall  have  the  sole  and  exclusive  right  of  regulating 
their  trade.  No  claim  is  made  to  the  management  of  all  their  affairs. 
This  stipulation  has  already  been  explained.  The  observation  may 
be  repeated,  that  the  stipulation  is  itself  an  admission  of  their  right 
to  make  or  refuse  it. 

By  the  7th  article,  the  United  States  solemnly  guarantee  to  the 
Cherokee  nation  all  their  lands  not  hereby  ceded. 

The  8th  article  relinquishes  to  the  Cherokees  any  citizens  of  the 
United  States  who  may  settle  on  their  lands ;  and  the  9th  forbids  any 
citizen  of  the  United  States  to  hunt  on  their  lands,  or  to  enter  their 
country  without  a  passport. 

The  remaining  articles  are  equal,  and  contain  stipulations  which 
could  be  made  only  with  a  nation  admitted  to  be  capable  of  govern- 
ing itself. 

This  treaty,  thus  explicitly  recognizing  the  national  character  of 
the  Cherokees,  and  their  right  of  self-government ;  thus  guaranteeing 
their  lands,  assuming  the  duty  of  protection,  and  of  course  pledging 
the  faith  of  the  United  States  for  that  protection,  has  been  frequently 
renewed,  and  is  now  in  full  force. 

To  the  general  pledge  of  protection  have  been  added  several  spe- 
cific pledges,  deemed  valuable  by  the  Indians.    Some  of  these  restraii) 
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the  citizens  of  the  United  States  from  encroachments  on  the  Cherokee 
country,  and  provide  for  the  punishment  of  intraders. 

From  the  commencement  of  our  government,  congress  has  passed 
lets  to  regulate  trade  and  intercourse  with  the  Indians;  which 
treat  them  as  ng^tions,  respect  their  rights,  and  manifest 
V  *  557  ]  •  a  firm  purpose  to  afford  that  protection  which  treaties  stip- 
ulate. All  these  acts,  and  especially  that  of  1802,  which  is 
still  in  force,  manifestly  consider  the  several  Indian  nations  as  distinct 
political  communities,  having  territorial  boundaries,  within  which  their 
authority  is  exclusive,  and  having  a  right  to  all  the  lands  within  those 
boundaries,  which  is  not  only  acknowledged,  but  guaranteed  by  the 
Unit^  States. 

In  1819,  congress  passed  an  act^  for  promoting  those  humane 
desi/ns  of  civilizing  the  neighboring  Indians,  which  had  long  been 
cherished  by  the  executive.  It  enacts,  "'that,  for  the  purpose  of 
providing  against  the  further  decline  and  final  extinction  of  the 
Indian  tribes  adjoining  to  the  frontier  settlements  of  the  United 
States,  and  for  introducing  among  them  the  habits  and  arts  of  civili- 
zation, the  President  of  the  United  States  shall  be,  and  he  is  hereby 
authorized,  in  every  case  where  he  shall  judge  improvement  in  the 
habits  and  condition  of  such  Indians  practicable,  and  that  the  means 
of  instruction  can  be  introduced  with  their  own  consent,  to  employ 
capable  persons,  of  good  moral  character,  to  instruct  them  in  the 
mode  of  agriculture  suited  to  their  situation ;  and  for  teaching  their 
children  in  reading,  writing,  and  arithmetic ;  and  for  performing  such 
other  duties  as  may  be  enjoined,  according  to  such  instructions  and 
rules  as  the  President  may  give  and  prescribe  for  the  regulation  of 
their  conduct  in  the  discharge  of  their  duties." 

This  act  avowedly  contemplates  the  preservation  of  the  Indian 
nations  as  an  object  sought  by  the  United  States,  and  proposes  to 
effect  this  object  by  civilizing  and  converting  them  from  hunters  into 
agriculturists.  Though  the  Cherokees  had  already  made  consider- 
able progress  in  this  improvement,  it  cannot  be  doubted  that  the 
general  words  of  the  act  comprehend  them.  Their  advance  in  the 
"  habits  and  arts  of  civilization,"  rather  encouraged  perseverance 
in  the  laudable  exertions  still  further  to  meliorate  their  condition. 
This  act  furnishes  strong  additional  evidence  of  a  settled  purpose 
to  fix  the  Indians  in  their  country  by  giving  them  security  at  home. 

The  treaties  and  laws  of  the  United  States  contemplate  the  Indian 
territory  as  completely  separated  from  that  of  the  States ;  and  provide 
that  all  intercourse  with  them  shall  be  carried  on  exclusively  by  the 
government  of  the  Union. 

»  8  Stats,  at  Large,  516. 
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•  Is  this  the  rightful  exercise  of  power,  or  is  it  usurpation  ?  [  *  558  ] 

While  these  States  were  colonies,  this  power,  in  its 
utmost  extent,  was  admitted  to  reside  in  the  crown.  When  our 
revolutionary  struggle  commenced,  congress  was  composed  of  an 
assemblage  of  deputies  acting  under  specific  powers,  granted  by  the 
legislatures,  or  conventions  of  the  several  colonies.  It  was  a  great 
popular  movement,  not  perfectly  organized ;  nor  were  the  respective 
powers  of  those  who  were  entrusted  with  the  management  of  affairs 
accurately  defined.  The  necessities  of  our  situation  produced  a 
general  conviction  that  those  measures  which  concerned  all,  must  be 
transacted  by  a  body  in  which  the  representatives  of  all  were  assem- 
bled, and  which  could  command  the  confidence  of  all:  congress, 
therefore,  was  considered  as  invested  with  all  the  powers  of  war  and 
peace,  and  congress  dissolved  our  connection  with  the  mother  country, 
and  declared  these  united  colonies  to  be  independent  States.  With- 
out any  written  definition  of  powers,  they  employed  diplomatic 
agents  to  represent  the  United  States  at  the  several  courts  of  Europe ; 
offered  to  negotiate  treaties  with  them,  and  did  actually  negotiate 
treaties  with  France.  Prom  the  same  necessity,  and  on  the  same 
principles,  congress  assumed  the  management  of  Indian  affairs ;  first 
in  the  name  of  these  united  colonies ;  and  afterwards,  in  the  name 
of  the  United  States.  Early  attempts  were  made  at  negotiation, 
and  to  regulate  trade  with  them.  These  not  proving  successful,  war 
was  carried  on  under  the  direction,  and  with  the  forces  of  the  United 
States ;  and  the  efforts  to  make  peace,  by  treaty,  were  earnest  and 
incessant.  The  confederation  found  congress  in  the  exercise  of  the 
same  powers  of  peace  and  war,  in  our  relations  with  Indian  nations, 
as  with  those  of  Europe. 

Such  was  the  state  of  things  when  the  confederation  was  adopted. 
That  instrument  surrendered  the  powers  of  peace  and  war  to  con- 
gress, and  prohibited  them  to  the  States,  respectively,  unless  a  State 
be  actually  invaded,  "or  shall  have  received  certain  advice  of  a 
resolution  being  formed  by  some  nation  of  Indians  to  invade  such 
State,  and  the  danger  is  so  imminent  as  not  to  admit  of  delay  till  the 
United  States  in  congress  assembled  can  be  consulted."  This  instru- 
ment also  gave  the  United  States  in  congress  assembled  the  sole  and 
exclusive  right  of  "  regulating  the  trade  and  managing  all 
the  €iffairs  with  the  Indians,  not  *  members  of  any  of  the  [  *  559  ] 
States:  provided,  that  the  legislative  power  of  any  State 
within  its  own  limits  be  not  inMnged  or  violated." 

The  ambiguous  phrases  which  follow  the  grant  of  power  to  the 
United  States,  were  so  construed  by  the  States  of  North  Carolina 
and  Georgia  as  to  annul  the  power  itselfl     The  discontents  and  coiif 
VOL.  X.  21 
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fusion  resulting  from  these  conflicting  dcdms,  produced  representa- 
tions to  congress,  which  were  referred  to  a  committee,  who  made 
their  report  in  1787.  The  report  does  not  assent  to  the  construction 
of  the  two  States,  but  recommends  an  accommodation,  by  liberal 
cessions  of  territory,  or  by  an  admission,  on  their  part,  of  the  powers 
claimed  by  congress.  The  correct  exposition  of  this  article  is  ren- 
dered unnecessary  by  the  adoption  of  our  existing  constitution. 
That  instrument  confers  on  congress  the  powers  of  war  and  peace ; 
of  making  treaties,  and  of  regulating  commerce  with  foreign  nations, 
an^  among  the  several  States,  and  with  the  Indian  tribes.  These 
powers  comprehend  all  that  is  required  for  the  regulation  of  our 
intercourse  with  the  Indians.  They  are  not  limited  by  any  restric- 
tions on  their  free  actions.  The  shackles  imposed  on  this  power,  in 
the  confederation,  are  discarded. 

The  Indian  nations  had  always  been  considered  as  distinct,  inde- 
pendent political  communities,  retaining  their  original  natural  rights, 
as  the  undisputed  possessors  of  the  soil,  from  time  immemoricd,  with 
the  single  exception  of  that  imposed  by  irresistible  power,  which 
excluded  them  from  intercourse  with  any  other  European  potentate 
than  the  first  discoverer  of  the  coast  of  the  particular  region  claimed ; 
and  this  was  a  restriction  which  those  European  potentates  imposed 
on  themselves,  as  well  as  on  the  Indians.  The  very  term  "  nation," 
so  generally  applied  to  them,  means  "  a  people  distinct  from  others." 
The  constitution,  by  declaring  treaties  already  made,  as  well  as  those 
to  be  made,  to  be  the  supreme  law  of  the  land,  has  adopted  and 
sanctioned  the  previous  treaties  with  the  Indian  nations,  and  con- 
sequently admits  their  rank  among  those  powers  who  are  capable  of 
making  treaties.  The  words  "  treaty  "  and  "  nation  "  are  words  of 
our  own  language,  selected  in  our  diplomatic  and  legislative  pro- 
ceedings, by  ourselves,  having  each  a  definite  and  well  under- 
[  •  560  ]  stood  meaning.  We  have  applied  them  to  Indians,  as  we 
have  applied  them  to  the  other  nations  of  the  earth.  They 
are  applied  to  all  in  the  same  sense. 

Georgia,  herself,  has  furnished  conclusive  evidence  that  her  former 
opinions  on  this  subject  concurred  with  those  entertained  by  hei 
sister  States,  and  by  the  government  of  the  United  States.  •  Various 
acts  of  her  legislature  have  been  cited  in  the  argument,  including  the 
contract  of  cession  made  in  the  year  1802,  all  tending  to  prove  her 
acquiescence  in  the  universal  conviction  that  the  Indian  nations 
possessed  a  full  right  to  the  lands  they  occupied,  until  that  right 
should  be  extinguished  by  the  Uni1;ed  States,  with  their  consent;  that 
their  territory  was  separated  from  that  of  any  State  within  whose 
chartered  limits  they  might  reside,  by  a  boundary  line,  established  by 
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t^reaties ;  that  within  their  boundary,  they  possessed  rights  with  which 
no  State  could  interfere;  and  that  the  whole  power  of  regulating  the 
intercourse  with  them,  was  vested  in  the  United  States.  A  review 
of  these  acts,  on  the  part  of  Greorgia,  would  occupy  too  much  time, 
and  is  the  less  necessary,  because  they  have  been  accurately  detailed 
in  the  argument  at  the  bar.  Her  new  series  of  laws,  manifesting 
her  abandonment  of  these  opinions,  appears  to  have  commenced  in 
December,  1828. 

In  opposition  to  this  original  right,  possessed  by  the  undisputed 
occupants  of  every  country ;  to  this  recognition  of  that  right,  which 
is  evidenced  by  our  history,  in  every  change  through  which  we  have 
passed ;  is  placed  the  charters  granted  by  the  monarch  of  a  distant 
and  distinct  region,  parcelling  out  a  territory  in  possession  of  others 
whom  he  could  not  remove,  and  did  not  attempt  to  remove,  and  the 
cession  made  of  his  claims  by  the  treaty  of  peace. 

The  actual  state  of  things  at  the  time,  and  all  history  since,  explain 
these  charters ;  and  the  king  of  Great  Britain,  at  the  treaty  of  paace, 
could  cede  only  what  belonged  to  his  crown.  These  newly  asserted 
titles  can  derive  no  aid  from  the  articles  so  often  repeated  in  Lidian 
treaties ;  extending  to  them  first,  the  protection  of  Great  Britain,  and 
afterwards  that  of  the  United  States.  These  articles  are  associated 
with  others,  recognizing  their  title  to  self-government.  The  very  fact 
of  repeated  treaties  with  them  recognizes  it ;  and  the  settled 
doctrine  *  of  the  law  of  nations  is,  that  a  weaker  power  does  [  *  661  ] 
not  surrender  its  independence  —  its  right  to  self-govern- 
ment, by  associating  with  a  stronger,  and  taking  its  protection.  A 
weak  state,  in  order  to  provide  for  its  safety,  may  place  itself  under 
the  protection  of  one  more  powerful,  without  stripping  itself  of  the 
right  of  government,  and  ceasing  to  be  a  state.  Examples  of  this 
kind  are  not  wanting  in  Europe.  "  Tributary  and  feudatory  states," 
says  Vattel,  "do  not  thereby  cease  to  be  sovereign  and  independent, 
states,  so  long  as  self-government  and  sovereign  and  independent 
authority  are  left  in  the  administration  of  the  state."  At  the  present 
day,  more  than  one  state  may  be  considered  as  holding  its  rights  of 
self-government  under  the  guarantee  and  protection  of  one  or  more 
allies. 

The  Cherokee  nation,  then,  is  a  distinct  community,  occupying  its 
own  territory,  with  boundaries  accurately  described,  in  which  the 
laws  of  Georgia  can  have  no  force,  and  which  the  citizens  of  Georgia 
have  no  right  to  enter,  but  with  the  assent  of  the  Cherokees  them- 
selves, or  in  conformity  with  treaties  and  with  the  acts  of  congress. 
The  whole  intercourse  between  the  United  States  and  this  Ration  is, 
by  our  constitution  and  laws,  vested  in  the  government  of  the  United 
States. 


V 
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The  act  of  the  State  of  Gteorgia,  under  which  the  plaintifT  in  error 
was  prosecuted,  is  consequently  void,  and  the  judgment  a  nullity. 
Can  this  court  revise  and  reverse  it  ? 

If  the  objection  to  the  system  of  legislation  lately  adopted  by  the 
legislature  of  Georgia,  in  relation  to  the  Cherokee  nation,  was  con- 
fined to  its  extra-territorial  operation,  the  objection,  though  complete, 
so  far  as  respected  mere  right,  would  give  this  court  no  power  over 
the  subject  But  it  goes  much  further.  If  the  review  which  has 
been  taken  be  correct,  and  we  think  it  is,  the  acts  of  Gteorgia  are  re- 
pugnant  to  the  constitution,  laws,  and  treaties  of  the  United  States. 

They  interfere  forcibly  with  the  relations  established  between  the 
United  States  and  the  Cherokee  nation,  the  regulation  of  which,  ac- 
cording to  the  settled  principles  of  our  constitution,  are  committed 
exclusively  to  the  government  of  the  Union. 

They  are  in  direct  hostility  with  treaties,  repeated  in  a  succession 

of  years,  which  mark  out  the  boundary  that  separates  the 

[  •  562  ]  •  Cherokee  country  from  Greorgia,  guarantee  to  them  all  the 

land  within  their  boundary,  solemnly  pledge  the  faith  of  the 

United   States  to  restrain  their  citizens  from  trespassing  on  it,  and 

recognize  the  preexisting  power  of  the  nation  to  govern  itself. 

They  are  in  equal  hostility  with  the  acts  of  congress  for  regulating 
_this  intercourse,  and  giving  effect  to  the  treaties. 

The  forcible  seizure  and  abduction  of  the  plaintiff  in  error,  who 
was  residing  in  the  nation  with  its  permission,  and  by  authority  of 
the  President  of  the  United  States,  is  also  a  violation  of  the  acts 
which  authorize  the  chief  magistrate  to  exercise  this  authority. 

Will  these  powerful  considerations  avail  the  plaintiff  in  error  ? 
We  think  they  will.  He  was  seized  and  forcibly  carried  away,  while 
under  guardianship  of  treaties  guaranteeing  the  country  in  which  he 
resided,  and  taking  it  under  the  protection  of  the  United  States.  He 
was  seized  while  performing,  under  the  sanction  of  the  chief  magis- 
trate of  the  Union,  those  duties  which  the  humane  policy  adopted  by 
congress  had  recommended.  He  was  apprehended,  tried,  and  con- 
demned under  color  of  a  law  which  has  been  shown  to  be  repugnant 
to  the  constitution,  laws,  and  treaties  of  the  United  States.  Had  a 
judgment  liable  to  the  same  objections  been  rendered  for  property, 
none  would  question  the  jurisdiction  of  this  court  It  cannot  be  less 
clear  when  the  judgment  affects  personal  liberty,  and  inflicts  dis- 
graceful punishment,  if  punishment  could  disgrace  when  inflicted  on 
innocence.  The  plaintiff  in  error  is  not  less  interested  in  the  opera- 
tion of  this  unconstitutional  law  than  if  it  affected  his  property.  He 
is  not  less  entitled  to  the  protection  of  the  constitution,  laws,  and 
treaties  of  his  countrv. 
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This  point  has  been  elaborately  argued,  cmd,  after  deliberate  consid- 
eration, decided,  in  the  case  of  Cohens  v.  The  Commonwealth  of 
Virginia,  6  Wheat.  264. 

It  is  the  opinion  of  this  court  that  the  judgment  of  the  superior 
court  for  the  county  of  Gwinnett,  in  the  State  of  Georgia,  condemn- 
ing Samuel  A.  Worcester  to  hard  labor  in  the  penitentiary  of  the 
State  of  Georgia  for  four  years,  was  pronounced  by  that  court  under 
color  of  a  law  which  is  void,  as  being  repugnant  to  the  con- 
stitution, treaties, .  and  laws  of  the  *  United  States,  and  [  *  663  ] 
ought,  therefore,  to  be  reversed  and  annulled. 

M'Lean,  J.  As  this  case  involves  principles  of  the  highest  impoi- 
tance,  and  may  lead  to  consequences  which  shall  have  an  enduring  in- 
fluence on  the  institutions  of  this  country,  and  as  there  are  some 
points  in  the  case  on  which  I  wish  to  state  dbtinctly  my  opinion,  1 
embrace  the  privilege  of  doing  so. 

With  the  decision  just  given  I  concur. 

The  plaintiff  in  error  was  indicted  under  a  law  of  Georgia,  "  for 
residing  in  that  part  of  the  Cheroltee  nation  attached,  by  the  laws  of 
said  State,  to  the  county  of  Gwinnett,  without  a  license  or  permit 
from  his  excellency  the  governor  of  the  State,  or  from  any  agent  au- 
thorized by  his  excellency  the  governor  to  grant  such  permit  or  license, 
and  without  having  taken  the  oath  to  support  and  defend  the  consti- 
tution and  laws  of  the  State  of  Georgia,  and  uprightly  to  demean 
himself  as  a  citizen  thereof!'* 

On  this  indictment  the  defendant  was  arrested,  and,  on  being  ar- 
raigned before  the  superior  court  for  Gwinnett  county,  he  filed,  in 
substance,  the  following  plea  :  — 

He  admits  that,  on  the  15th  of  July,  1831,  he  was,  and  still  con- 
tinued to  be,  a  resident  in  the  Cherokee  nation ;  and  that  the  crime,  if 
any  vere  committed,  was  conunitted  at  the  town  of  New  Echota,  in 
said  nation,  out  of  the  jurisdiction  of  the  court ;  that  he  is  a  citizen 
of  Vermont,  and  that  he  entered  the  Indian  country  in  the  capacity 
of  a  duly  authorized  missionary  of  the  American  Board  of  Commi-^- 
sioners  for  Foreign  Missions,  under  the  authority  of  the  President  of 
the  United  States,  and  has  not  since  been  required  by  him  to  leave 
it;  that  he  was,  at  the  time  of  his  arrest,  engaged  in  preaching  the 
gospel  to  the  Cherokee  Indians,  and  in  translating  the  sacred  Scrip- 
tures into  their  language,  with  the  permission  and  approval  of  the 
Cherokee  nation,  and  in  accordance  with  the  humane  policy  of  the 
government  of  the  United  States,  for  the  improvement  of  the  In- 
dians. 

He  then  states,  as  a  bar  to  the  prosecution,  certain  treaties  made 
21  • 
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between  the  United  States  and  the  Cherokee  Indians,  by 
[  •  664  ]  •  which  the  possession  of  the  territory  they  now  inhabit  was 
solemnly  guaranteed  to  them ;  and  also  a  certain  act  of 
congress,  passed  in  March,  1802,  entitled  "  an  act  to  regulate  trade 
and  intercourse  with  the  Indian  tribes."  He  also  alleges  that  this 
Hubject,  by  the  constitution  of  the  United  States,  is  exclusively  vested 
in  congress ;  and  that  the  law  of  Georgia,  being  repugnant  to  the 
constitution  of  the  United  States,  to  the  treaties  referred  to,  and  to 
the  act  of  congress  specified,  is  void,  and  cannot  be  enforced  against 
him. 

This  plea  was  overruled  by  the  court,  and  the  defendant  pleaded 
not  guilty. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  was  sen- 
tenced by  the  court  to  be  kept  in  close  custody  by  the  sheriff  of  the 
county  until  he  could  be  transported  to  the  penitentiary  of  the  State, 
and  the  keeper  thereof  was  directed  to  receive  him  into  custody,  and 
keep  him  at  hard  labor  in  the  penitentiary,  during  the  term  of  four 
years. 

Another  individual  was  included  in  the  same  indictment,  and 
joined  in  the  plea  to  the  jurisdiction  of  the  court,  and  was  also  in- 
cluded in  the  sentence ;  but  his  name  is  not  adverted  to,  because  the 
principles  of  the  case  are  fully  presented  in  the  above  statement. 

To  reverse  this  judgment,  a  writ  of  error  was  obtained,  which, 
having  been  returned  with  the  record  of  the  proceedings,  is  now  be- 
fore this  court. 

The  first  question  which  it  becomes  necessary  to  examine  is 
whether  the  record  has  been  duly  certified,  so  as  to  bring  the  pro- 
ceedings regularly  before  this  tribunal. 

A  writ  of  error  was  allowed  in  this  case  by  one  of  the  justices  of 
this  court,  and  the  requisite  security  taken.  A  citation  was  also 
issued,  in  the  form  prescribed,  to  the  State  of  Georgia,  a  true  copy 
of  which,  as  appears  by  the  oath  of  William  Patten,  was  delivered 
to  the  governor,  on  the  24th  day  of  November  last,  and  another  true 
copy  was  delivered,  on  the  22d  day  of  the  same  month,  to  the  attor- 
ney-general of  the  State. 

The  record  was  returned  by  the  clerk,  under  the  seal  of  the  court, 

who  certifies  that  it  is  a  full  and  complete  exemplification  of  the 

proceedings  and  judgment  had  in  the  case ;  and  he  further 

[  •  565  ]  •  certifies  that  the  original  bond,  and  a  copy  of  the  writ  of 

error,  were  duly  deposited  and  filed  in  the  clerk's  office  of 

said  court,  on  the  10th  day  of  November  last. 

Is  it  necessary,  in  such  a  case,  that  the  record  should  be  certified 
by  the  judge  who  held  the  court  ? 
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In  the  case  of  Martin  v.  Hunter's  Lessee,  which  was  a  writ  of 
error  to  the  court  of  appeals  of  Virginia,  it  was  objected  that  the 
return  to  the  writ  of  error  was  defective,  because  the  record  was  not 
so  certified ;  but  the  court,  in  that  case,  said,  "  the  forms  of  process, 
and  the  modes  of  proceeding  in  the  exercise  of  jurisdiction,  are,  with 
few  exceptions,  left  by  the  legislature  to  be  regulated  and  changed  as 
this  court  may,  in  its  discretion,  deem  expedient"  By  a  rule  of  this 
court,  "  the  return  of  a  copy  of  a  record  of  the  proper  court,  annexed 
to  the  writ  of  error,  is  declared  to  be  a  sufficient  compliance  with 
the  mandate  of  the  writ  The  record,  in  this  case,  is  duly  certified 
by  the  clerk  of  the  court  of  appeals,  ^ad  annexed  to  the  writ  of  error. 
The  objection,  therefore,  which  has  been  urged  to  the  sufficiency  of 
the  return,  cannot  prevail."     1  Wheat  304. 

In  9  Wheat  626,  in  the  case  of  Stewart  v.  Ingle  and  others,  Which 
was  a  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia, 
a  certiorari  was  issued,  upon  a  suggestion  of  diminution  in  the  record, 
which  was  returned  by  the  clerk  with  another  record ;  whereupon,  a 
motion  was  made  for  a  new  certiorari^  on  the  ground  that  the  return 
ought  to  have  been  made  by  the  judge  of  the  court  below,  and  not 
by  the  clerk.  The  writ  of  certioraHy  it  is  known,  like  the  writ  of 
error,  is  directed  to  the  court 

Washington,  J.,  after  consultation  with  the  judges,  stated  that, 
according  to  the  rules  and  practice  of  the  court,  a  return  made  by  the 
clerk  was  a  sufficient  return. 

To  ascertain  what  has  been  the  general  course  of  practice  on  this 
subject,  an  examination  has  been  made  into  the  manner  in  which 
records  have  been  certified  from  state  courts  to  this  court ;  and  it 
appears  that,  in  the  year  1817,  six  causes  were  certified,  in  obedience 
to  writs  of  error,  by  the  clerk,  under  the  seal  of  the  court  In  the 
year  1819,  two  were  so  certified,  one  of  them  being  thfe  case  of 
M'Culloch  V.  The  State  of  Maryland,  4  Wheat.  316. 

•  In  the  year  1821,  three  cases  were  so  certified ;  and  in  the  [  *  566  ] 
year  1823,  there  was  one.     In  1827,  there  were  five,  and  in 
the  ensuing  year,  seven. 

In  the  year  1830,  there  were  eight  causes  so  certified,  in  five  of 
which  a  State  was  a  party  on  the  record.  There  were  three  causes 
thus  certified  in  the  year  1831,  and  five  in  the  present  year. 

During  the  above  periods,  there  were  only  fifteen  causes  from  btate 
courts,  where  the  records  were  certified  by  the  court  or  the  presiding 
judge,  and  one  of  these  was  the  case  of  Cohens  v.  The  State  of 
Virginia,  6  Wheat  264. 

This  court  adopted  the  following  rule  on  this  subject  in  1797 :  — 
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•*  It  is  ordered  by  the  court^that  the  clerk  of  the  court  to  which  any 
writ  of  CTror  shall  be  directed,  may  make  the  return  of  the  same,  by 
transmitting  a  true  copy  of  the  record,  and  of  all  proceedings  in  the 
cause,  under  his  hand,  and  the  seal  of  the  court." 

The  power  of  the  court  to  adopt  this  rule,  cannot  be  questioned; 
and  it  seems  to  have  regulated  the  practice  ever  since  its  adoption. 
In  some  cases,  the  certificate  of  the  coturt,  or  the  presiding  judge, 
has  been  affixed  to  the  record ;  but  this  court  has  decided,  where  the 
question  has  been  raised,  that  such  certificate  is  unnecessary. 

So  far  as  the  authentication  of  the  record  is  concerned,  it  is  im- 
possible to  make  a  distinction  between  a  civil  and  a  criminal  case. 
What  may  be  sufficient  to  authenticate  the  proceedings  in  a  civil 
case,  must  be  equally  so  in  a  criminal  one.  The  verity  of  the  record 
is  of  as  much  importance  in  the  one  case  as  the  other. 

This  is  a  question  of  practice ;  and  it  would  seem  that,  if  any  one 
point  in  the  practice  of  this  court  can  be  considered  as  settled,  this 
one  must  be  so  considered. 

In  the  progress  of  the  investigation,  the  next  inquiry  which  seems 
naturally  to  arise,  is,  whether  this  is  a  ccuse  in  which  a  vnrit  of  error 
may  be  issued. 

By  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789,  it  is  pro- 
vided, "  that  a  final  judgment  or  decree  in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  State,  in  which  a  decision  in 
[  •  567  ]  the  suit  could  be  had,  where  is  drawn  in  question  the  *  valid- 
ity of  a  treaty,  or  statute  of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  their  validity ;  or  where 
b  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  State,  on  the  ground  of  their  being  repugnant 
to  the  constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity;  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  constitution,  or  of  a 
treaty  or  statute  of^  or  commission  held  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or  exemption, 
specially  set  up  or  claimed  by  either  party,  under  such  clause  of 
the  said  constitution,  treaty,  statute,  or  commission,  may  be  reex- 
amined, and  reversed  or  affirmed,  in  the  supreme  court  of  the  United 
States." 

Doubts  have  been  expressed  whether  a  writ  of  error  to  a  state 
court  is  not  limited  to  civil  cases.  These  doubts  could  not  have 
arisen  from  reading  the  above  section.  Is  not  a  criminal  case  as 
much  a  suit  as  a  civil  case?  What  is  a  suit,  but  a  prosecution  ?  and 
can  any  one  suppose  that  it  was  the  intention  of  congress,  in  using 
tne  word  suit,  to  make  a  distinction  between  a  civil  prosecution  and 
a  criminal  one? 
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It  b  more  important  that  jurisdiction  should  be  given  to  this 
court  in  criminal  than  in  civil  cases,  under  the  25th  section  of  the 
Judiciary  Act  Would  it  not  be  inconsistent,  both  with  the  spirit 
and  letter  of  this  law,  to  revise  the  judgment  of  a  state  court,  in  a 
matter  of  controversy  respecting  damages,  where  the  decision  is 
against  a  right  asserted  under  the  constitution  or  a  law  of  the 
United  States ;  but  to  deny  the  jurisdiction,  in  a  case  where  the 
property,  the  character,  the  liberty  and  life  of  a  ditizen  may  be  de* 
stroyed,  though  protected  by  the  solemn  guarantees  of  the  con- 
stitution ? 

But  this  is  not  an  open  question ;  it  has  long  since  been  settled  by 
the  solemn  adjudications  of  this  court  The  above  construction, 
therefore,  is  sustained,  both  on  principle  and  authority.  The  pro- 
visions of  the  section  apply  as  well  to  criminal  as  to  civil  cases, 
where  the  constitution,  treaties,  or  laws  of  the  United  States  come 
in  conflict  with  the  laws  of  a  State ;  and  the  latter  is  sustcdned  by 
the  decision  of  the  court 

It  has  been  said,  that  this  court  can  have  no  power  to 
arrest  •the  proceedings  of  a  state  tribunal  in  the  enforce-  [  *  668  ] 
ment  of  the  criminal  laws  of  the  State.     This  is  undoubt- 
edly true,  so  long  as  a  stete  court,  in  the  execution  of  its  penal  laws, 
shall  not  infitinge  upon  the  constitution  of  the  United  States,  or  some 
tareaty  or  law  of  the  Union. 

Suppose  a  Stete  should  make  it  penal  for  an  officer  of  the  United 
Stet^  to  discharge  his  duties  vdthin  its  jurisdiction ;  as,  for  instance, 
a  land  officer,  an  officer  of  the  customs,  or  a  postmaster,  and  punish 
the  offender  by  confinement  in  the  penitentiary;  could  not  the 
supreme  court  of  the  United  Stetes  interpose  their  power,  and  ar- 
rest or  reverse  the  state  proceedings?  Cases  of  this  kind  are  so 
palpable,  that  they  need  only  to  be  stated  to  gain  the  assent  of  every 
judicious  mind.  And  would  not  this  be  an  interference  with  the  ad- 
ministration of  the  criminal  laws  of  a  Stete? 

This  court  have  repeatedly  decided,  that  they  have  no  appellate 
jurisdiction  in  criminal  cases  from  the  circuit  courte  of  the  United 
Stetes ;  write  of  error  and  appeals  are  given  from  those  courts  only 
in  civil  cases.  But,  even  in  those  courte,  where  the  judges  are 
divided  on  any  point,  in  a  criminal  case,  the  point  may  be  brought 
before  this  court,  under  a  general  provision  in  cases  of  division  of 
opinion. 

Jurisdiction  is  taken  in  the  case  under  consideration  exclusively  by 
fche  provisions  of  the  25th  section  of  the  law  which  has  been  quoted. 
These  provisions,  as  has  been  remarked,  apply,  indiscriminately,  to 
criminal  and  civil  cases,  wherever  a  right  is  claimed  under  the  con« 
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etitution,  treaties,  or  laws  of  the  United  States,  and  the  decision  by 
the  state  court  is  against  such  right.  In  the  present  case,  the  decision 
was  against  the  right  expressly  set  up  by  the  defendant,  and  it  was 
made  by  the  highest  judicial  tribunal  of  Georgia. 

To  give  jurisdiction  in  such  a  case,  this  court  need  look  no  further 
than  to  ascertain  whether  the  right,  thus  asserted,  was  decided  against 
by  the  state  court     The  case  is  clear  of  difficulty  on  this  point 

The  name  of  the  State  of  Greorgia  is  used  in  this  case,  because 
such  was  the  designation  given  to  the  cause  in  the  state  court 
No  one  ever  supposed  that  the  State,  in  its  sovereign 
[  •  569  ]  capacity,  in  such  a  case,  is  a  party  to  the  cause.  The  •form 
of  the  prosecution  here  must  be  the  same  as  it  was  in  the 
state  court;  but  so  far  as  the  name  of  the  State  is  used,  it  is  matter 
of  form.  Under  a  rule  of  this  court,  notice  was  given  to  the  gov- 
ernor and  attorney-general  of  the  State,  because  it  is  a  part  of  their 
duty  to  see  that  the  laws  of  the  State  are  executed. 

In  prosecutions  for  violations  of  the  penal  laws  of  the  Union,  the 
name  of  the  United  States  is  used  in  the  same  manner.  Whether 
the  prosecution  be  under  a  federal  or  state  law,  the  defendant  has  a 
right  to  question  the  constitutionality  of  the  law. 

Can  any  doubt  exist  as  to  the  power  of  congress  to  pass  the  law, 
under  which  jurisdiction  is  taken  in  this  case  ?  Since  its  passage,  in 
1789,  it  has  been  the  law  of  the  land,  and  has  been  sanctioned  by  an 
uninterrupted  course  of  decisions  in  this  court,  and  acquiesced  in  by 
the  state  tribunals,  with  perhaps  a  solitary  exception  ;  and  whenever 
the  attention  of  the  national  legislature  has  been  called  to  the  sub- 
ject, their  sanction  has  been  given  to  the  law  by  so  large  a  majority 
as  to  approach  almost  to  unanimity. 

Of  the  policy  of  this  act  there  can  be  as  littie  doubt  as  of  the  right 
of  congress  to  pass  it 

The  constitution  of  the  United  States  was  formed,  not,  in  my 
opinion,  as  some  have  contended,  by  the  people  of  the  United  States, 
nor,  as  others,  by  the  States ;  but  by  a  combined  power,  exercised  by 
the  people,  through  their  delegates,  limited  in  their  sanctions  to  the 
respective  States. 

Had  the  constitution  emanated  from  the  people,  and  the  States 
been  referred  to  merely  as  convenient  districts,  by  which  the  pub- 
lic expression  could  be  ascertained,  the  popular  vote  throughout  the 
Union  would  have  been  the  only  rule  for  the  adoption  of  the  con- 
stitution. This  course  was  not  pursued ;  and  in  this  fact,  it  clearly 
appears  that  our  fundamental  law  was  not  formed,  exclusively,  by  the 
popular  sufSrage  of  the  people. 

The  vote  of  the  people  was  limited  to  the  respective  States  in 
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which  they  resided.  So  that  it  appears  there  was  an  expression  of 
popular  sufGrage  and  state  sanction,  most  happily  united,  in  the 
adoption  of  the  constitution  of  the  Union. 

Whatever  differences  of  opinion  may  exist,  as  to  the 
means  'by  which  the  constitution  was  adopted,  there  would  [  *  670  J 
seem  to  be  no  ground  for  any  difference  as  to  certain  powers 
conferred  by  it. 

Three  coordinate  branches  of  the  government  were  established ;  the 
executive,  legislative,  and  judicial  These  branches  are  essential  to 
the  existence  of  any  free  government,  and  that  they  should  possess 
powers,  in  their  respective  spheres,  coextensive  with  each  other. 

If  the  executive  have  not  powers  which  will  enable  him  to  exe- 
cute the  fiinctidns  of  his  office,  the  system /is  essentially  defective; 
83  those  duties  must,  in  such  case,  be  discharged  by  one  of  the  other 
branches.  This  would  destroy  that  balance  which  is  admitted  to  be 
essential  to  the  existence  of  free  government,  by  the  wisest  and  most 
enlightened  statesmen  of  the  present  day. 

It  is  not  less  important  that  the  legislative  power  should  be  exer- 
cised by  the  appropriate  branch  of  the  government,  than  that  the 
executive  duties  should  devolve  upon  the  proper  functionary.  And 
if  the  judicial  power  fall  short  of  giving  effect  to  the  laws  of  the 
Union,  the  existence  of  the  federal  government  is  at  an  end. 

It  is  in  vain,  and  worse  than  in  vain,  that  the  national  legislature 
enact  laws,  if  those  laws  are  to  remain  upon  the  statute  book  as 
monuments  of  the  imbecility  of  the  national  power.  It  is  in  vain 
that  the  executive  is  called  to  superintend  the  execution  of  the  laws, 
if  he  have  no  power  to  aid  in  their  enforcement 

Such  weakness  and  folly  are  in  no  degree  chargeable  to  the  dis- 
tinguished men  through  whose  instrmnentality  the  constitution  was 
formed.  The  powers  given,  it  is  true,  are  limited ;  and  no  powers, 
which  are  not  expressly  given,  can  be  exercised  by  the  federal  govern- 
ment ;  but  where  given,  they  are  supreme.  Within  the  sphere  allotted 
to  them,  the  coordinate  branches  of  the  general  government  revolve, 
unobstructed  by  any  legitimate  exercise  of  power  by  the  state  govern- 
ments. The  powers  exclusively  given  to  the  federal  government  are 
limitations  upon  the  state  authorities.  But,  with  the  exception  of 
these  limitations,  the  States  are  supreme ;  and  their  sovereignty  can 
be  no  more  invaded  by  the  action  of  the  general  government,  than 
the  action  of  the  state  governments  can  arrest  or  obstruct 
the  course  of  the  national  power.  *  It  has  been  asserted  [  *  571  ] 
that  the  federal  government  is  foreign  to  the  state  govern- 
ments, and  that  it  must  consequently  be  hostile  to  them.  Such  an 
opinion  could  not  haVe  resulted  from  a  thorough  investigation  of  the 
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great  principles  which  lie  at  the  foundation  of  our  system.  The 
federal  government  is  neither  foreign  to  the  state  governments,  nor  is 
it  hostile  to  them.  It  proceeds  from  the  same  people,  and  is  as  much 
under  their  control  as  the  state  governments. 

Where,  by  the  constitution,  the  power  of  legislation  is  exclusively 
vested  in  congress,  they  legislate  for  the  people  of  the  Union,  and 
their  acts  are  as  binding  as  are  the  cx)nstitutional  enactments  of  a 
state  legislature  on  the  people  of  the  State.  If  this  were  not  so,  th 
federal  government  would  exist  only  in  name.  Instead  of  being  the 
proudest  monument  of  human  wisdom  and  patriotism,  it  would  be 
the  firail  memorial  of  the  ignorance  and  mental  imbecility  of  its 
firamers. 

In  the  discharge  of  his  constitutional  duties,  the  federal  executive 
acts  upon  the  people  of  the  Union,  the  same  as  a  governor  of  a  State, 
in  the  performance  of  his  duties,  acts  upon  the  people  of  the  State. 
And  the  judicial  power  of  the  United  States  acts  in  the  same  manner 
on  the  people.  It  rests  upon  the  same  basis  as  the  other  departments 
of  the  government  The  powers  of  each  are  derived  from  the  same 
source,  and  are  conferred  by  the  same  instrument.  They  have  the 
same  limitations  and  extent 

The  supreme  court  of  a  State,  when  required  to  give  effect  to  a 
statute  of  the  State,  will  examine  its  constitution,  which  they  are 
sworn  to  maintain,  to  see  if  the  legislative  act  be  repugnant  to  it ; 
and  if  a  repugnancy  exist,  the  statute  must  yield  to  the  paramount 
law. 

The  same  principle  governs  the  supreme  tribunal  of  the  Union. 
No  one  can  deny,  that  the  constitution  of  the  United  States  is  the 
supreme  law  of  the  land ;  and  consequentiy,  no  act  of  any  state 
legislature,  or  of  congress,  which  is  repugnant  to  it,  can  be  of  any 
validity. 

Now,  if  an  act  of  a  state  legislature  be  repugnant  to  the  constitu- 
tion of  the  State,  the  state  court  will  declare  it  void ;  and  if  such 
act  be  repugnant  to  the  constitution  of  the  Union,  or  a  law  made 
under  that  constitution,  which  is  declared  to  be  the  supreme 
[  •  672  ]  law  of  the  land,  is  it  not  equally  void  ?  And,  under  *  such 
circumstances,  if  this  court  should  shrink  from  a  discharge 
of  their  duty,  in  giving  effect  to  the  supreme  law  of  the  land,  would 
they  not  violate  their  oaths,  prove  traitors  to  the  constitution,  and 
forfeit  all  just  claim  to  the  public  confidence  ? 

It  is  sometimes  objected,  if  the  federal  judiciary  may  declare  an 
act  of  a  state  legislature  void,  because  it  is  repugnant  to  the  consti- 
tution of  the  United  States,  it  places  the  legislation  of  a  State  within 
the  power  of  this  court  And  might  not  the  same  argument  be  urged 
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with  equal  force  against  the  exercise  of  a  similar  power,  by  the  su- 
preme court  of  a  State  ?  Such  an  argument  must  end  in  the  destruc- 
tion of  all  constitutions ;  and  the  will  of  the  legislature,  like  the  acts 
of  the  parliament  of  Oreat  Britain,  must  be  the  supreme,  and  only 
law  of  the  land. 

It  is  impossible  to  guard  an  investiture  of  power  so  that  it  may 
not,  in  some  form,  be  abused ;  an  argument,  therefore,  against  the 
exercise  of  power,  because  it  is  liable  to  abuse,  would  go  to  the 
destruction  of  all  governments. 

The  powers  of  this  court  are  expressly,  not  constructively,  given 
by  the  constitution ;  and  within  this  delegation  of  power,  this  court 
are  the  supreme  court  of  the  people  of  the  United  States,  and  they 
are  bound  to  discharge  their  duties,  under  the  same  responsibilities 
as  the  supreme  court  of  a  State ;  and  are  equally,  within  their  pow- 
ers, the  supreme  court  of  the  people  of  each  State. 

When  this  court  are  required  to  enforce  the  laws  of  any  State, 
they  are  governed  by  those  laws.  So  closely  do  they  adhere  to  this 
rule,  that  during  the  present  tertn,  a  judgment  of  a  circuit  court  of 
.  the  United  States,  made  in  pursuance  of  decisions  of  this  court,  has 
been  reversed  and  annulled,  because  it  did  not  conform  to  the  de- 
cisions of  the  state  court,  in  giving  a  construction  to  a  local  law. 
But  while  this  court  conforms  its  decisions  to  those  of  the  state  courts, 
on  all  questions  arising  under  the  statutes  and  constitutions  of  the 
respective  States,  they  are  bound  to  revise  and  correct  those  decisions, 
if  they  annul,  either  the  constitution  of  the  United  States,  or  the 
laws  made  under  it. 

It  appears,  then,  that  on  all  questions  arising  under  the  laws  of  a 
.  State,  the  decisions  of  the  courts  of  such  State  form  a  rule  for  the 
decisions  of  this  court,  and  that  on  all  questions  arising  under  the 
laws  of  the  United  States,  the  decisions  of  this  court 
•  form  a  rule  for  the  decisions  of  the  state  courts.  Is  there  [  *  573  ] 
any  thing  unreasonable  in  this  ?  Have  not  the  federal  as 
well  as  the  state  courts,  been  constituted  by  the  people  ?  Why  then 
should  one  tribunal,  more  than  the  other,  be  deemed  hostile  to  the 
interests  of  the  people  ? 

In  the  2d  section  of  the  3d  article  of  the  constitution,  it  is 
declared,  that  "  the  judicial  power  shall  extend  to  all  cases,  in  law 
and  equity,  arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority. 

Having  shown  that  a  writ  of  error  will  lie  in  this  case,  and  that 
the  record  has   been  duly  certified,  the  next  inquiry  that  arises  is, 
what  are  the  acts  of  the  United  States  which  relate  to  the  Cherokee 
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Tudians  and  the  acts  of  Georgia ;  and  were  these  acts  of  the  United 
States  sanctioned  by  the  federal  constitution  ? 

Among  the  enumerated  powers  of  congress  contained  in  the  8th 
section  of  the  1st  article  of  the  constitution,  it  is  declared  "  that 
congress  shall  have  power  to  regulate  commerce  with  foreign  nations 
and  among  the  Indian  tribes."  By  the  articles  of  confederation, 
which  were  adopted  on  the  9th  day  of  July,  1778,  it  was  provided 
"  that  the  United  States,  in  congress  assembled,  shall  also  have  the 
sole  and  exclusive  right  and  power  of  regulating  the  alloy  and  value 
of  coin  struck  by  their  own  authority,  or  by  that  of  the  respective 
States  ;  fixing  the  standard  of  weights  and  measures  throughout  the 
United  States ;  regulating  the  trade  and  management  of  all  affaira 
with  the  Indians,  not  members  of  any  of  the  States:  Provided, 
that  the  legislative  right  of  any  State,  within  its  own  limits,  be  not 
infiringed  or  violated." 

As  early  as  June,  1775,  and  before  the  adoption  of  the  articles  of 
confederation,  congress  took  into  their  consideration  the  subject  of 
Indian  afl'airs.  The  Indian  country  was  divided  into  three  depart- 
ments, and  the  superintendence  of  each  was  committed  to  commis- 
sioners, who  were  authorized  to  hold  treaties  with  the  Indians,  make 
disbursements  of  money  for  their  use,  and  to  discharge  various  duties 
designed  to  preserve  peace  and  cultivate  a  firiendly  feeling  with  them 
towards  the  colonies.  No  person  was  permitted  to  trade 
[  *  574  ]  with  them  *  without  a  license  from  one  or  more  of  the  com 
missioners  of  the  respective  departments. 

In  April,  1776,  it  was  "  resolved,  that  the  commissioners  of  Indian 
affairs  in  the  middle  department,  or  any  one  of  them,  be  desired  to 
employ,  for  reasonable  salaries,  a  minister  of  the  gospel,  to  reside 
among  the  Delaware  Indians,  and  instruct  them  in  the  Christian  reli- 
gion ;  a  schoolmaster,  to  teach  their  youth  reading,  writing,  and 
arithmetic;  also,  a  blacksmith,  to  do  the  work  of  the  Indians."  The 
general  intercourse  with  the  Indians  continued  to  be  managed  under 
the  superintendence  of  the  continental  congress. 

On  the  28th  of  November,  1785,  the  treaty  of  Hopewell  was  formed, 
which  was  the  first  treaty  made  with  the  Cherokee  Indians.  The 
commissioners  of  the  United  States  were  required  to  give  notice  to  the 
executives  of  Virginia,  North  Carolina,  South  Carolina,  and  Georgia, 
in  order  that  each  might  appoint  one  or  more  persons  to  attend  the 
treaty,  but  they  seem  to  have  had  no  power  to  act  on  the  occasion. 

In  this  treaty,  it  is  stipulated  that  "  the  commissioners  plenipoten- 
tiary of  the  United  States,  in  congress  assembled,  give  peace  to  all 
the  Cherokees,  and  receive  them  into  the  favor  and  protection  of  the 
United  States  of  America,  on  the  following  conditions  • " 
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1*  The  Cherokees  to  restore  all  prisoners  and  property  taken  during 
the  war. 

2.  The  United  States  to  restore  to  the  Cherokees  all  prisoners. 

3.  The  Cherokees  acknowledge  themselves  to  be  under  the  protec- 
tion of  the  United  States,  and  of  no  other  sovereign  whatsoever. 

4.  The  boundary  line  between  the  Cherokees  and  the  citizens  of 
the  United  States  was  agreed  to  as  designated. 

5.  If  any  person,  not  being  an  Indian,  intrude  upon  the  land  "  al- 
lotted "  to  the  Indians,  or,  being  settled  on  it,  shall  refuse  to  remove 
within  six  months  after  the  ratification  of  the  treaty,  he  forfeits  the 
protection  of  the  United  States,  and  the  Indians  were  at  liberty  to 
punish  him  as  they  might  think  proper. 

6.  The  Indians  are  bound  to  deliver  up  to  the  United  States  any 
Indian  who  shall  commit  robbery,  or  other  capital  crime,  on  a  white 
person  living  within  their  protection. 

•  7.  If  the  same  offence  be  committed  on  an  Lidian  by  a  [  *  575  ] 
citizen  of  the  United  States,  he  is  to  be  punished. 

8.  It  is  understood  that  the  punishment  of  the  innocent,  under  the 
idea  of  retaliation,  is  unjust,  and  shall  not  be  practised  on  either  side, 
except  where  there  is  a  manifest  violation  of  this  treaty ;  and  then  it 
shall  be  preceded,  first,  by  a  demand  of  justice ;  and,  if  refused,  then 
by  a  declaration  of  hostilities. 

"  That  the  Indians  may  have  fall  confidence  in  the  justice  of  the 
United  States  respecting  their  interests,  they  shall  have  a  right  to 
send  a  deputy  of  their  choice,  whenever  they  think  fit,  to  congress." 

The  treaty  of  Holston  was  entered  into  with  the  same  people,  on 
the2dday  of  July,  1791. 

This  was  a  treaty  of  peace,  in  which  the  Cherokees  again  placed 
themselves  under  the  protection  of  the  United  States,  and  engaged 
to  hold  no  treaty  with  any  foreign  power,  individual  State,  or  with 
individuals  of  any  State.  Prisoners  were  agreed  to  be  delivered  up 
on  both  sides ;  a  new  Indian  boundary  was  fixed ;  and  a  cession  of 
land  made  to  the  United  States  on  the  payment  of  a  stipulated  con- 
sideration. 

A  free,  unmolested  road,  was  agreed  to  be  given  through  the  In- 
dian lands,  and  the  free  navigation  of  the  Tennessee  River.  It  was 
agreed  that  the  United  States  should  have  the  exclusive  right  of 
regularting  their  trade,  and  a  solemn  guarantee  of  their  land,  not 
ceded,  was  made.  A  similar  provision  was  made,  as  to  the  punish- 
ment of  offenders,  and  as  to  all  persons  who  might  enter  the  Indian 
territory,  as  was  contained  in  the  treaty  of  Hopewell.  Also,  that 
reprisal  or  retaliation  shall  not  be  committed,  until  satisfaction  shall 
have  been  demanded  of  the  aggressor. 
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On  the  7th  day  of  August,  1786,  an  ordinance  for  the  regulation 
of  Indian  affairs  was  adopted,  which  repealed  the  former  system. 

In  1794  another  treaty'  was  made  with  the  Cherokees,  the  object 
of  which  was  to  carry  into  effect  the  treaty  of  Holston.  And  on  the 
plains  of  Tellico,  on  the  2d  of  October,  1798,  the  Cherokees,  in  an- 
other treaty,^  agreed  to  give  a  right  of  way,  in  a  certain  direction,  over 
•  their  lands.  Other  engagements  were  also  entered  into  which  need 
not  be  referred  to.      ^ 

Various  other  treaties  were  made  by  the  United  States 
[  •  576  ]  with  •the  Cherokee  Indians,  by  which,  among  other  arrange- 
ments, cessions  of  territory  were  procured  and  boundaries 
agreed  on. 

In  a  treaty  made  in  1817,'  a  distinct  wish  is  expressed  by  the 
Cherokees,  to  assume  a  more  regular  form  of  government,  in  which 
they  are  encouraged  by  the  United  States.  By  a  treaty  held  at 
Washington,  on  the  27th  day  of  February,  1819,  a  reservation  of 
land  is  made  by  the  Cherokees  for  a  school  fund,  which  was  to  be 
surveyed  and  sold  by  the  United  States  for  that  purpose.  And  it 
was  agreed  that  aJl  white  persons  who  had  intruded  on  the  Indian 
lands  should  be  removed. 

To  give  effect  to  various  treaties  with  this  people,  the  power 
of  the  executive  has  frequently  been  exercised ;  and  at  one  time 
General  Washington  expressed  a  firm  determination  to  resort  to 
military  force  to  remove  intruders  from  the  Indian  territories. 

On  the  30th  of  March,  1802,  congress  passed  an  act  to  regulate 
trade  and  intercourse  with  the  Indian  tribes,  and  to  preserve  peace 
on  the  frontiers. 

In  this  act  it  is  provided,  that  any  citizen  or  resident  in  the  United 
States,  who  shall  enter  into  the  Indian  lands  to  hunt,  or  for  any  other 
purpose,  without  a  license,  shall  be  subject  to  a  fine  and  imprison- 
ment And  if  any  person  shall  attempt  to  survey,  or  actually  survey, 
the  Indian  lands,  he  shall  be  liable  to  forfeit  a  sum  not  exceeding 
$1,000,  and  be  imprisoned  not  exceeding  twelve  months.  No  per- 
son is  permitted  to  reside  as  a  trader  within  the  Indian  boundaries, 
without  a  license  or  permit.  All  persons  are  prohibited,  under  a 
heavy  penalty,  firom  purchasing  the  Indian  lands ;  and  all  such  pur- 
chases are  declared  to  be  void.  And  it  is  made  lawful  for  the  mili- 
tary force  of  the  United  States  to  arrest  offenders  against  the  provis- 
ions of  the  act. 

By  the  19th  section,  it  is  provided  that  the  act  shall  not  be  so  con- 
Btrued  as  to  '<  prevent  any  trade  or  intercourse  with  Indians  living 


7  Stats,  at  Large,  43.  «  lb.  62.  «  lb.  166. 
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CO  lands  surrounded  by  settlements  of  the  citizens  of  the  United 
States,  and  being  within  the  ordinary  jurisdiction  of  any  of  the  indi- 
vidual States ;  or  the  unmolested  use  of  a  road,  from  Washington 
district  to  Mero  district,  or  to  prevent  the  citizens  of  Tennessee  from 
keeping  in  repair  said  road,"  Nor  was  the  act  to  be  so  construed  as 
to  prevent  persons  from  travelling  from  Knoxville  to  Price's 
settlement,  *  provided  they  shall  travel  in  the  tract  or  path  [  *  577  ] 
which  is  usually  travelled,  and  the  Indians  do  not  object ; 
but  if  they  object,  then  all  travel  on  this  road  to  be  prohibited,  after 
proclamation  by  the  President,  under  the  penalties  provided  in  the 
act 

Several  acts,  having  the  same  object  in  view,  were  passed  prior  to 
this  one ;  but  as  they  were  repealed  either  before  or  by  the  act  of 
1802,  their  provisions  need  not  be  specially  noticed. 

The  acts  of  the  State  of  Greorgia,  which  the  plaintiiT  in  error 
complains  of,  as  being  repugnant  to  the  constitution,  treaties,  and 
laws  of  the  United  States,  are  found  in  t\\''0  statutes. 

The  first  act  was  passed  the  12th  of  December,  1829,  and  is 
entitled  "  An  act  to  add  the  territory  lying  within  the  chartered  limits 
of  Georgia,  and  now  in  the  occupancy  of  the  Cherokee  Indians,  to 
the  counties  of  Carroll,  Dekalb,  Gwinnett,  and  Habersham,  and  to 
extend  the  laws  of  the  State  over  the  same,  and  to  annul  all  laws 
made  by  the  Cherokee  nation  of  Indians,  and  to  provide  for  the  com- 
pensation of  officers  serving  legal  process  in  said  territory,  and  to 
regulate  the  testimony  of  Indians,  and  to  repeal  the  9th  section  of 
the  act  of  1828  on  this  subject." 

This  act  annexes  the  territory  of  the  Indians,  within  the  limits  of 
Georgia,  to  the  counties  named  in  the  title,  and  extends  the  jurisdic- 
tion of  the  State  over  it.  It  annuls  the  laws,  ordinances,  orders,  and 
regulations,  of  any  kind,  made  by  the  Cherokees,  either  in  council  or 
in  any  other  way,  and  they  are  not  permitted  to  be  given  in  evidence 
in  the  courts  of  the  State.  By  this  law,  no  Indian,  or  the  descend- 
ant of  an  Indian,  residing  within  the  Creek  or  Cherokee  nation  of 
Indians,  shall  be  deeitied  a  competent  witness  in  any  court  of  the 
State,  to  which  a  white  person  may  be  a  party,  except  such  white 
person  reside  within  the  nation.  Offences  under  the  act  are  to  be 
punished  by  confinement  in  the  penitentiary,  in  some  cases  not  less 
than  four  nor  more  than  six  years,  and  in  others  not  exceeding  four 
.years. 

The  second  act  was  passed  on  the  22d  day  of  December,  1830, 
and  is  entitled  "  An  act  to  prevent  the  exercise  of  assumed  and 
arbitrary  power,  by  all  persons,  on  pretext  of  authority  from  the 
Cherokee  Indians  and  their  laws ;  and  to  prevent  white  persons  from 

22* 
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[  •  578  ]  residing  within  that  part  of  the  •  chartered  limits  of  Gteor- 
gia  occupied  by  the  Cherokee  Indians ;  and  to  provide  a 
guard  for  the  protection  of  the  gold  mines,  and  to  enforce  the  laws 
of  the  State  within  the  aforesaid  territory." 

By  the  1st  section  of  this  act  it  is  made  a  penitentiary  offence, 
after  the  Ist  day  of  February,  1831,  for  any  person  or  persons,  mider 
color  or  pretence  of  authority  from  the  said  Cherokee  tribe,  or  as 
headmen,  chiefs,  or  warriors  of  said  tribe,  to  cause  or  procure,  by  any 
means,  the  assembling  of  any  council  or  other  pretended  legislative 
body  of  the  said  Indians,  for  the  purpose  of  legislating,  &c 

They  are  prohibited  from  making  laws,  holding  courts  of  jus- 
tice, or  executing  process.  And  all  white  persons,  after  the  1st  of 
March,  1831,  who  shall  reside  within  the  limits  of  the  Cherokee  na- 
tion, without  a  license  or  permit  from  his  excellency  the  governor,  or 
from  such  agent  as  his  excellency  the  governor  shall  authorize  to 
grant  such  permit  or  license,  or  who  shall  not  have  taken  the  oath 
hereinafter  required,  shall  be  guilty  of  a  high  misdemeanor;  and 
upon  conviction  thereof,  shall  be  punished  by  confinement  to  the  pen- 
^.^  itentiary  at  hard  labor,  for  a  term  not  less  than  four  years.  From 
this  punishment,  agents  of  the  Un^d^Qtates  are  excepted,  white 
females,  and  male  children  under  21  years  of  age. 

Persons  who  have  obtained  license,  are  required  to  take  the  fol- 
lowing oath :  "I,  A  B,  do  solemnly  swear,  that  I  will  support 
and  defend  the  constitution  and  laws  of  the  State  of  Gteorgia, 
and  uprightly  demean  myself  as  a  citizen  thereof.  So  help  me 
God." 

The  governor  is  authorized  to  organize  a  guard,  which  shall  not 
consist  of  more  than  60  persons,  to  protect  the  mines  in  the  Indian 
territory,  and  the  guard  is  authorized  to  arrest  all  offenders  under  the 
act. 

It  is  apparent  that  these  laws  are  repugnant  to  the  treaties  with 
the  Cherokee  Indians  which  have  been  referrred  to,  and  to  the  law 
of  1802.  This  repugnance  is  made  so  clear  by  an  exhibition  of  the 
respective  acts,  that  no  force  of  demonstration  can  make  it  more 
palpable. 

By  the  treaties  and  laws  of  the  United  States,  rights  are  guaran- 
teed to  the  Cherokees,  both  as  it  respects  their  territory  and 
[  •  579  ]  internal  polity.  By  the  laws  of  Georgia  these  rights  *  are 
abolished,  and  not  only  abolished,  but  an  ignominious  pun- . 
ishment  is  inflicted  on  the  Indians  and  others,  for  the  exercise  of 
them.  The  important  question  then  arises,  which  shall  stand,  the 
laws  of  the  United  States  or  the  laws  of  Gteorgia  ?  No  rule  of  con- 
struction, or  subtlety  of  argument,  can  evade  an  answer  to  this  ques- 
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tion.    The  response  must  be,  so  far  as  the  punishment  of  the  plaintifl 
in  error  is  concernedi  in  favor  of  the  one  or  the  other. 

Not  to  feel  the  full  weight  of  this  momentous  subject,  would  evi- 
dence  an  ignorance  of  that  high  responsibility  which  is  devolved 
upon  this  tribunal,  and  upon  its  humblest  member,  in  giving  a  decis- 
ion in  this  case. 

Are  the  treaties  and  law  which  have  been  cited,  in  force  ?  and 
what,  if  any,  obligations  do  they  impose  on  the  federal  'government 
within  the  limits  of  Georgia  ? 

A  reference  has  been  made  to  the  policy  of  the  United  States  on 
the  subject  of  Indian  affairs,  before  the  adoption  of  the  constitution, 
with  the  view  of  ascertaining  in  what  light  the  Indians  have  been 
considered  by  the  first  official  acts  in  relation  to  them,  by  the  United 
States.  For  this  object,  it  might  not  be  improper  to  notice  how  they 
were  considered  by  the  European  inhabitants,  who  first  formed  set- 
tlements in  this  part  of  the  continent  of  America. 

The  abstract  right  of  every  section  of  the  human  race  to  a  reason- 
able portion  of  the  soil,  by  which  to  acquire  the  means  of  subsistence, 
cannot  be  controverted.  And  it  is  equally  clear,  that  the  range  of 
nations  or  tribes,  who  exist  in  the  hunter  state,  may  be  restricted 
within  reasonable  limits.  They  shall  not  be  permitted  to  roam,  in 
the  pursuit  of  game,  over  an  extensive  and  rich  country,  whilst  in 
other  parts,  human  beings  are  crowded  so  closely  together  as  to  ren- 
der the  means  of  subsistence  precarious.  The  law  of  nature,  which 
is  paramount  to  all  other  laws,  gives  the  right  to  every  nation,  to  the 
enjoyment  of  a  reasonable  extent  of  country,  so  as  to  derive  the 
means  of  subsistence  from  the  soil. 

In  this  view,  perhaps,  our  ancestors,  when  they  first  migrated  to  this 
country,  might  have  taken  possession  of  a. limited  extent  of  the 
domain,  had  they  been  sufficiently  powerful,  without  negotiation  or 
purchase  firom  the  native  Indians.  But  this  course  is  be- 
lieved to  have  been  nowhere  taken.  A  more  *  conciliatory  [  *  580  ) 
mode  was  preferred,  and  one  which  was  better  calculated 
to  impress  the  Indians,  who  were  then  powerful,  with  a  sense  of  the 
justice  of  their  white  neighbors.  The  occupancy  of  their  lands  wa* 
never  assumed,  except  upon  the  basis  of  contract,  and  on  the  payment 
of  a  valuable  consideration. 

This  policy  has  obtained,  firom  the  earliest  white  settlements  in 
this  country,  down  to  the  present  time.  Some  cessions  of  territory 
may  have  been  made  by  the  Indians,  in  compliance  with  the  terms  on 
which  peace  was  offered  by  the  whites ;  but  the  soil  thus  taken,  was 
taken  by  the  laws  of  conquest,  and  always  as  an  indemnity  for  the 
expenses  of  the  war,  commenced  by  the  Indians. 
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At  no  time  has  the  sovereignty  of  the  country  been  recognized  aa 
existing  in  the  Indians,  but  they  have  been  always  admitted  to  pos- 
sess many  of  the  attributes  of  sovereignty.  All  the  rights  which 
belong  to  self-government  have  been  recognized  as  vested  in  them. 
Their  right  of  occupancy  has  never  been  questioned,  but  the  fee  in 
the  Boil  has  been  considered  in  the  government  This  may  be  called 
the  right  to  the  ultimate  domain,  but  the  Indians  have  a  present  right 
of  possession. 

In  some  of  the  old  States,  Massachusetts,  Connecticut,  Rhode 
Island,  and  others,  where  small  remnants  of  tribes  remain,  surrounded 
by  white  population,  and  who,  by  their  reduced  numbers,  had  lost 
the  power  of  self-government,  the  laws  of  the  State  have  been  ex- 
tended over  them,  for  the  protection  of  their  persons  and  property. 

Before  the  adoption  of  the  constitution,  the  mode  of  treating  with 
the  Indians  was  various.  After  the  formation  of  the  confederacy,  this 
subject  was  placed  under  the  special  superintendence  of  the  united 
colonies ;  though,  subsequent  to  that  time,  treaties  may  have  been 
occasionally  entered  into  between  a  State  and  the  Indians  in  its 
neighborhood.  It  is  not  considered  to  be  at  all  important  to  go  into 
a  minute  inquiry  on  this  subject. 

By  the  constitution,  the  regulation  of  commerce  among  the  Indian 
tribes  is  given  to  congress.  This  power  must  be  considered  as  ex- 
clusively vested  in  congress,  as  the  power  to  regulate  com- 
[  •  581  ]  merce  with  foreign  nations,  to  coin  money,  to  *  establish 
post-offices,  and  to  declare  war.  It  is  enumerated  in  the 
same  section,  and  belongs  to  the  same  class  of  powers. 

This  investiture  of  power  has  been  exercised  in  the  regulation  of 
commerce  with  the  Indians,  sometimes  by  treaty,  and,  at  other  times, 
by  enactments  of  congress.  In  thb  respect  they  have  been  placed 
by  the  federal  authority,  with  but  few  exceptions,  on  the  same  footing 
as  foreign  nations. 

It  is  said,  that  these  treaties  are  nothing  more  than  compacts,  which 
cannot  be  considered  as  obligatory  on  the  United  States,  from  a  want 
of  power  in  the  Indians  to  enter  into  them. 

What  is  a  treaty  ?  The  answer  is,  it  is  a  compact  formed  between 
two  nations  or  communities,  having  the  right  of  self-government 

Is  it  essential  that  each  party  shall  possess  the  same  attributes  of 
sovereignty,  to  give  force  to  the  treaty  ?  This  will  not  be  pretended : 
for,  on  thb  ground,  very  few  valid  treaties  could  be  formed.  The 
only  requisite  is,  that  each  of  the  contracting  parties  shall  possess  the 
right  of  self-government,  and  the  power  to  perform  the  stipulations 
of  the  treaty. 

Under  the  constitution,  no  State  can  enter  into  any  treaty ;  and  it 
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IS  believed  that,  since  its  adoptiooi  no  State,  under  its  own  authority 
has  held  a  treaty  with  the  Indians. 

It  must  be  admitted,  that  the  Indians  sustain  a  peculiar  relation  to 
the  United  States.  They  do  not  constitute,  as  was  decided  at  the 
last  term,  a  foreignr  state,  so  as  to  claim  the  right  to  sue  in  the 
supreme  court  of  the  United  States ;  and  yet,  having  the  right  of 
self-government,  they,  in  some  sense,  form  a  state.  In  the  manage- 
ment of  their  internal  concerns,  they  are  dependent  on  no  power. 
They  punish  offences  under  their  own  laws,  and,  in  doing  so,  they 
are  responsible  to  no  earthly  tribunal.  They  make  war,  and  form 
treaties  of  peace.  The  exercise  of  these  and  other  powers,  gives  to 
them  a  distinct  character  as  a  people,  and  constitutes  them,  in  some 
respects,  a  state,  although  they  may  not  be  admitted  to  possess  the 
right  of  soil. 

By  various  treaties,  the  Cherokees  have  placed  themselves  under 
the  protection  of  the  United  States ;  they  have  agreed  to  trade  with 
no  other  people,  nor  to  invoke  the  protection  of  any  other 
sovereignty.     But  such  engagements  do  not  divest  •them  [  •682] 
of  the  right  of  self-government,  nor  destroy  their  capacity 
to  enter  into  treaties  or  compacts. 

Every  state  is  more  or  less  dependent  on  those  which  sunound  it; 
but,  unless  this  dependence  shall  extend  so  far  €us  to  merge  the  politi- 
cal existence  of  the  protected  people  into  that  of  their  protectors,  they 
may  still  constitute  a  state.  They  may  exercise  the  powers  not 
relinquished,  and  bind  themselves  as  a  distinct  and  separate  com- 
munity. 

The  language  used  in  treaties  with  the  Indians  should  never  be 
construed  to  their  prejudice.  If  words  be  made  use  of  which  are 
susceptible  of  a  more  extended  meaning  than  their  plain  import,  as 
connected  with  the  tenor  of  the  treaty,  they  should  be  considered  as 
used  only  in  the  latter  sense.  To  contend  that  the  word  "  allotted,** 
in  reference  to  the  land  guaranteed  to  the  Indians  in  certain  treaties, 
indicated  a  favor  conferred,  rather  than  a  right  acknowledged,  would, 
it  would  seem  to  me,  do  injustice  to  the  understanding  of  the  parties. 
How  the  words  of  the  treaty  were,  understood  by  this  unlettered 
people,  rather  than  their  critical  meaning,  should  form  the  rule  of 
construction. 

The  question  may  be  asked,  is  no  distinction  to  be  made  between 
a  civilized  and  savage  people  ?  Are  our  Indians  to  be  placed  upon  a 
footing  with  the  nations  of  Europe,  with  whom  we  have  made  treaties  1 

The  inquiry  is  not,  what  station  shall  now  be  given  to  the  Indian 
tribes  in  our  country?  but,  what  relation  have  they  sustained  to  us, 
since  the  commencement  of  our  government? 
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We  have  made  treaties  with  them ;  and  are  those  treaties  to  be 
disregarded  on  om*  part,  because  they  were  entered  into  with  an  un- 
civilized people  ?  Does  this  lessen  the  obligation  of  such  treaties  ? 
By  entering  into  them,  have  we  not  admitted  the  power  of  this  people 
to  bind  themselves,  and  to  impose  obligations  on  us  ? 

The  President  and  senate,  except  under  the  treaty-making  power, 
cannot  enter  into  compacts  with  the  Indians,  or  with  foreign  nations. 
This  power  has  been  uniformly  exercised  in  forming  treaties  with  the 
Indians. 

Nations  differ  from  each  other  in  condition,  and  that  of 
[  •  583  ]  the  same  nation  may  change  by  the  revolutions  of  'time, 
but  the  principles  of  justice  are  the  same.     They  rest  upon 
a  base  which  will  remain  beyond  the  endurance  of  time. 

After  a  lapse  of  more  than  forty  years  since  treaties  with  the 
Indians  have  been  solemnly  ratified  by  the  general  government,  it  is 
too  late  to  deny  their  binding  force.  Have  the  numerous  treaties 
which  have  been  formed  with  them,  and  the  ratifications  by  the  Pres- 
ident and  senate,  been  nothing  more  than  an  idle  pageantry  ? 

By  numerous  treaties  with  the  Indian  tribes,  we  have  acquired 
accessions  of  territory,  of  incalculable  value  to  the  Union.  Except 
by  compact,  we  have  not  even  claimed  a  right  of  way  through  the 
Indian  lands.  We  have  recognized  in  them  the  right  to  make  war. 
No  one  has  ever  supposed  that  the  Indians  could  commit  treason 
against  the  United  States.  We  have  punished  them  for  their  viola- 
tion of  treaties ;  but  we  have  inflicted  the  punishment  on  them  as  a 
nation,  and  not  on  individual  offenders  among  them  as  traitors. 

In  the  executive,  legislative,  and  judicial  branches  of  our  govern- 
ment, we  have  admitted,  by  the  most  solemn  sanctions,  the  existence 
of  the  Indians  as  a  separate  and  distinct  people,  and  as  being  vested 
with  rights  which  constitute  them  a  state,  or  separate  community — 
not  a  foreign,  but  a  domestic  community — not  as  belonging  to  the 
confederacy,  but  as  existing  within  it,  and,  of  necessity,  bearing  to  it 
a  peculiar  relation. 

But,  can  the  treaties  which  have  been  referred  to,  and  the  law 
of  1802,  be  considered  in  force  within  the  limits  of  the  State  of 
Greorgia? 

In  the  act  of  cession,  made  by  Georgia  to  the  United  States,  in 
1802,  of  all  lands  claimed  by  her  west  of  the  line  designated,  one  of 
the  conditions  was,  "  that  the  United  States  should,  at  their  own 
expense,  extinguish,  for  the  use  of  Georgia,  as  early  as  the  same  can 
be  peaceably  obtained,  on  reasonable  terms,  the  Indian  title  to  lands 
within  the  State  of  Georgia." 

One  of  the  counsel,  in  the  argument,  endeavored  to  show,  that  no 
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part  of  the  country  now  inhabited  by  the  Cherokee  Indians,  is  within 
what  is  called  the  chartered  limits  of  Greorgia* 

It  appears  that  the  charter  of  Georgia  was  surrendered 
•  by  the  trustees,  and  that,  like  the  State  of  South  Carolina,  [  *  584  ] 
she  became  a  regal  colony.  The  effect  of  this  change  was, 
to  authorize  the  crown  to  alter  the  boundaries,  in  the  exercise  of  its 
discretion.  Certain  alterations,  it  seems,  were  subsequently  made ; 
but  I  do  not  conceive  it  can  be  of  any  importance  to  enter  into  a 
minute  consideration  of  them.  Under  its  charter,  it  may  be  observed, 
that  Georgia  derived  a  right  to  the  soil,  subject  to  the  Indian  title, 
by  occupancy.  By  the  act  of  cession,  Georgia  designated  a  certain 
line  as  the  limit  of  that  cession,  and  this  line,  unless  subsequently 
altered,  with  the  assent  of  the  parties  interested,  must  be  considered 
as  the  boundary  of  the  State  of  Greorgia.  This  line  having  been 
thus  recognized,  cannot  be  contested  on  any  question  which  may 
incidentally  arise  for  judicial  decision. 

It  is  important,  on  this  part  of  the  case,  to  ascertain  in  what  light 
Georgia  has  considered  the  Indian  title  to  lands,  generally,  and  par- 
ticularly, within  her  own  boundaries;  and  also,  as  to  the  right  of  the 
Indians  to  self-government 

In  the  first  place,  she  was  a  party  to  all  the  treaties  entered  into 
between  the  United  States  and  the  Indians,  since  the  adoption  of  the 
constitution.  And  prior  to  that  period,  she  was  represented  in  mak- 
ing them,  and  was  bound  by  their  provisions,  although  it  is  alleged 
that  she  remonstrated  against  the  treaty  of  HopewelL  In  the  passage 
of  the  intercourse  law  of  1802,  as  one  of  the  constituent  parts  of  the 
Union,  she  was  also  a  party. 

The  stipulation  made  in  h^  act  of  cession,  that  the  United  States 
should  extinguish  the  Indian  title  to  lands  within  the  State,  was  a 
distinct  recognition  of  the  right  in  the  federal  government,  to  make 
the  extinguishment ;  and  also,  that,  until  it  should  be  made,  the 
right  of  occupancy  would  remain  in  the  Indians. 

In  a  law  of  the  State  of  Georgia,  "  for  opening  the  land-office  and 
for  other  purposes,"  passed  in  1783,  it  is  declared  that  surveys  made 
on  Indito  lands  were  nuU  and  void ;  a  fine  was  inflicted  on  the 
person  making  the  survey,  which,  if  not  paid  by  the  offender,  he  was 
punished  by  imprisonment  By  a  subsequent  act,  a  line  was  fixed 
for  the  Indians,  which  was  a  boundary  between  them  and  the  whites. 
A  similar  provision  is  found  in  other  laws  of  Georgia, 
passed  before  the  adoption  *  of  the  constitution.  By  an  act  [  *  585  ] 
of  1787,  severe  corporeal  punishment  was  inflicted  on  those 
who  made  or  attempted  to  make  surveys,  "  beyond  the  temporary 
line  designating  the  Indian  hunting-ground." 
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On  the  19th  of  November,  1814,  the  following  resolutions  were 
adopted  by  the  Greorgia  legislature :  — 

"  Whereas,  many  of  the  citizens  of  this  State,  without  regard  to 
existing  treaties  between  the  friendly  Indians  and  the  United  States, 
and  contrary  to  the  interest  and  good  policy  of  this  State,  have  gone, 
and  are  fi^uently  going  over,  and  settling  and  cultivating  the  lands 
allotted  to  the  friendly  Indians  for  their  hunting-ground,  by  which 
means  the  State  is  not  only  deprived  of  their  services  in  the  army, 
but  considerable  feuds  are  engendered  between  us  and  our  friendly 
neighboring  Indians :  — 

"  Resolved,  therefore,  by  the  senate  and  house  of  representatives  of 
the  State  of  Greorgia  in  general  assembly  met,  that  his  excellency 
the  governor  be  and  is  hereby  requested  to  take  the  necessary  means 
to  have  all  intruders  removed  off  the  Indian  lands,  and  that  proper 
steps  be  .taken  to  prevent  future  aggressions.*' 

In  1817,  the  legislature  refused  to  take  any  steps  to  dispose  of 
lands  acquired  by  treaty  with  the  Indians,  until  the  treaty  had  been 
ratified  by  the  senate,  and,  by  a  resolution,  the  governor  was  directed 
to  have  the  line  run  between  the  State  of  Georgia  and  the  Indians, 
according  to  the  late  treaty.  The  same  thing  was  again  done  in  the 
year  1819,  under  a  recent  treaty. 

In  a  memorial  to  the  President  of  the  United  States,  by  the  legis- 
lature of  Greorgia,  in  1819,  they  say,  "  it  has  long  been  the  desire  of 
Georgia,  that  her  settlements  should  be  extended  to  her  ultimate 
limits,"  "  That  the  soil  within  her  boundaries  should  be  subjected  to 
her  control,  and  that  her  police,  organization  and  government  should 
be  fixed  and  permanent."  "  That  the  State  of  Greorgia  claims  a  right 
to  the  jurisdiction  and  soil  of  the  territory  within  her  limits.*'  "  She 
admits,  however,  that  the  right  is  inchoate,  remaining  to  be  perfected 
by  the  United  States,  in  the  extinction  of  the  Indian  title;  the  United 
States  pro  hoc  vice  as  their  agents." 

The  Indian  title  was  also  distinctly  acknowledged  by  the 
[  *  586  J  act  •  of  1796,  repealing  the  Yazoo  act.  It  is  there  declared, 
in  reference  to  certain  lands,  that  "  they  are  the  sole  property 
of  the  State,  subject  only  to  the  right  of  the  treaty  of  the  United 
States,  to  enable  the  State  to  purchase  under  its  preemption  right, 
the  Indian  title  to  the  same ; "  and  also  that  the  land  is  vested  in  the 
"  State,  to  whom  the  right  of  preemption  to  the  same  belongs, 
subject  only  to  the  controlling  power  of  the  United  States,  to  author- 
ize any  treaties  for,  and  to  superintend  the  same."  This  language,  it 
will  be  observed,  was  used  long  before  the  act  of  cession. 

On  the  26th  of  March,  1825,  the  governor  of  Georgia  bsued  the 
iollowing  proclamation :  — 
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"  Whereas  it  is  provided  in  said  treaty  that  the  United  States  shall 
protect  the  Indians  against  the  incroachments,  hostilities,  and  impo- 
sitions of  the  whites,  so  that  they  suffer  no  imposition,  molestation, 
or  injury  in  their  persons,  goods,  effects,  their  dwellings,  or  the  lands 
they  occupy,  until  their  removal  shall  have  been  accomplished, 
according  to  the  terms  of  the  treaty  "  which  had  been  recently  made 
with  the  Indians ; 

"  I  have  therefore  thought  proper  to  issue  this  my  proclamation 
warning  all  persons,  citizens  of  Georgia  or  others,  against  trespassing 
or  intruding  upon  lands  occupied  by  the  Indians,  within  the  limits  of 
Georgia,  either  for  the  purpose  of  settlement  or  otherwise,  as  every 
such  act  will  be  in  direct  violation  of  the  provisions  of  the  fareaty 
aforesaid,  and  will  expose  the  aggressors  to  the  most  certain  and 
summary  punishment,  by  the  authorities  of  the  State  and  the  United 
States."  "  All  good  citizens,  therefore,  pursuing  the  dictates  of  good 
faith,  will  unite  in  enforcing  the  obligations  of  ihe  treaty,  as  the 
supreme  law,"  &c. 

Many  other  references  might  be  made  to  the  public  acts  of  the 
State  of  (Georgia,  to  show  that  she  admitted  the  obligation  of  Indian 
treaties,  but  the  above  are  believed  to  be  sufficient  These  acts  do 
honor  to  the  character  of  that  highly  respectable  State. 

Under  the  act  of  cession,  the  United  States  were  bound,  in  good 
faith,  to  extinguish  the  Indian  title  to  lands  within  the  limits  of 
Georgia,  so  soon  as  it  could  be  done  peaceably  and  on  reasonable 
terms. 

•  The  State  of  Greorgia  has  repeatedly  remonstrated  to  [  *  587  ] 
the  President  on  this  subject,  and  called  upon  the  govern- 
ment to  take  the  necessary  steps  to  fulfil  its  engagement  She  com- 
plained that  whilst  the  Indian  title  to  immense  tracts  of  country  had 
been  extinguished  elsewhere,  within  the  limits  of  GJeorgia,  but  little 
progress  had  been  made ;  and  this  was  attributed,  either  to  a  want  of 
effort  on  the  part  of  the  federal  government,  or  to  the  effect  of  its 
policy  towards  the  Indians.  In  one  or  more  of  the  treaties,  titles  in 
fee-simple  were  given  to  the  Indians,  to  certain  reservations  of  land; 
and  this  was  complained  of,  by  Greorgia,  as  a  direct  infraction  of  the 
condition  of  the  cession.  It  has  also  been  asserted  that  the  policy 
of  the  government,  in  advancing  the  cause  of  civilization  among  the 
Cherokees,  and  inducing  them  to  assume  the  forms  of  a  regular 
government  and  of  civilized  life,  was  calculated  to  increase  their 
attachment  to  the  soil  they  inhabit,  and  to  render  the  purchase  of 
their  title  more  difficult,  if  not  impracticable. 

A  full  investigation  of  this  subject  may  not  be  considered  as 
strictly  within  the  scope  of  the  judicial  inquiry  which  belongs  to  the 
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present  case.  But,  to  some  extent,  it  has  a  direct  bearing  on  the 
question  before  the  court,  as  it  tends  to  show  how  the  rights  and 
powers  of  Georgia  were  construed  by  her  public  functionaries. 

By  the  first  President  of  the  United  Staies,  and  by  every  succeed- 
ing one,  a  strong  solicitude  has  been  expressed  for  the  civilization  of 
the  Indians.  Through  the  agency  of  the  government,  they  have  been 
partially  induced,  in  some  parts  of  the  Union,  to  change  the  hunter 
state  for  that  of  the  agriculturist  and  herdsman. 

In  a  letter  addressed  by  Mr.  Jefferson  to  the  Cherokees,  dated  the 
9th  of  January,  1809,  he  recommends  them  to  adopt  a  regular  gov- 
ernment, that  crimes  might  be  punished  and  property  protected.  He 
points  out  the  mode  by  which  a  council  should  be  chosen,  who 
should  have  power  to  enact  laws;  and  he  also  reconmiended  the 
appointment  of  judicial  and  executive  agents,  through  whom  the  law 
might  be  enforced.  The  agent  of  the  government,  who  resided 
among  them,  was  recommended  to  be  associated  with  their  council, 
that  he  might  give  the  necessary  advice  on  all  subjects  relating  to 

their  government. 
[  •  588  ]       •  In  the  treaty  of  1817,  the  Cherokees  are  encouraged  to 
adopt  a  regular  form  of  government 

Since  that  time,  a  law  has  been  passed  making  an  annual  appro- 
priation of  the  sum  of  $10,000,  as  a  school  fund,  for  the  education 
of  Indian  youths,  which  has  been  distributed  among  the  different 
tribes  where  schools  had  been  established.  Missionary  labors  among 
the  Indians  have  also  been  sanctioned  by  the  government,  by  grant- 
ing permits  to  those  who  were  disposed  to  engage  in  such  a  work,  to 
reside  in  the  Indian  country. 

That  the  means  adopted  by  the  general  government  to  reclaim  the 
savage  from  his  erratic  life,  and  induce  him  to  assume  the  forms  of 
civilization,  have  had  a  tendency  to  increase  the  attachment  of  the 
Cherokees  to  the  country  they  now  inhabit,  is  extremely  probable ; 
and  that  it  increased  the  difficulty  of  purchasing  their  lands,  as  by 
act  of  cession  the  general  government  agreed  to  do,  is  equally 
probable. 

Neither  Gteorgia  nor  the  United  States,  when  the  cession  was 
made,  contemplated  that  force  should  be  used  in  the  extinguishment 
of  the  Indian  title ;  nor  that  it  should  be  procured  on  terms  that  are 
not  reasonable.  But,  may  it  not  be  said,  with  equal  truth,  that  it 
was  not  contemplated  by  either  party  that  any  obstructions  to  the 
fulfilment  of  the  compact  should  be  allowed,  much  less  sanctioned 
by  the  United  States  ? 

The  humane  policy  of  the  government  towards  these  children  of 
the  wilderness  must  afford  pleasure  to  every  benevolent  feeling ;  and 
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if  the  efforts  made  have  not  proved  as  successful  as  was  anticipated, 
still,  much  has  been  done.  Whether  the  advantages  of  this  policy 
should  not  have  been  held  out  by  the  government  to  the  Cherokees 
within  the  limits  of  Georgia,  as  an  inducement  for  them  to  change 
their  residence  and  fix  it  elsewhere,  rather  than  by  such  means  to  in- 
crease their  attachment  to  their  present  home,  as  has  been  insisted 
on,  is  a  question  which  may  be  considered  by  another  branch  of  the 
government  Such  a  course  might,  perhaps,  have  secured  to  the 
Cherokee  Indians  all  the  advantages  they  have  realized  from  the  pater- 
nal superintendence  of  the  government,  and  have  enabled  it,  on- 
peaceable  and  reasonable  terms,  to  comply  with  the  act  of  cession* 

Does  the  intercourse  law  of  1802  apply  to  the  Indians 
who  •  live  within  the  limits  of  Georgia  ?  The  19th  section  [  *  689  ] 
of  that  act  provides,  "  that  it  shall  not  be  construed  to  pre- 
vent any  trad^  or  intercourse  with  Indians  living  on  lands  surrounded 
by  settlements  of  the  citizens  of  the  United  States,  and  being  within 
the  ordinary  jurisdiction  of  any  of  the  individual  States  ?  This  pro- 
vision, it  has  been  supposed,  excepts  from  the  operation  of  the  law 
the  Indian  lands  which  lie  within  any  State.  A  moment's  reflection 
will  show  that  this  construction  is  most  clearly  erroneous. 

To  constitute  an  exception  to  the  provisions  of  this  act,  the  Indian 
settiement,  at  the  time  of  its  passage,  must  have  been  surrounded  by 
settiements  of  the  citizens  of  the  United  States,  and  within  the  ordi- 
nary jurisdiction  of  a  State ;  not  only  within  the  limits  of  a  State, 
but  within  the  common  exercise  of  its  jurisdiction. 

No  one  will  pretend  that  this  was  the  situation  of  the  Chero- 
kees, who  lived  within  the  State  of  Georgia,  in  1802;  or,  indeed, 
that  such  is  their  present  situation.  If,  then,  they  are  not  em- 
braced by  the  exception,  all  the  provisions  of  the  act  of  1802  apply 
to  them. 

In  the  very  section  which  contains  the  exception,  it  is  provided 
that  the  use  of  the  road  from  Washington  district  to  Mero  district 
should  be  enjoyed,  and  that  the  citizens  of  Tennessee,  under  the 
orders  of  the  governor,  might  keep  the  road, in  repair.  And,  in  the 
same  section,  the  navigation  of  the  Tennessee  River  is  reserved,  and 
a  right  to  travel  from  Knoxville  to  Price's  settiement,  provided  the 
Indians  should  not  object 

Now,  all  these  provisions  relate  to  the  Cherokee  country;  and,  can 
it  be  supposed,  by  any  one,  that  such  provisions  would  have  been 
made  in  the  act,  if  congress  had  not  considered  it  as  applying  to  the 
Cherokee  country,  whether  in  the  State  of  G^rgia,  or  in  the  State 
of  Tennessee  ? 

The  exception  applied  exclusively  to  those  fragments  of  tribes 
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which  are  found  in  several  of  the  States,  and  which  came  literally 
within  the  description  used. 

Much  has  been  said  against  the  existence  of  an  independent  power 
within  a  sovereign  State ;  and  the  conclusion  has  been  drawn  that 
the  Indians,  as  a  matter  of  right,  cannot  enforce  their  own  laws 
within  the  territorial  limits  of  a  State.  The  refutation  of  this  argu- 
ment is  found  in  our  past  history. 
[  •  590  ]  •  That  firagments  of  tribes,  having  lost  the  power  of  self- 
government,  and  who  lived  within  the  ordiilcuy  jurisdictioii 
of  a  State,  have  been  taken  under  the  protection  of  the  laws,  has  al- 
ready been  admitted.  But  there  has  beeip  no  instance  where  the 
state  laws  have  been  generally  extended  over  a  numerous  tribe  of 
Indians,  living  within  the  State,  and  exercising  the  right  of  self-gov- 
ernment, until  recently. 

Has  Georgia  ever,  before  her  late  laws,  attempted  to  regulate  the 
Indian  communities  within  her  limits  ?  It  is  larue.  New  York  ex- 
tended her  criminal  laws  over  the  remains  of  the  tribes  within  that 
State,  more  for  their  protection  than  for  any  other  purpose.  These 
tribes  were  few  in  number,  and  were  surrounded  by  a  white  popula- 
tion. But,  even  the  State  of  New  York  has  never  asserted  the  power, 
it  is  believed,  to  regulate  their  concerns  beyond  the  suppression  of 
crime. 

Might  not  the  same  objection  to  this  interior  independent  power, 
by  Georgia,  have  been  urged,  with  as  much  force  as  at  present,  ever 
since  the  adoption  of  the  constitution  ?  Her  chartered  limits,  to  the 
extent  claimed,  embraced  a  great  number  of  different  nations  of 
Indians,  all  of  whom  were  governed  by  their  own  laws,  and  were 
amenable  only  to  them.  Has  not  this  been  the  condition  of  the 
Indians  within  Tennessee,  Ohio,  and  other  States  ? 

The  exercise  of  this  independent  power  surely  does  not  become 
mate  objectionable,  as  it  assumes  the  basis  of  justice  and  the  forms 
of  civilization.  Woold  it  not  be  a  singular  ailment  to  admit  that, 
so  long  as  the  Indians  govern  by  the  rifle  and  the  tomahawk,  their 
government  may  be  tolerated;  but  that  it  mu^t  be  suppressed  as 
soon  as  it  shall  be  administered  upon  the  enlightened  principles  of 
reason  and  justice  ? 

Are  not  those  nations  of  Indians  who  have  made  some  advances 
in  civilization,  better  neighbors  than  those  who  are  still  in  a  savage 
state  ?  And  is  not  the  principle  as  to  their  sdf-govemment,  within 
the  jurisdiction  of  a  State,  the  same  ? 

When  Geoi^a  sanctioned  the  constitution,  and  conferred  on  tiid 
national  legislature  the  exclusive  right  to  regulate  commerce,  o;r  inter- 
course  with  the  Indians,  did  she  reserve  the  right  to  regulate  inter- 
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course  with  the  Indians  within  her  limits  ?  This  will  not  be  pre* 
tended.  If  such  had  been  the  construction  of  her  own 
powers,  would  they  not  have  been  exercised  ?  *  Did  her  [  *  591  ] 
senators  object  to  the  numerous  treaties  which  have  been 
formed  with  the  different  tribes,  who  lived  within  her  acknowledged 
boundaries  ?  Why  did  she  apply  to  the  executive  of  the  Union  re- 
peatedly, to  have  the  Indian  title  extinguished ;  to  establish  a  line 
between  the  Indians  and  the  State ;  and  to  procure  a  right  of  way 
through  the  Indian  lands  ? 

The  residence  of  Indians,  governed  by  their  own  laws,  within  the 
limits  of  a  State,  has  never  been  deemed  incompatible  with  state 
sovereignty,  until  recently.  And  yet,  this  has  been  the  condition  of 
many  distinct  tribes  of  Indians,  since  the  foundation  of  the  federal 
government 

How  is  the  question  varied  by  the  residence  of  the  Indians  in  a 
territory  of  the  United  States  ?  Are  not  the  United  States  sovereign 
within  their  territories  ?  And  has  it  ever  been  conceived  by  any  one 
that  the  Indian  governments,  which  exist  in  the  territories,  are  incom- 
patible with  the  sovereignty  of  the  Union  ? 

A  StaLte  claims  the  right  of  sovereignty,  commensurate  with  her 
territory ;  as  the  United  States  claim  it,  in  their  proper  sphere,  to  the 
extent  of  the  federal  limits.  This  right  or  power,  in  some  cases,  may 
be  exercised,  but  not  in  others.  Should  a  hostile  force  invade  the 
country,  at  its  most  remote  boundary,  it  would  become  the  duty  of 
the  general  government  to  expel  the  invaders.  But  it  would  violate 
the  solemn  compacts  with  the  Indians,  without  cause,  to  dispossess 
them  of  rights  which  they  possess  by  nature,  and  have  been  uni- 
formly acknowledged  by  the  federal  government. 

Is  it  incompatible  with  state  sovereignty  to  grant  ^elusive  juris- 
diction to  the  federal  government  over  a  number  of  acres  of  land,  for 
military  purposes  ?  Our  forts  and  arsenals,  though  situated  in  the 
different  States,  are  not  within  .their  jurisdiction. 

Does  not  the  constitution  give  to  the  United  States  as  exclusive 
jurisdiction  in  regulating  intercourse  with  the  Indians,  as  has  been 
given  to  them  over  any  other  subjects  ?  Is  there  any  doubt  as  to 
this  investiture  of  power  ?  Has  it  not  been  exercised  by  the  federal 
government,  ever  since  its  formation,  not  only  without  objection,  but 
under  the  express  sanction  of  all  the  States  ? 

The  power  to  dispose  of  the  public  domain  is  an  attribute 
•  of  sovereignty.     Can  the  new  States  dispose  of  the  lands  [  *  692  ] 
within  their  limits,  which  are  owned  by  the  federal  govern- 
ment?    The  power  to  tax  is  also  an  attribute  of  sovereignty;  but, 
can  the  new  States  tax  the  lands  of  tiie  United  States  ?     Have  they 

23* 
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not  bound  themselves,  by  compact,  not  to  tax  the  public  lands,  not 
until  five  years  after  they  shall  have  been  sold?  May  they  violate 
this  compact,  at  discretion  ? 

Why  may  not  these  powers  be  exercised  by  the  respective  States  ? 
The  answer  is,  because  they  have  parted  with  them  expressly  for  the 
general  good.  Why  may  not  a  State  coin  money,  issue  bills  of 
credit,  enter  into  a  trealy  of  alliance  or  confederation,  or  regulate 
commerce  with  foreign  nations  ?  Because  these  powers  have  been 
expressly  and  exclusively  given  to  the  federal  government 

Has  not  the  power  been  as  expressly  conferred  on  the  federal  gov- 
ernment, to  regulate  intercourse  with  the  Indians ;  and  is  it  not  as 
exclusively  given  as  any  of  the  powers  above  enumerated  ?  There 
being  no  exception  to  the  exercise  of  this  power,  it  must  operate  on 
all  communities  of  Indians  exercising  the  right  of  self  government; 
and,  consequently,  include  those  who  reside  within- the  limita  of  a 
State,  a^  well  as  others.  Such  has  been  the  uniform  construction 
of  this  power  by  the  federal  government,  and  of  every  state  govern- 
ment, until  the  question  was  raised  by  the  State  of  Georgia- 

Under  this  clause  of  the  constitution,  no  political  jurisdiction  over 
the  Indians  has  been  claimed  or  exercised.  The  restrictions  imposed 
by  the  law  of  1802,  come  strictly  within  the  power  to  regulate  trade; 
not  as  an  incident,  but  as  a  part  of  the  principal  power.  It  is  the 
same  power,  and  is  conferred  in  the  same  words,  that  has  often  been 
exercised  in  regulating  trade  with  foreign  countries.  Embargoes 
have  been  imposed,  laws  of  non-intercourse  have  been  passed,  and 
numerous  acts,  restrictive  of  trade,  under  the  power  to  regulate  com- 
merce with  foreign  nations. 

In  the  regulation  of  commerce  with  the  Indians,  congress  have 
exercised  a  more  limited  power  than  has  been  exercised  in  reference 
to  foreign  countries.  The  law  acts  upon  our  own  citizens,  and  not 
upon  the  Indians,  the  same  as  the  laws  referred  to  act  upon  our  own 

citizens  in  their  foreign  commercial  intercourse. 
[  *  593  ]  •  It  will  scarcely  be  doubted  by  any  one,  that,  so  far  as  the 
Indians,  as  distinct  <^ommunities,  have  formed  a  connection 
with  the  federcd  government,  by  treaties;  that  such  connection  is 
political,  and  is  equally  binding  on  both  parties.  This  cannot  be 
questioned,  except  upon  the  ground  that,  in  making  these  treaties, 
the  federal  government  has  transcended  the  treaty-making  power. 
Such  an  objection,  it  is  true,  has  been  stated ;  but  it  is  one  of  modern 
invention,  which  arises  out  of  local  circumstances  ;  and  is  not  only 
opposed  to  the  uniform  practice  of  the  government,  but  also  to  the 
letter  and  spirit  of  the  constitution. 

But  the  inquiry  may  be  made,  is  there  no  end  to  the  exercise  of 
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this  power  over  Indians  within  the  limits  of  a  State,  by  the  general 
government  ?  The  answer  is,  that,  in  its  natm'e,  it  must  be  limited 
by  circumstances. 

K  a  tribe  of  Indians  shall  become  so  degraded  or  reduced  in  num- 
bers, as  to  lose  the  power  of  self-government,  the  protection  of  the 
local  law,  of  necessity,  must  be  extended  over  them.  The  point  at 
which  this  exercise  of  power  by  a  State  would  be  proper,  need  not 
now  be  considered;  if  indeed  it  be  a  judicial  question.  Such  a 
question  does  not  seem  to  arise  in  this  c€ise.  So  long  as  treaties  and 
laws  remain  in  full  force,  and  apply  to  Indian  nations  exercising  the 
right  of  self-government,  within  the  limits  of  a  State,  the  judicial 
power  can  exercise  no  discretion  in  refusing  to  give  effect  to  those 
laws,  when  questions  arise  under  them,  unless  they  shall  be  deemed 
unconstitutional 

The  exercise  of  the  power  of  self-government  by  the  Indians, 
within  a  State,  is  undoubtedly  contemplated  to  be  temporary.  This 
is  showil  by  the  settled  policy  of  the  government  in  the  extinguish- 
ment of  their  title,  and  especially  by  the  compact  with  the  State  of 
Georgia.  It  is  a  question,  not  of  abstract  right,  but  of  public  policy. 
I  do  not  mean  to  say  that  the  same  moral  rule  which  should  regu- 
late the  affairs  of  private  life,  should  not  be  regarded  by  communities 
or  nations.  But  a  sound  national  policy  does  require  that  the  Indian 
tribes  within  our  States  should  exchange  their  territories,  upon  equi- 
table principles,  or  eventually  consent  to  become  amalgamated  in 
our  political  communities. 

At  best,  they  can  enjoy  a  very  limited  independence 
within  •  the  boundaries  of  a  State,  and  such  a  residence  [  *  594  ] 
must  always  subject  them  to  encroachments  from  the  settle- 
ments around  them ;  and  their  existence  within  a  State,  as  a  separate 
and  independent  community,  may  seriously  embarrass  or  obstruct  the 
operation  of  the  State  laws.  If,  therefore,  it  would  be  inconsistent 
with  the  political  welfare  of  the  States,  and  the  social  advance  of 
their  citizens,  that  an  independent  and  permanent  power  should 
exist  within  their  limits,  this  power  must  give  way  to  the  greater 
power  which  surrounds  it,  or  seek  its  exercise  beyond  the  sphere  of 
State  authority. 

This  state  of  things  can  only  be  produced  by  a  cooperation  of  the 
State  and  federal  governments.  The  latter  has  the  exclusive  regula- 
tion of  intercourse  with  the  Indians ;  and  so  long  as  this  power  shall 
be  exercised,  it  cannot  be  obstructed  by  the  State.  It  is  a  power 
given  by  the  constitution,  and  sanctioned  by  the  most  solemn  acts 
of  both  the  federal  and  state  governments ;  consequenfly,  it  cannot 
be  abrogated  at  the  will  of  a  State.     It  is. one  of  the  powers  partecl 
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with  by  the  States,  and  vested  in  the  federal  government  But  if  a 
contingency  shall  occur,  which  shall  render  the  Indians  who  reside 
in  a  State  incapable  of  self-government,  either  by  moral  degradation 
or  a  reduction  of  their  numbers,  it  would  undoubtedly  be  in  the 
power  of  a  state  government  to  extend  to  them  the  SBgis  of  its  laws. 
Under  such  circumstances,  the  agency  of  the  general  government,  of 
necessity,  must  cease. 

But  if  it  shall  be  the  policy  of  the  government  to  withdraw  its 
protection  from  the  Indians  who  reside  within  the  limits  of  the 
respective  States,  and  who  not  only  claim  the  right  of  self-govern- 
ment, but  have  uniformly  exercised  it,  the  laws  and  treaties  which 
impose  duties  and  obligations  on  the  general  government  should  be 
abrogated  by  the  powers  competent  to  do  so.  So  long  as  those 
laws  and  treaties  exist,  having  been  formed  within  the  sphere  of 
the  federsd  powers,  they  must  be  respected  and  enforced  by  the 
appropriate  organs  of  the  federal  government. 

The  plaintiff  who  prosecutes  this  writ  of  error,  entered  the  Chero- 
kee country,  as  it  appears,  with  the  express  permission  of  the  Presi- 
dent, and  under  the  protection  of  the  treaties  of  the  United  States, 
and  the  law  of  1802.  He  entered,  not  to  corrupt  the  morals 
[  *  595  ]  of  this  people,  nor  to  profit  by  their  substance,  but  to  •teach 
them,  by  precept  and  example,  the  Christian  religion.  If 
he  be  unworthy  of  this  sacred  office  ;  if  he  had  any  other  object  than 
the  one  professed ;  if  he  sought,  by  his  influence,  to  counteract  the 
humane  policy  of  the  federal  government  towards  the  Indians,  and 
to  embarrass  its  efforts  to  comply  with  its  solemn  engagement  with 
Georgia ;  though  his  sufferings  be  illegal,  he  is  not  a  proper  object 
of  public  sympathy. 

It  has  been  shown,  that  the  treaties  and  laws  referred  to  come 
within  the  due  exercise  of  the  constitutional  powers  of  the  federal 
government ;  that  they  remain  in  full  force,  and  consequently  must 
be  considered  as  the  supreme  laws  of  the  land.  These  laws  throw 
a  shield  over  the  Cherokee  Indians.  They  guaranteed  to  them  their 
ights  of  occupancy,  of  self-government,  and  the  full  enjoyment  of 
those  blessings  which  might  be  attained  in  their  humble  condition. 
But  by  the  enactments  of  the  State  of  Georgia,  this  shield  is  broken 
in  pieces  —  the  infant  institutions  of  the  Cherokees  are  abolished, 
and  their  laws  annulled.  Infamous  punishment  is  denounced  against 
them  for  the  exercise  of  those  rights  which  have  been  most  solemnly 
guaranteed  to  them  by  the  national  faith. 

Of  these  enactments,  however,  the  plaintiff  in  error  has  no  right 
to  complain,  nor  can  he  question  their  validity,  except  in  so  far  as 
they  affect  his  interests.     In  this  view,  and  in  this  view  only,  has  it 


^ANUAlkT  TERM,   1882.  278 

WoKettN*  t^  TbB  Stiite  of  Osorghi.    «  P. 

become  neeesBaiy,  in  the  present  case,  to  consider  the  repugnancy 
of  the  laws  of  Gheorgia  to  those  of  the  Union. 

Of  the  justice  or  policy  of  these  laws,  it  is  not  my  province  to 
speak ;  such  considerations  belonging  to  the  legislature  by  whom 
they  were  passed.  They  have,  no  doubt,  been  enacted  under  a  con- 
Tiction  of  right,  by  a  sovereign  and  independent  State,  and  their 
policy  may  have  been  recommended  by  a  sense  of  wrong  under  the 
compact.  Thirty  years  have  elapsed  since  the  federal  government 
engaged  to  extinguish  the  Indian  title  within  the  limits  'of  Georgia. 
That  she  has  stsrong  ground  of  complaint  arising  from  this  delay, 
must  be  admitted ;  but  such  considerations  are  not  involved  in  the 
present  case ;  they  belong  to  another  branch  of  the  government 
We  can  look  only  to  the  law  which  defines  our  power,  and  maito 
out  the  path  of  our  duty. 

Under  the  administration  of  the  laws  of  Gteorgia,  a  citi- 
zen of  "the  United  States  has  been  deprived  of  his  liberty;  [  *  596  J 
and,  claiiping  protection  under  the  treaties  and  laws  of  the 
United  States,  he  makes  the  question,  as  he  has  a  right  to  make  it, 
whether  the  laws  of  Georgia,  under  which  he  is  now  suffering  an 
ignominious  punishment,  are  not  repugnant  to  the  constitution  of  the 
United  States,  and  the  treaties  and  laws  made  under  it  This  repug^^ 
nancy  has  been  shown  ;  and  it  remains  only  to  say,  what  has  before 
been  often  said  by  this  tribunal,  of  the  local  laws  of  many  of  the 
States  in  this  Union,  that,  being  repugnant  to  the  constitution  of  the 
United  States,  and  to  the  laws  made  under  it,  they  can  have  no 
force  to  divest  the  plaintiff  in  error  of  his  property  or  liberty. 

Baldwin,  J.,  dissented;  stating  that,  in  his  opinion,  the  record 
was  not  properly  returned  upon  the  writ  of  error,  and  ought  to  have 
been  returned  by  the  state  court,  and  not  by  the  clerk  of  that  court 
As  to  the  merits,  he  said  his  opinion  remained  the  same  as  was 
expressed  by  him  in  the  case  of  the  Cherokee  Nation  v.  The  State 
of  Georgia,  (5  Pet  1,)  at  the  last  term. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  for  the  county  of  Gwinnett,  in  the  State  of 
Greorgia,  and  was  argued  by  counsel ;  on  consideration  whereof,  it 
is  the  opinion  of  this  court  that  the  act  of  the  legislature  of  the 
State  of  Greorgia,  upon  which  the  indictment  in  this  case  is  founded, 
is  contrary  to  the  constitution,  treaties,  and  laws  of  the.  United 
States ;  and  that  the  special  plea  in  bar  pleaded  by  the  said  Samuel 
A.  Worcester,  in  manner  aforesaid,  and  relying  upon  the  constitu- 
tion, treaties,  and  laws  of  the  United  States  aforesaid,  is  a  good  bar 
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and  defence  to  the  said  indictment,  by  the  said  Samuel  A.  Wor* 
oester;  and  as  snch  ought  to  have  been  allowed  and  admitted  by 
the  said  superior  court  for  the  county  of  Gwinnett,  in  the  State  of 
Georgia,  before  which  the  said  indictment  was  pending  and  tried ; 
and  that  (here  was  error  in  the  said  superior  court  of  the  State  of 
Georgia^  in  overruling  the  plea  so  pleaded  as  aforesaid.  It  is  there- 
fore ordered  and  adjudged,  that  the  judgment  rendered  in 
[  *  597  ]  *  the  premises,  by  the  said  superior  court  of  Georgia,  u|K)n 
the  verdict  upon  the  plea  of  not  guilty  afterwards  pleaded 
by  the  said  Samuel  A.  Worcester,  whereby  the  said  Samuel  A. 
Worcester  is  sentenced  to  hard  labor  in  the  penitentiary  of  the  State 
of  Georgiaj  ought  to  be  reversed  and  annulled./  And  this  court  pro- 
ceeding to  render  such  Judgment  as  the  said  superior  court  of  the 
Stiife  of  Georgia  sh^tild  have  rendered,  it  is  farther  ordered  and 
afijudged,  that  the  said  judgment  of  the  said  superior  court  be  and 
hcrt^by  is  rt?vnraed  and  annulled ;  and  that  judgment  be  and  hereby 
IS  awarded,  that  the  special  plea  in  bar,  so  as  aforesaid  pleaded,  is  a 
good  and  suiEicient  plea  in  bar  in  law  to  the  indictment  aforesaid; 
and  that  all  proceedings  on  the  said  indictment  do  for  ever  surcease; 
and  that  the  said  Samuel  A.  Worcester  be,  and  hereby  is  henceforth 
dismissed  therefrom,  and  that  he  go  thereof  quit  without  day.  And 
that  a  special  mandate  do  go  from  this  court,  to  the  said  superior 
court,  to  carry  this  judgment  into  execution. 

In  the  case  of  Butler,  Plaintiff  in  Error,  v.  The  State  of  Georgia, 
the  same  judgment  was  given  by  the  court,  and  a  special  mandate 
was  ordered  from  the  court  to  the  superior  court  of  Gwinnett  county, 
to  carrv  the  judgment  into  execution. 

inM02  i  3  Wal.  407  ;  6  Wal.  787  ;  17  W.  242,  247;  19  W.  698;  8  O.  193-196. 


Nathaniel  Crane,  Plaintiff  in  Error,  v.  The  Lessee  of  Henk^ 
Gage  Moams  et  aLj  and  of  John  Jacob  Astor  et  aly  Defendant 
in  Error. 

6  P.  598. 
A  Hrruit  ronrt  lia*  no  authority  to  prder  a  peremptory  nonsuit  against  the  will  of  the 

A  rcrit^l  of  a  least)  in  a  deed  of  release  operates  as  an  estoppel,  which  works  on  the  interest 

111  the  Innd,  and  hinds  not  only  the  parties,  hut  privies  in  blood,  in  estate  and  in  law. 
The  probiUe  of  ft  dted  by  a  witness  before  a  magistrate,  is  entitled  to  more  weight  than 

nic™  t:\iilcnto  of  the  handwriting  of  a  subscribing  witness. 
II  U  not  ciTor  for  a  judge  to  decline  to  advise  a  jury  concerning  the  relative  weight  of  dif- 

fLTcnt  parta  of  this  evidence. 
To  the  dQo  execution  of  a  power,  a  recital  of  or  even  an  express  reference  to  it,  is  nol 

iie€*^5iii-y  ^  the  intent  to  execute  it  U  matter  in  paity  to  be  collected  from  all  the  drcuni. 

it»Uf:ei« 
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When  ftrimd  facie  or  presumptive  proof  has  been  made,  its  character,  as  such,  ought  not  to 
be  disregarded,  and  the  court  has  not  a  right  to  direct  the  jury  to  view  it  otherwise  than 
in  the  aspect  in  which  it  is  presented. 

•  Error  to  the  circuit  court  of  the  United  States  for  the  [  *  699  ] 
southern  district  of  New  York,  in  an  action  of  ejectment. 

The  title  exhibited  by  the  plaintiff  on  the  trial,  in  the  circuit  court, 
was  the  same  with  that  in  the  case  of  Carver  v,  Jackson,  ex  dem,  of 
Astor  et  aL<,  4  P.  1.  • 

The  material  facts  appear  in  the  former  report,  (4  P.  1,)  and  are 
stated  in  the  opinion  of  the  court  in  this  case. 

Beardsley  and  Hoffma/n^  for  the  plaintiff  in  error. 

Og-den  and  Wirt,  for  the  defendant. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  608  ] 
Many  of  the  questions  which  have  been  discussed  in 

this  •  case  arose  in  the  suit  of  Carver  v.  Jackson,  ez  dem.  [  *  609  J 
of  Astor,  et  aL,  4  Pet.  1 ;  which  was  founded  upon  the 
same  title,  and  substantially  upon  the  same  evidence  as  is  pre- 
sented in  the  present  record.  As  upon  a  deliberate  review  we  are 
entirely  satisfied  with  the  opinion  and  judgment  pronounced  on  that 
occasion,  (which  was,  indeed,  most  thoroughly  and  anxiously  con- 
sidered,) we  do  not  propose  to  go  at  large  into  the  reasoning  now ; 
but  to  confine  ourselves  to  the  new  grounds  of  argument,  which 
have  been  so  earnestly  pressed  upon  the  court,  and  to  the  instructions 
prayed  and  refused,  or  given  by  the  circuit  court  to  the  prejudice  of 
the  plaintiff  in  error. 

In  the  progress  of  the  cause,  after  the  plaintiff  had  given  the 
evidence  in  support  of  his  cause,  the  counsel  for  the  defendant  in- 
sisted, *^  that  unless  the  deed,  called  the  marriage  settlement  deed, 
which  was  given  in  evidence,  was  accompanied  or  preceded  by  a 
lease,  the  plaintiff  could  not  recover  in  this  action ;  that  without  a 
lease,  the  said  deed  could  only  operate  as  a  bargain  and  sale,  and 
the  statute  of  uses  could  only  execute  the  first  use  to  the  bar- 
gainees, Johanna  Philipse  and  Beverley  Robinson,  who  took  the 
legal  estate  in  the  land,  and  that  the  plaintiff  could  not  recover 
without  producing  the  lease,  or  accounting  for  its  non-production. 
And  because  no  lease  had  been  produced,  and  no  evidence  given  to 
account  for  its  non-production,  the  counsel  for  the  defendant  moved 
the  circuit  court  to  nonsuit  the  plaintiff;  but  the  circuit  court  over- 
ruled the  objection,  and  refused  to  grant  the  motion  for  a  nonsuit ; 
and  decided  that  the  plaintiff  was  entitled  to  recover  without  pro- 
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duciiig  any  lease,  or  accounting  for  its  non-production,  inasmuch  a» 
the  recital  in  the  release  was  evidence  of  such  a  lease  having  been 
executed  ; "  to  which  opinion  and  decision  the  defendant  excepted. 
This  constitutes  the  subject-matter  of  the  first  ground,  now  assigned 
for  error  on  behalf  of  the  defendant  before  this  court. 

It  might  be  a  sufBcient  answer  to  the  motion  for  a  nonsuit,  to 
declare  that  the  circuit  court  had  no  authority  whatsoever  to  order  a 
peremptory  nonsuit  against  the  will  of  the  plaintiff.  This  point  has 
been  repeatedly  settled  by  this  court,  and  is  not  now  open  for  con- 
troversy;  Doe  cL  Elmore  v.  Grymes,  1  Pet  469  ;  D'Wolf  v.  Babaud, 

1  Pet.  476.  But  independent  of  this  ground,  which  would 
[  •  610  ]  be  conclusive,  there  *  is  another  which  seems   equally  so ; 

and  that  is,  that  it  called  upon  the  court  to  decide  upon  the 
nature  and  effect  of  the  whole  evidence  introduced  in  support  of  the 
plaintiff's  case,  part  of  which  was  necessarily  of  a  presumptive 
nature,  and  capable  of  being  urged  with  more  or  less  effect  to  the 
jury.  It  is  to  be  recollected  that  the  marriage  settlement  deed  was 
dated  and  purported  to  be  executed  in  January,  1758,  and  was  de- 
signed to  operate  as  a  conveyance  by  way  of  lease  and  release,  and 
the  sole  object  of  the  lease  was  to  give  effect  to  the  release,  as  a 
common  law  conveyance,  and  not  as  a  mere  bargain  and  sale.  It 
stated :  "  That  in  consideration  of  a  marriage  intended  to  be  had 
and  solemnized  between  the  said  Roger  Morris  and  Mary  Philipse, 
(two  of  the  parties  to  the  indenture,)  and  the  settlement  hereafter 
made  by  the  said  Roger  Morris  on  the  said  Mary  Philipse,  and  for 
and  in  consideration  of  the  sum  of  five  shillings,  &c.,  &c.,  the  said 
Mary  Philipse  hath  granted,  &c.,  and  by  these  presents  doth  grant, 
&c.,  unto  the  said  Johanna  Philipse  and  Beverley  Robinson,  (the 
trustees  under  the  settlement,)  in  their  actual  possession,  now  being 
by  virtue  of  a  bargain  and  sale  to  them  thereof,  niade  for  one  whole 
year,  by  indenture  bearing  date  the  day  next  before  the  day  of  th:3 
date  of  these  presents,  and  by  force  of  the  statute  for  transferring  of 
uses  into  possession,  and  to  their  heirs,  all  those  several  lots,  &c., 
&c."  The  recital,  therefore,  explicitly  admits  the  existence  of  the  leas© 
and  the  possession  under  it,  and  bound  the  parties^  as  well  as  those 
who  as  privies  claim  under  them.  It  will  be  recollected  also,  that 
the  trial  of  the  present  case  was  in  June,  1830,  upwards  of  seventy 
years  after  the  date  of  the  lease,  which  was  confessedly  an  instrument 
of  a  fugitive  and  temporary  nature,  and  intended  to  serve  merely  as 
a  means  of  giving  full  operation  to  the  release.  Under  such  circum- 
stances, if  no  other  objection  existed  to  the  title^  the  lapse  of  time 
would  alone  be  sufBcient  to  justify  a  presumption  of  its  due  execu- 
tion and  loss,  and  non-production  by  the  plaintiff^  proper  to  be  left 
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to  the  jury ;  and  thus  justify  the  court  in  refusing  a  nonsuit  In  the 
case  of  Carver  v.  Jackson,  this  court  observed  that  such  a  recital  of 
a  lease  in  a  release,  may,  under  oircu  instances,  be  used  as  evidence 
even  against  strangers.  Thus  :  "  If  the  existence  and  loss 
of  the  lease  be  established  by  other  evidence,  then  the  *  re-  £  *  611  ] 
cital  is  admissible  as  secondary  proof  in  the  absence  of 
more  perfect  evidence,  to  establish  the  contents  of  the  lease.  And 
if  the  transaction  be  an  ancient  one,  and  the  possession  has  been 
long  held  under  such  release,  and  is  not  otherwise  to  be  accounted 
for,  then  the  recital  will,  of  itself,  under  such  circumstances,  mate- 
rially fortify  the  presumption,  from  lapse  of  time  and  length  of  pos- 
f^ession,  of  the  original  existence  of  the  lease."  In  the  present  case, 
there  was  primd  facte  evidence  of  the  due  execution  of  the  release, 
and  evidence  also  of  a  possession,  by  Morris  and  his  wife,  of  the 
premises  in  controversy,  for  many  years  afterwards,  consistent  with 
if  not  necessarily  flowing  from  that  instrument.  Under  such  cir- 
cumstances it  would  have  been  unjustifiable  on  the  part  of  the 
circuit  court  to  have  directed  a  nonsuit^  the  effect  of  which  would 
have  been  to  have  excluded  the  jury  from  weighing  the  whole  evi- 
dence, even  if  the  case  had  been  against  a  party  who  was  a  stranger 
to  the  title. 

But  the  defendant  is  in  no  just  sense  a  stranger  to  the  title.  He 
claims  in  privity  of  estate  by  a  title  derived  from  the  State  of  New 
York,  whose  sole  title  is  founded  upon  that  of  Morris  and  his  wife, 
and  is  subsequent  to  the  release.  The  general  rule  of  law  is,  that  a 
recital  of  one  deed  in  another  binds  the  parties,  and  those  who  claim 
under  them  by  matters  subsequent.  Technically  speaking,  such  a 
recital  operates  as  an  estoppel,  which  works  on  the  interest  of  the 
land,  and  binds  parties  and  privies ;  privies  in  blood,  privies  in  estate, 
and  privies  in  law.  Between  such  parties  the  original  lease  need  not 
at  any  time  be  produced.  The  recital  of  it  in  the  release  is  conclu- 
sive. It  is  not  offered  as  secondary,  but  as  primary  proof;  not  as 
presumptive  evidence,  but  as  evidence  operating  by  way  of  estoppel, 
which  cannot  be  averred  against,  and  forms  a  muniment  of  the  title. 
It  is  otherwise  where  the  recital  is  offered  against  strangers  claiming 
by  an  adverse  title,  or  by  persons  claiming  from  the  same  parties  by 
a  title  anterior  and  paramount  In  such  cases  the  lease  itself  is  the 
primary  evidence ;  and  its  loss  or  non-production  must  be  accounted 
for  before  the  recital-can  be  let  in  as  secondary  evidence  of  its  exe- 
cution or  contents.  But  even  here,  (as  has  been  already  intimated.) 
a  long  lapse  of  time  furnishes  a  reasonable  presumption  of 
the  loss.  The  argument  of  the  bar  is,  that  the  recital  *  may  [  *  612  J 
he  conclusive  of  the  existence  of  the  lease  in  favor  of  the 
VOL.  X.  24 
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lessees,  but  not  for  or  against  any  other  persons  claiming  under  them 
by  distinct  conveyances.  If  the  recital  be  conclusive  in  favor  of  the 
lessees,  it  must  be  equally  conclusive  in  their  favor  as  releasees,  since 
the  latter  works  upon  the  possession  acquired  under  the  lease.  But 
in  truth,  the  recital  as  an  estoppel  binds  all  privies,  where  claiming 
by  the  same  or  by  a  distinct  instrument  It  is  the  privity  which  con- 
stitutes the  bar,  and  not  the  fact  of  taking  by  the  very  deed  which 
contains  the  recital  It  is  also  said  that  the  recital  of  a  lease  in  a 
release  is  competent  evidence  to  prove  that  the  lease  was  originally 
executed  ;  but  not  until  its  non-production  is  accounted  for  compe- 
tent evidence  of  the  contents  of  the  lease.  K  the  recital  of  a  lease 
be  admitted  to  be  good  evidence  of  the  execution,  it  must  be  good 
evidence  of  the  execution  of  the  very  lease  stated  in  the  recital,  and 
of  the  contents,  so  far  as  they  are  stated  therein,  for  they  constitute 
its  identity.  But  the  argument  itself  can  apply  only  where  the 
recital  is  offered  as  secondary  evidence.  In  the  present  case  it  is 
offered,  not  as  secondary,  but  as  primary  and  conclusive. 

This  whole  subject  underwent  a  more  elaborate  consideration  of 
this  court  in  the  case  of  Carver  v,  Jackson,  and  the  doctrine  now 
asserted  was  reasoned  out,  both  upon  principle  and  authority.  The 
language  of  the  court  upon  that  occasion  was :  "  We  are  of 
opinion  not  only  that  the  recital  of  the  lease  in  the  deed  of  marriage 
settlement  was  evidence  between  these  parties,  (and  the  present 
defendant  is  in  a  similar  predicament,)  of  the  original  existence  of 
the  lease,  but  that  it  was  conclusive  evidence  between  these  parties 
of  that  orignal  existence ;  and  superseded  the  necessity  of  introducing 
any  other  evidence  to  establish  it."  And  after  a  review  of  the  au- 
thorities, it  was  added :  "  We  think,  then,  that,  upon  authority,  the 
recital  of  the  lease  in  the  deed  of  release,  in  the  present  case,  was 
conclusive  evidence  upon  all  persons  claiming  under  the  parties  in 
privity  of  estate  as  the  present  defendant  in  ejectment  does  claim. 
And  independently  of  authority  we  should  have  arrived  at  the  same 
result  upon  principle  ;  for  the  recital  constitutes  a  part  of  the  title, 
and  establishes  a  possession  under  the  lease  necessary  to  give  the 

release  its  intended  operation.  It  works  upon  the  interest  in 
[  •  613  ]  the  land,  and  creates  an  *  estoppel,  which  runs  with  the  land 

against  all  persons  in  privity  under  the  releasees.  It  was  as 
much  a  muniment  of  the  title  as  any  covenant  therein  running  with 
the  land."  And  it  was  then  added :  "  This  view  of  the  matter  dis- 
penses with  the  necessity  of  examining  all  the  other  exceptions  as 
to  the  nature  and  sufficiency  of  the  proof  of  the  original  existence 
and  loss  of  the  'ease,  and  of  the  secondary  evidence  to  supply  its 
place." 
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In  every  view  of  the  matter,  then,  the   nonsuit  was  properly 
denied. 

The  next  error  assigned  grows  out  of  an  instruction  to  the  jury, 
asked  of  the  courts  by  the  counsel  for  the  plaintiff.  The  prayer  was, 
"  that  Roger  Morris  stood  in  the  character  of  a  grantee  in  the  deed, 
(the  settlement,)  and  that  a  possession  of  the  deed  by  him  is  evidence 
of  its  delivery,  because  the  settlement  gave  him  a  larger  interest  in 
the  lands,  than  his  mere  marital  rights."  The  court  refused  to  give 
this  instruction,  and  declared  that,  "  strictly  speaking,  Morris  could 
neither  be  considered  as  grantor  or  grantee  in  the  settlement  deed, 
and  therefore  the  mere  possession  of  the  deed  by  him  was  no  aflSr- 
mative  proof  on  either  side,  as  to  the  fact  of  delivery;"  to  which 
opinion  and  decision  the  counsel  for  the  defendant  excepted.  It  is 
somewhat  singular  that  the  defendant  should  have  excepted  to  the  re- 
fusal to  grant  the  prayer  asked  by  the  plaintiff,  since  the  remarks  made 
by  the  court  seem  to  have  been  rather  reasons  for  the  refusal,  than  an 
instruction  to  the  jury  ;  and  if  those  reasons  were  not  well  founded, 
it  was  no  prejudice  to  the  defendant.  But  waiving  this  consideration, 
let  us  see  if  the  circuit  court  was  wrong  in  stating  that,  strictly  speak- 
ing, Morris  could  neither  be  considered  as  grantor  or  grantee  in  the 
settlement.  The  plaintiff  contended  that  he  was  exclusively  grantee, 
and  the  defendant's  counsel  now  contend  that  he  was  exclusively 
grantor.  This  is  a  point  which  must  be  decided  by  an  examination 
of  the  terms  of  the  settlement  deed.  That  a  husband,  even  before 
mairiage,  may,  in  virtue  of  the  marriage  contract,  have  inchoate  rights 
in  the  estate  of  his  wife,  which,  if  the  marriage  is  consummated,  will 
be  protected  by  a  court  of  equity  against  any  antecedent  contracts  and 
conveyances  secretly  made  by  the  wife  in  fraud  of  those 
marital  rights,  may  be  admitted  ;  but  they  are  mere  *  equi-  [  •CM  ] 
ties,  and  in  no  just  sense  constitute  any  legal  or  equitable 
estate  in  her  lands  or  other  property  antecedent  to  the  marriage.  In 
the  present  settlement  deed,  which  is  by  indenture  tripartite,  Mary 
Philipse  purports  to  be  the  party  of  the  first  part,  Roger  Morris  of  the 
second  part,  and  Johanna  Philipse  and  Beverley  Robinson  (the  trus- 
tees) of  the  third  part.  Mary  Philipse  alone,  without  any  cooperation 
on  the  part  of  Morris,  purports  to  grant  and  does  grant  to  the  trustees, 
all  the  land  mentioned  in  the  deed  (including  the  premises  in  contro- 
versy) as  her  own  property,  upon  certain  uses  specified  in  the  habere 
dum^  and  among  others  after  the  marriage,  to  the  use  of  herself  and  her 
husband  during  their  joint  lives  and  the  life  of  the  survivor  of  them, 
with  certain  subsequent  uses  and  powers,  not  material  to  be  men- 
tioned. If  the  settlement  deed  stopped  here,  the  case  would  be  too 
plain  to  admit  of  doubt     Mary  Philipse  must,  in  law,  be  deemed 
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ike  sole  grantor  of  the  lands,  and  the  trustees  and  Morris  must  be 
deemed  grantees,  and  to  take  in  that  character  exclusively.  In  the 
dose  of  the  indenture  is  the  following  clause  :  "And  the  said  Eoger 
McHTis,  for  and  in  consideration  of  the  premises,  and  the  sum  of  five 
shillingB,  &c.,  doth  hereby  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenant,  promise,  grant,  and  agi:ee,  to  and  with  the  said 
Johanna  Philipse  and  Beveriey  Robinson,  their  and  each  of  their  heirs, 
&c.,  &C.,  that  in  case  the  said  Mary  Philipse  shall  survive  him,  the 
said  Roger  Morris,  that  then,  and  in  such  case,  imnaediately  after 
his  death,  all  and  singular  the  moneys  and  personal  estate  whatsoever, 
whereof  he  shaH  die  possessed,  shall  be  accounted  the  proper  money 
and  estate  of  the  said  Mary  Philipse  during  her  natural  life,  and  after 
her  decease,  in  caae  there  be  no  issue  begotten  between  the  said 
Eoger  Morris  emd  Mary  Philipse,  that  then  the  said  moneys  and  per- 
sonal estate  shall  and  may  be  had  and  taken  by  the  executors  and 
administrators  of  the  said  Roger  Morris,  &c. ;  but  if  such  child  or 
children  shall  survive  the  said  Roger  Morris  and  Mary  Philipse,  then 
the  said  moneys  and  estate  to  be  divided  among  them  in  such  shares 
and  proportions  as  he,  the  said  Roger  Morris,  shall  think  fit  at  any  time 
hereafter,  by  his  last  will  and  testament,  or  otherwise,  to  order  and 
direct"     It  is  obvious  from  the  language  of  this  clause,  that  it  can 

operate  only  by  way  of  covenant.  It  conveys  no  present 
[  'Glo  ]  interest  in  •any  personal  property  whatsoever;  and  affects 

to  dispose  only  of  the  moneys  and  personal  estate  of  which 
Morris  shall  die  possessed,  at  whatever  time  they  may  have  been  ac- 
quired. It  leaves  him  at  full  liberty  to  dispose  of  all  the  personalty 
that  he  shall  at  any  time  possess  during  his  lifetime,  toties  quolies. 
As  a  grant,  it  would  be  utterly  void  from  its  uncertainty.  As  a  cov- 
enant, it  has  a  sensible  and  just  operation  in  favor  of  the  trustees. 
In  legal  contemplation,  then,  this  clause  makes  Morris,  strictly  speak- 
ing, only  a  covenantor,  and  not  a  grantor.  But  as  to  the  real  estate 
passed  to  the  trustees  by  the  indenture,  to  which  alone  the  instruc- 
tion could  properly  apply,  he  was  clearly  a  mere  grantee.  If,  therefore, 
there  was  any  error  in  the  circuit  court  on  this  point,  it  was  not  an 
error  prejudicial  to  the  defendant,  but  to  the  plaintiff,  as  to  its  bearing 
on  the  question  of  the  possession  and  delivery  of  the  settlement  deed* 
But  looking  to  the  whole  provisions  of  that  deed,  it  might  well  be 
stated,  that,  strictly  speaking,  Morris  could  neither  be  considered  aa 
grantor  or  grantee.  He  was  not  grantor  in  any  sense,  except  as  to 
the  personalty,  and  as  to  that,  he  was  properly  a  covenantor.  And, 
technically  speaking,  at  the  time  of  the  execution  of  the  deed,  the 
trustees  were  the  grantees  in  the  deed,  though  by  the  operation  of 
the  statute  of  uses,  the  use  to  Morris,  carved  out  of  their  seisin,  drew 
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to  it  the  seisin  and  possession  of  the  estate,  as  soon  as  that  use,  by 
bis  subsequent  manriage,  had  a  legal  existence.  Under  such  circum- 
stances, the  direction  that  the  mere  possession  of  the  deed  by  Morris 
was  no  affirmative  proof,  on  either  side,  of  the  fact  of  the  delivery, 
was  at  least  as  favorable  to  the  defendants  as  the  law  would  justify ; 
and  consequently,  he  has  nothing  to  complain  of. 

We  now  come  to  the  instnictibns  asked  of  the  court  by  the  coun- 
sel for  the  defendant.  And,  in  the  first  place,  it  is  argued,  that  the 
court  erred  in  refusing  to  instruct  the  jury  that  "  the  evidence  arising 
firora  the  proof  of  the  deed  of  Willifiun  Livingston,  in  1787,  is  no 
stronger  than  that  arising  from  the  proof  of  the  handwriting  and 
death  of  the  subscribing  witnesses."  But  this  instruction,  so  asked, 
is  not  upon  any  matter  of  law,  but  upon  the  mere  weight  of  evidence, 
which  the  court  was  not  bound  to  give,  and  which  was  matter  for 
the  proper  consideration  of  the  jury.  But  if  it  had  been 
•  otherwise,  we  are  not  prepared  to  admit  that  the  instruc-  [  *  616  ] 
tion  ought  to  have  been  given.  The  solemn  probate  of  a 
deed  by  a  witness  upon  oath  before  a  magistrate,  for  the  purpose  of 
having  it  lecotded,  and  the  certificate  of  the  magistrate  of  its  due 
probate  up(m  such  testimony,  are  certainly  entitled  to  more  weight 
as  evidence,  than  the  mere  unexplained  proof  of  the  handwriting  of 
a  witness  after  his  death.  The  one  affords  only  a  presumption  of 
the  due  execution  of  the  deed  from  the  mere  fact  that  the  signature 
of  the  witness  is  to  the  attestation  clause  ;  the  other  is  a  deliberate 
affirmation  by  the  witness,  upon  oath,  before  a  competent  tribunal, 
of  the  material  facts  to  prove  the  execution.  And  there  were,  in  the 
present  case,  circumstances  which  gave  an  enhanced  value  and 
weight  to  this  probate. 

In  the  next  place,  it  is  argued  that  the  court  erred  in  refusing  to 
give  the  instruction,  "  that  in  the  absence  of  all  proof,  that  the  trusit'^s, 
or  any  person  for  them,  ever  had  the  deed,  and  there  being  no  pro^f 
of  a  holding  under  it,  the  fact  that  the  deed  came  out  of  the*  hands 
of  Morris,  in  1787j  is  sufficient,  of  itself,  to  rebut  any  presumption  o^  a 
delivery  arising  from  the  proof  of  the  deed  by  William  Livingston,  or 
the  proof  of  the  handwriting  and  death  of  the  subscribing  witnesses." 
This  instruction  plainly  called  upon  the  court  to  decide  mere  matters 
of  fact,  which  were  in  controversy  before  the  jury,  and  upon  the  as- 
sumption of  such  matters  of  fact  to  direct  the  jury  that  they  rebutted 
other  matters  of  fact  It  was  no  part  of  the  duty  of  the  court  to 
decide  upon  the  relative  weight  and  force  of  these  facts.  They  ex- 
clusively belonged  to  the  jury;  and  the  instruction  was  properly 
refused. 

The  same  answer  may  be  given  to  the  refusal  to  give  the  instruc 

24* 
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tions  prayed  for  in  all  the  various  ^branches  embraced  on  the  fourth 
instruction  of  the  defendant  They  are  as  follows :  1.  "  If  the  jury, 
upon  the  evidence,  believe  that  the  deed  was  signed  and  sealed  on 
the  day  of  its  date,  and  that  William  Livingston  and  Sarah  Williams 
witnessed  what  took  place  at  that  time,  and  that  the  deed  was  not 
delivered  before  the  execution  of  the  Beekman  deed,  on  the  18th  of 
January,  1758,  then  there  is  no  evidence  of  a  delivery."  2.  "  It  being 
conceded  by  the  plaintiff's  counsel,  that  the  deed  was  not  delivered 

at  the  time  of  the  execution  of  the  Beekman  deed,  on  the 
[  •  617  ]  •  18th  of  January,  1758,  then  if  the  jury  believe  the  deed  was 

signed,  sealed,  and  witnessed  on  the  day  it  bears  date,  there 
is  no  evidence  of  a  delivery."  3.  "  K  the  jury  believe  the  deed  was 
not  delivered  on  the  day  it  was  signed,  sealed,  and  witnessed,  then 
there  is  no  evidence  of  a  delivery." 

The  supposed  concession  by  the  plaintiff's  counsel,  was  utterly 
denied  by  them  at  the  time ;  and  of  course  was  properly  deemed  by 
the  court  as  out  of  the  case.  The  whole  scope  of  all  these  instructions 
was  to  call  upon  the  court  to  decide,  as  matter  of  law,  upon  the  evi- 
dence before  the  jury,  what  portion  of  it  was  or  was  not  proof  of  a  de- 
livery of  the  deed,  and  how  far  certain  supposed  facts  controlled  or 
might  control  the  effect  of  all  the  other  evidence  upon  the  same  point 
There  was  positive  evidence  before  the  jury  of  the  delivery  of  the  deed, 
from  the  probate  of  it  by  Governor  Livingston  before  Judge  Hobart 
How  then  could  the  court  be  called  upon  to  say  that  there  was  no 
evidence  ?  The  circumstances  alluded  to,  and  hypothetically  put  in 
the  instructions,  were  certainly  proper  to  be  left  to  the  jury,  if  found 
by  them  to  be  true,  to  rebut  this  evidence.  They  were  matter  for 
comment  and  argument  to  the  jury,  by  counsel,  upon  this  vital  ques- 
tion in  the  cause.  But  the  court  had  no  right  to  say  that  they  would, 
or  ought  to  overcome  all  other  evidence  in  the  case  of  the  delivery 
of  the  deed.  The  jury  were  not  to  be  told  as  matter  of  law,  that  if 
they  found  or  believed  one  fact,  there  was  no  evidence  of  another 
independent  fact ;  or  because  the  deed  was  not  delivered  on  a  partic- 
ular day,  therefore  there  was  no  evidence  of  a  delivery  at  all.  They 
were  to  judge  of  the  fact  of  delivery  from  all  the  circumstances  of 
the  case.  It  was  their  exclusive  province ;  and  it  was  no  part  of  the 
duty  of  the  court  to  instruct  them,  however  it  might  advise  them,  in 
respect  to  the  weight  of  conflicting  evidence,  or  the  inferences  which 
they  should  deduce  from  one  fact  to  decide  their  belief  of  another. 
These  instructions  were,  therefore,  properly  refused;  and,  indeed, 
some  of  them  are  open  to  even  more  serious  objections,  as  logical 
deductions  upon  mere  matters  of  fact.  The  conclusions  do  not 
necessarily  flow  from  the  premises. 
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The  next  objection  is,  th«>t  the  court  refused  to  instruct  the  jury  that 
"  in  judging  of  the  acts  said  to  be  hostile  to  the  settlement 
deed,  if  they  may  detennine  with  what  intent  these  *  acts  [  *  618  ] 
were  done,  they  must  gather  that  intent  from  the  acts  them- 
selves," The  refusal  was  not  unqualified,  for  the  court  gave  the 
instruction  with  the  addition  of  the  words  "  connected  with  the  other 
evidence  in  the  cause." 

In  our  opinion,  the  instruction,  without  the  qualification,  was  prop- 
erly refused.  In  cases  where  the  interests  of  third  persons  may  be 
aflected  by  the  acts  of  others  —  where,  as  in  the  present  case,  the 
rights  of  children  are  to  be  aflected  by  the  acts  of  parents,  it  is  most 
material  to  ascertain  the  intent  with  which  these  acts  were  done. 
The  intent  may  restrain,  enlarge,  or  explain  the  acts,  so  as  to  change 
their  whole  effect  in  point  of  evidence.  The  acts  done  with  one 
intent  may  press  strongly  in  point  of  presumption  one  way ;  with 
another  intent,  they  may  afford  an  equally  cogent  presumption  the 
other  way.  How  is  this  intent  to  be  ascertained  ?  It  may,  indeed, 
accompany  and  qualify  the  acts  ;  but  may,  on  the  other  hand,  arise 
and  be  exclusively  provable  by  extrinsic  circumstances.  Are  these 
extrinsic  circumstances  to  be  shut  out  from  the  cause,  if  they  are  the 
sole  means  of  demonstrating  the  intent  ?  If  not,  upon  what  ground 
are  they  to  be  excluded,  when  they  may  confirm  or  qualify  or  repel 
any  inferences  of  intent  deducible,  ordinarily,  from  the  acts  standing 
alone  ?  No  rule  of  evidence  exists,  which,  in  our  judgment,  could 
justify  such  a  proceeding ;  and  no  authority  has  been  cited,  at  the 
bar,  in  favor  of  its  adoption.  One  of  the  grounds  of  argument  at 
the  bar  is,  that  the  hostile  acts  relied  on  arose  from  the  execution  of 
certain  deeds  of  lease  and  release,  the  intent  of  which  might  be 
gathered  from  the  contents  of  the  writings.  But  the  question  was 
not  what  were  the  contents  of  these  deeds,  as  matters  of  legal  con- 
struction, but  what  was  the  intent  with  which  they  were  made ;  or 
rather  what  was  the  estate  out  of  which  Morris  and  wife  (the  grant- 
ors) intended  to  carve  them.  Were  they  designed  to  be  an  execution 
of  the  powers  and  authority  under  the  settlement  deed  ?  Or,  if  an 
excess  of  these  powers,  were  they  intended  not  to  be  hostile  to  the 
interests  conferred  by  that  deed  ?  Or  were  they  solely  and  design- 
edly an  exercise  of  the  general  rights  of  husband  and  Wife  over  the 
estate  of  the  latter,  unfettered  by  any  settlement  ?  Their  direct 
operation  was  not  in  controversy.  They  were  introduced  for  a  col- 
lateral purpose,  as  matters  of  presumption  against  the  va- 
lidit)  of  the  settlement  *  deed  as  an  executed  conveyance.  [  *  619  ] 
The  intent,  then,  was  open  to  proof  as  matter  in  pais  ;  and 
all  the  evidence,  legally  conducing  to  establish  it,  was  to  be  consid* 
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«red  by  the  jury  in  oonnection.  But  th*  Instruction  does  not  allnde 
to  any  deeds  whatsoever.  It  is  in  the  most  general  terms,  and  speaks 
of  acts  which  may  as  properly  refer  to  any  other  thing  done  in  pais^ 
as  to  solemn  conveyances.  This  subject  was  discussed  very  much  at 
large  in  Carver  v,  Jackson,  and  the  result  to  which  the  court  arrived, 
was  precisely  the  same  as  is  now  indicated. 

The  next  objection  is  that  the  court  refused  to  instruct  the  jury, 
that  "  although  the  deeds  to  Hill,  Merrit,  and  Rhodes  would  in  law 
be  a  good  execution  of  the  power  contained  in  the  isettlement  deed, 
supposing  that  to  have  been  duly  delivered ;  yet  upon  the  question, 
whether  that  deed  was  or  was  not  perfected  by  a  delivery,  these 
deeds  contained  evidence  that  the  parties  were  acting  as  owners  of 
the  land  in  fee,  and  not  as  tenants  for  life  executing  a  power."  But 
the  court  gave  the  following  instruction :  that  "  although  the  deeds  to 
Hill,  Merrit,  and  Rhodes  would  in  law  be  a  good  execution  of  the 
power  contained  in  the  settlement  deed,  supposing  that  to  have  been 
delivered,  yet  upon  the  question  whether  that  deed  was  or  was  not 
perfected  by  delivery,  those  deeds  are  competent  evidence  from  which 
the  jury  may  judge  whether  Morris  and  his  wife  intended  to  act  as 
if  no  marriage  settlement  had  been  executed,  or  under  the  power 
contained  in  the  marriage  settlement."  To  this  insiruction,  so  given, 
the  defendant  also  excepted.  The  sole  object  of  introducing  the 
deeds  to  Hill,  Merrit,  and  Rhodes  here  referred  to,  (which  were  in- 
troduced on  the  part  of  the  defendant,)  was  to  raise  a  presumption 
against  the  delivery  of  the  settlement  deed  The  argument  seems 
to  have  been,  that  although  those  deeds  might  have  been  a  fit  and 
good  execution  of  the  power  reserved  to  Morris  and  his  wife  by  the 
settlement  deed,  yet  the  omission  to  make  any  reference  to  that 
power,  or  to  state  in  those  deeds  that  they  were  acting  under  and  in 
virtue  of  a  power,  was  evidence  that  they  were  acting,  not  under 
any  power,  but  as  owners  of  the  fee.  If  they  were  acting  as  owners 
of  the  fee,  then  that  circumstance  afforded,  pro  tafUOy  a  presumption 

against  the  delivery  of  the  settlement  deed ;  since  parties 
[  •  620  ]  acting  under  and  entitled  to  act  *  solely  under  the  power  in 

that  deed,  would  naturally  refer  to  it  as  the  foundation  of 
their  conveyances.  Now,  so  far  as  the  presumption  would  go,  it 
was  fairly  and  fully  left  to  the  jury  as  evidence,  by  the  very  instruc- 
tion given  to  the  court 

But  the  instruction  which  was  refused,  called  upon  the  court  to  go 
further,  and  to  decide  as  matter  of  law,  that  the  parties  were  in  fact 
acting  as  owners  of  the  land  in  fee,  and  not  as  tenants  for  life,  exe- 
cuting a  power.  Surely,  it  will  not  be  pretended  that  in  order  to  a 
due  execution  of  a  power,  it  is  necessary  that  it  should  be  recited  or 
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referred  to  in  the  executing  instroment  of  conveyance.  The  form 
of  the  instruction  prayed  for  admits  this.  It  is  sufficient  that  the 
power  exists,  and  is  intended  to  be  executed ;  and  that  intent  is  mat- 
ter in  paisj  to  be  collected  from  all  the  circumstances  of  the  case. 
The  deeds  of  Hill,  Merrit,  and  Rhodes,  contain  nothing"  on  their  face 
(as  the  instruction  prayed  for  concedes)  which  is  inconsistent  with 
or  repugnant  to  the  power  of  the  settlement  deed  ;  and  it  demands 
of  the  court,  notwithstanding,  that  in  point  of  fact  they  were  not 
.  executed  under  the  power.  This  was  matter  of  fact  and  intent, 
involved  in  the  issue  before  the  jury,  and  as  such,  exclusively 
for  their  decision.  This  very  poiiit  underwent  the  most  deliber- 
ate consideration  of  this  court  in  the  case  of  Carver  v.  Jackson, 
upon  an  exception-  taken  to  the  charge  of  the  court  It  was  then 
treated  solely  as  a  matter  of  fact,  for  the  consideration  of  the  jury ; 
and  from  that  view  of  it,  we  do  not  perceive  the  slightest  reason  to 
depart 

The  next  and  last  objection  relied  on  is,  that  the  court  refrised  to 
instruct  the  jury  that  "  the  evidence  upon  the  one  side  or  the  other 
should  not  be  submitted  to  the  jury  as  primd  facie  or  presumptive 
evidence,  either  for  or  against  a  delivery ;  but  the  jury  should  con- 
sider and  weigh  the  whole  evidence  together,  and  from  the  whole 
determine  whether  or  not  the  deed  was  delivered."  That  the  whole 
evidence  was  to  be»  considered  and  weighed  by  the  jury,  upon  the 
points  in  issue,  was  indisputable  and  undisputed.  The  only  question 
was  whether  the  defendant  had  a  right  to  insist  upon  shutting  out 
from  a  consideration  of  the  jury  the  nature  of  the  evidence,  as  primd 
facie  proof,  or  otherwise,  and  to  prescribe  the  order  and  manner  in 
which  it  should  be  examined  and  weighed  by  them.  We  know  of 
no  principle  of  law  upon  which  such  a  claim  can  be  main- 
tained. •  Whenever  evidence  is  oflFered  to  the  jury,  which  [  *  621  ] 
is  in  its  nature  primd  facie  proof,  or  presumptive  proof,  its 
character,  as  such,  ought  not  to  be  disregarded ;  and  no  court  has  a 
right  to  direct  the  jury  to  disregard  it,  or  view  it  under  a  different 
aspect  from  that  in  which  it  is  actually  presented  to  them.  Whatever 
just  influence  it  may  derive  from  that  chcuracter,  the  jury  have  a  right 
to  give  it ;  and  in  regard  to  the  order  in  which  they  shall  consider 
the  evidence  in  a  cause,  and  the  manner  in  which  they  shall  weigh 
it,  the  law  has  submitted  it  to  them  to  decide  for  themselves ;  and 
any  interference  with  this  right,  would  be  an  invasion  of  their  priv- 
ilege to  respond  to  matters  of  fact  The  objection  is,  therefore, 
overruled. 

Upon  the  whole,  the  opinion  of  the  court  is,  that  the  judgment  of 
*lie  circuit  court  ought  to  be  aflirmed,  with  costs. 
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Baldwin,  J,  dissented  in  writing,  but  did  not  cause  his  opinion  to 
^e  published. 

6  P.  622;  14  H.  218;  23  H.  172 ;  1  Wal.  869;  6  Wal.  796;  7  0.  268. 


Sajiuel  Kblly,  a  Citizen  of  New  York,  Plaintiff  in  Error,  v.  James 
Jackson,  a  Citizen  of  New  Jersey,  Defendant  in  Error,  ex  denu 
Henry  Gage  Morris,  Maria  Morris,  Thomas  Hincks,  John 
HiNCKS,  Aliens  and  British  Subjects;  John  Jacob  Astor,  Theo- 
Dosius  Fowler,  Cadwallader  D.  Colden,  and  Cornelius  L  Bo- 
oart,  Citizens  of  New  Jersey. 

6  P.  622. 

The  coart  is  not  boand  to  repeat  to  the  jary  the  same  substantial  proposition  of  law  in  dif- 
ferent forms  ;  it  is  sufficient  if  it  be  once  laid  down  in  an  intelligible  and  unexceptionable 
manner. 

If  evidence  be  objected  to  generally,  when  admissible,  for  any  purpose,  it  is  not  error  to 
overrule  the  objection  and  admit  the  evidence ';  the  party  objecting  should,  in  such  a  case, 
pray  an  instruction  limiting  the  effect  of  the  evidence  to  the  specific  purpose  for  which  it 
is  admissible. 

Prima  facte  evidence  of  a  fact,  is  such  as,  in  judgment  of  law,  is  sufficient  to  establish  the 
fact  J  in  the  absence  of  all  controlling  or  discrediting  evidence,  it  is  conclusive,  and  the 
jury  are  bound  so  to  regard  it.  If  they  refuse  to  do  so,  tlie  court  should  set  aside  their 
verdict 

Error  to  the  circuit  court  for  the  southern  district  of  New  York. 

The  pleadings  and  the  facts  in  this  case,  with  the  addition  of  those 
particularly  noticed  in  the  opinion  of  the  court,  were  the  same  with 
those  in  the  preceding  case  of  Crane  v,  Jackson. 

Beardsley  and  Hoffma/nj  for  the  plaintiff  in  error. 

Ogden  and  Wirt^  for  the  defendant. 

[  *628  ]       *  Story,  J.,  delivered  the  opinion  of  the  court 

Many  of  the  questions  arising  in  this  case,  have  been 
disposed  of  in  the  judgment  already  pronounced  in  the  case  of  Crane 
V.  Jackson,  upon  the  demise  of  the  same  parties ;  the  title  and  evi- 
dence  being  in  each  case  substantially  the  same.  It  will  be  neces- 
sary, therefore,  to  examine  into  those  objections  only,  to  the  ruling 
of  the  circuit  court  at  the  trial,  which  are  presented  by  the  bill  of 
exceptions  taken  by  the  defendant,  (now  plaintiff  in  error,)  and  which 
have  not  been  decided  in  the  other  case. 

The  first  objection  is  to  the  refusal  of  the  court  to  instruct  the  jury 
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that "  Roger  Morris  was  a  grantor,  or  stood  in  the  character  of  a 
grantor  in  that  (the  settlement)  deed."  This  is  but  a  slight  variation 
in  form  from  the  point  presented  in  the  case  of  Crane  v.  Jackson ; 
and  the  instruction  given  by  the  court,  "  that  the  mere  possession  of 
the  deed  by  Morris,  was  no  affirmative  proof  on  either  side  of  the 
fact  of  delivery,"  has  been  already  fully  considered. 

The  next  objection  is  to  the  refusal  of  the  court  to  instruct  the 
jury  that  "  the  holding  from  the  marriage  settlement  to  the  attainder 
cannot  be  said  to  have  been  under  the  settlement  deed,  until  it  was 
first  ascertained  that  the  deed  had  been  delivered."  This  instruction 
was  certainly  proper  in  itself  to  have  been  given,  if  it  had  not  been 
already  substantially  given  in  the  other  instructions ;  and  if  the 
court  had  given  this  reason  for  the  refusal,  there  would  not  have  been 
the  slightest  difficulty  in  maintaining  it ;  for  no  court  is  bound  at 
the  mere  instance  of  the  party,  to  repeat  over  to  the  jury  the  same 
substantial  proposition  of  law,  in  every  variety  of  form,  which  the 
ingenuity  of  counsel  may  suggest.  It  is  sufficient,  if  it  is  once  laid 
down  in  an  intelligible  and  unexceptionable  manner.  The  instruc- 
tion here  asked  and  refused,  was  but  a  branch  of  the  next  preceding 
instruction  prayed  for,  (which  covered  the  whole  ground,)  and  is  so 
put  by  the  defendant  The  latter  asserted,  that  "  the  fact  that  Morris 
and  wife  were  in  possession  of  the  land  before  the  Revolution,  taking 
the  rents  and  profits,  is  not  of  itself  any  evidence  for  or  against 
the  validity  *  of  the  deed,  because  they  were  entitled  to  the  [  *  629  ] 
possession  whether  the  deed  was  delivered  or  not."  This 
instruction  was  given  by  the  court,  and  the  jury  had  been  previously 
instructed  that  it  was  necessary  to  the  validity  of  the  deed  that  it 
should  have  passed  into  the  hands  of  the  trustees,  or  of  some  person 
for  them,  with  the  intent  that  it  should  take  effect  as  a  conveyance. 
Indeed,  the  whole  controversy  between  the  parties  turned  upon  the 
question  of  the  delivery  of  the  settlement  deed,  as  the  tenor  of  every 
instruction  asked,  abundantly  shows ;  and,  therefore,  it  was  necessa- 
rily implied  in  every  step  that  there  could  be  no  holding  or  posses- 
sion under  the  deed,  if  it  was  never  delivered.  It  appears  to  us,  then, 
that  no  injustice  has  been  done  to  the  defendant  by  refusing  to  give 
the  instruction  prayed ;  since,  in  a  more  general  form,  it  had  been 
already  given. 

The  next  objection  is,  to  the  refusal  of  the  court  to  instruct  the 
jury,  first,  that  "  in  the  absence  of  any  direct  evidence,  that  the  trus- 
tees, or  any  other  person  for  them,  ever  had  the  settlement  deed,  and 
the  possession  being  equivocal  in  its  character,  the  fact  that  it  came 
out  of  the  hands  of  Morris,  in  1787,  is  sufficient  of  itself  to  rebil 
any  presumption  of  a  delivery  arising  from  the  proof  of  the  deed  by 
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Wiliiam  Livingston,  or  tlK»  proof  of  the  handwriting  and  death  of 
the  subscribing  witnesses ;  ^  and,  secondly,  that  if  not  mifficient  of 
itself  to  destroy  any  presumption  of  a  delivery,  it  is,  at  least,  evidence 
against  a  delivery,  to  be  considered  and  weighed  by  the  jury.**  The 
c  oart  gave  as  a  reason  for  refiising  this  second  branch,  that  Morris 
was,  "  technically,  neither  grantor  nor  grantee,  and  therefore,  the 
mere  possession  of  the  deed  by  Morris,  was  no  aflirmative  evidence 
either  for  or  against  the  fact  of  delivery."  This  instruction  has  been 
already  disposed  of.  The  other  instruction  varies  from  that  in  the 
case  of  Crane  v.  Jackson,  merely  in  substituting  the  words  "  direct 
evidence  "  for  "  all  proof; "  and  the  words,  "  and  the  possession  being 
equivocal  in  its  character,"  for  "  and  there  being  no  proof  of  a  hold- 
ing under  it"  It  is  obnoxious  to  the  same  objection  which  wa? 
relied  upon  in  that  case,  for  it  called  upon  the  court  to  express  an 
opinion  upon  the  nature,  weight,  and  effect  of  the  evidence  before 
the  jury,  which  was  no  peurt  of  its  duty.  And  the  whole 
\  •  630  ]  evidence  being  before  the  jury,  it  was  *  their  exclusive  right 
to  decide  for  themselves  upon  its  credit  and  cogency. 

The  next  objection  is  to  the  admission  of  an  extract  from  the  jour- 
nal of  the  assembly  of  the  Stat«  of  New  York,  for  the  year  1787, 
as  follows :  February  24, 1787.  "  Mr.  Hamilton,  from  the  committee 
to  whom  was  referred  the  petition  of  Johanna  Morris,  on  behalf  of 
herself  and  the  other  children  of  Roger  Morris  and  Mary  his  wife, 
setting  forth  that  the  said  Roger  and  Mary  had  been  attainted,  and 
their  estates  sold  and  conveyed  in  fee-simple ;  that,  by  a  settlement 
made  previous  to  their  intermarriage,  the  real  estate  of  the  said 
Maiy  WBS  vested  in  Johanna  Philipse  and  Beverley  Robinson  in  the 
fee  to  certain  uses ;  among  others,  after  the  decease  of  the  said 
Roger  and  Mary,  to  the  use  of  such  child  or  children  as  they  should 
have  between  them,  and  their  heirs  and  assigns,  and  praying  a  law 
to  restore  to  them  the  remainder  of  the  said  estate  in  fee,  reported, 
that  if  the  facts  stated  in  such  petition  are  true,  the  ordinary  course 
of  law  is  competent  to  the  relief  of  the  petitioners,  and  that  it  is 
unnecessary  for  the  legislature  to  interfere.  Resolved  that  the  hous** 
do  concur  with  the  committee  in  the  said  report" 

It  was  objected,  first,  that  the  journal  of  the  proceedings  in  ques- 
tion, was  not  legal  or  competent  evidence  against  the  defendant;  and, 
secondly  not  so  without  producing  the  petition  mentioned  in  the 
joomaL  Bat  the  objections  were  overruled,  and  the  evidence  ad- 
mitted. 

Now,  if  the  evidence  was  admissible  for  any  purpose,  the  objec- 
tions  were  rightly  overruled.  It  did  not  appear  to  have  been  offered 
as  proof  of  any  of  the  facts  stated  in  the  petition,  but  simply  of  th« 
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public  legislative  proceedings,  on  the  very  claim  and  title  now  set  up 
by  the  children  of  Morris  at  the  early  period  of  1787.  There  were 
two  points  of  view  in  which  the  evidence  might  be  important,  in  the 
actual  posture  of  the  case  before  the  jury.  In  the  first  place,  it 
might  be  important  to  repel  the  notion  that  the  claim  of  the  children 
of  Morris  asserted  in  the  present  suit  was  stale,  and  founded  upon  a 
dormant  deed,  never  brought  forward  until  a  very  great  lapse  of  time 
after  its  pretended  execution,  a  circumstance  which  might  essentially 
bear  upon  the  fact  of  its  having  ever  been  delivered  and 
acted  upon  as  a  valid  instrument.  In  the  *  next  place,  it  [  *  631  ] 
might  add  strength  to  the  probate  of  the  deed  by  Governor 
Livingston,  as  his  attention  could  scarcely  fail  of  being  called  to 
Buch  public  proceedings,  occurring  at  so  short  a  period  as  within  two 
months  before  the  time  of  that  probate.  If  his  attention  was  called 
to  these  proceedings,  the  circumstance  that  the  title  was  about  to 
become  a  lis  mota,  would  naturally  produce  an  increased  caution,  and 
a  more  anxious  desire  to  recall,  with  perfect  accuracy,  every  fact  essen- 
tial to  the  probate  of  the  deed.  It  has  been  asserted  at  the  bar,  that 
these  were  the  very  objects  for  which  the  extract  from  the  journal 
was  offered ;  and  we  cannot  say  that,  for  such  purposes,  it  was  not 
properly  admissible.  If  any  improper  use,  as  evidence,  was  attempt- 
ed to  be  made  of  it,  it  might  have  easily  been  restrained  to  its  ap- 
propriate use  by  an  application  to  the  court  The  objections,  then, 
to  its  admission  being  general,  and  it  being  already  admissible  for 
some  purposes,  the  decision  of  the  court  was  unexceptionable. 

The  next  objection  is,  that  the  court  erred  in  refusing  to  instruct 
the  jury  that  "  the  evidence  upon  the  one  side  or  the  other  should  not 
be  submitted  to  the  jury  as  primd  facie  or  presumptive  evidence, 
either  for  or  against  a  delivery;  but  the  jury  should  consider  and 
weigh  the  whole  evidence  together,  and  from  the  whole,  determine 
whether  or  not  the  deed  was  delivered ; "  and  in  instructing  the  jury 
upoii  that  prayer,  "  that  the  plaintiff  had  given  primd  facie  evidence 
in  support  of  his  case,  and  such  as  was  conclusive,  if  uncontradicted ; 
and  that  this  must  be  contradicted  or  disproved  by  controUing  evi- 
dence on  the  part  of  the  defendant,  or  the  plaintifi*  is  entitled  to 
recover."  The  instruction  prayed  for  and  refused  is  precisely  the 
same  as  exists  in  the  case  of  Crane  v,  Jackson,  and  it  is  unnecessary 
to  do  more  than  to  refer  to  the  opinion  there  given  for  the  reasons 
why  this  court  deem  the  refusal  entirely  correct.  In  regard  to  the 
instruction  actually  given,  we  do  not  perceive  any  solid  ground  upon 
which  it  can  be  adjudged  erroneous.  It  was  given  as  a  response  to 
the  instruction  asked  by  the  defendant  on  the  great  hinge  of  the  con- 
troversy, the  question  as  to  the  delivery  of  the  settiement  deed.  In 
VOL.  X.  25 
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a  preceding  instnictioD  which  the  court  had  given  to  the  jury,  upon 
the  application  of  the  defendant  himself^  the  probate  of  the 
[  •  632  ]  deed  by  Grovemor  Livingston  before  Judge  Hobart,  *  was 
treated  as  primd  facie  evidence  of  a  delivery.  It  was  there 
stated  that  the  probate  was  "only  primd  facie  evidence,  or  evidence 
from  which  a  delivery  may  be  presumed,  and  may  be  rebutted  by 
direct  or  circumstantial  evidence,  which  raises  a  contrary  presump- 
tion." Is  it  not  plain,  then,  that,  if  not  so  rebutted,  the  plaintiff  is 
entitled  to  recover  ?  What  is  primd  facie  evidence  of  a  fact  ?  It  is 
such  as,  in  judgment  of  law,  is  sufficient  to  establish  the  fact ;  and, 
if  not  rebutted,  remains  sufficient  for  the  purpose.  The  jury  are 
bound  to  consider  it  in  that  light,  unless  they  cure  invested  with  au- 
thority to  disregard  the  rules  of  evidence,  by  which  the  liberty  and 
estate  of  every  citizen  are  guarded  and  supported.  No  judge  would 
hesitate  to  set  aside  their  verdict  and  grant  a  new  trial,  if,  under  such 
circumstancesj  without  any  rebutting  evidence,  they  disregard  it.  It 
would  be  error  on  their  part,  which  would  require  the  remedial  inter- 
position of  the  court.  In  a  legal  sense,  then,  such  primd  facie  evi- 
dence, in  the  absence  of  all  controlling  evidence,  or  discrediting 
circumstances,  becomes  conclusive  of  the  fact ;  that  is,  it  should  oper- 
ate upon  the  minds  of  the  jury  as  decisive  to  found  their  verdict  as 
to  the  fact.  Such  we  understand  to  be  the  clear  principles  of  law  on 
this  subject.  The  very  point  in  this  very  aspect  occurred  in  the  case 
of  Carver  v.  Jackson,  4  Pet  1,  where  the  court,  speaking  of  the  pro- 
bate of  this  very  deed,  used  the.  following  language  (p.  82) :  "  We 
are  of  opinion  that,  under  these  circumstances,  and  according  to 
the  laws  of  New  York,  there  was  sufficient  primd  facie  evidence  of 
the  due  execution  of  the  indenture,  by  which  we  mean  not  merely  the 
signing  and  sealing,  but  the  delivery  also,  to  justify  the  court  in  ad- 
mitting it  to  be  read  to  the  jury ;  and  that,  in  the  absence  of  all  con- 
trolling evidence,  the  jury  would  have  been  bound  to  find  that  it  was 
duly  executed.  We  understand  such  to  be  the  uniform  construction 
of  the  laws  of  New  York  in  all  cases  where  the  execution  of  any 
deed  has  been  so  proved,  and  has  been  subsequently  recorded.  The 
oath  of  a  subscribing  witness  before  the  proper  magistrate,  and  the 
subsequent  registration,  are  deemed  sufficient  prima  facie  evidence  to 
establish  its  delivery  as  a  deed.  The  objection  was  not,  indeed,  seri- 
ously pressed  at  the  argument." 

We  have  seen  no  reason,  upon  the  present  argument,  to 
[  •  633  ]  be  •  dissatisfied  with  the  opinion  thus  expressed.  It  appears 
to  us  to  be  founded  in  principles  of  law,  which  cannot  be 
shaken  without  undermining  the  great  securities  of  titles  to  estates. 
The  circuit  court,  in  its  instruction,  did  no  more  than  express  the 
same  opinion,  in  language  of  the  same  substantial  import 
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Upon  the  whole,  upon  a  careful  review  of  the  case,  we  are  of  opin- 
ion that  the  judgment  of  the  circuit  court  ought  to  be  affirmed,  with 

costs. 

Mr.  Justice  Baldwin  dissented,  in  writing,  but  did  not  cause  his 
opinion  to  be  published. 

14  P.  334. 


The  United  States,  Plaintiff  in  Error,  v.  George    M'Daniel, 
Defendant  in  Error. 

6  P.  634. 

If  more  than  the  fmm  reqaisite  for  a  writ  of  error  is  claimed  m  the  ad  damnum,  and  there  is 
a  general  verdict  for  the  defendant,  the  plaintiff  may  have  a  writ  of  error,  though  the  bill 
of  exceptions  relates  to  items  of  less  amount  than  such  reqaisite  sam. 

Error  to  the  circuit  court  of  the  United  States  for  the  county  of 
Washington  in  the  District  of  Columbia. 

Coxej  for  the  defendant,  moved  to  dismiss  this  suit  for  want  of 
{urisdiction. 

Tanepj  (attorney-general,)  conird. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  overruling  the 
motion.  The  declaration  is  for  a  balance  of  accounts  of  $988.94, 
and  the  ad  damnum  is  laid  at  $2,000.  The  bill  of  exceptions  shows 
that  the  United  States  claimed  interest  on  the  balance  due  to  them. 
There  is  a  general  verdict  for  the  defendant  Under  these  circum- 
stances, it  is  no  objection  to  the  jurisdiction  that  the  bill  of  exceptions 
was  taken  by  the  counsel  for  the  United  States  to  a  refusal  of  the 
circuit  court  to  grant  an  instruction  asked  by  the  United  States, 
which  was  applicable  to  certain  items  of  credit  only,  claimed  by  the 
defendant,  which  would  reduce  the  debt  below  the  sum  of  $1,000. 
The  court  cannot  judicially  know  what  influence  that  refusal  had 
upon  the  verdict 

The  motion  was  overruled. 


Hugh  Botle,  Complainant  and  Appellant,  v.  James  W.  Zacharie 
AND  Samuel  H.  Turner. 

6  P.  635. 

The  ultimate  opinion  delivered  bj  Mr.  Jastice  Johnson,  in  the  case  of  Ogden  v,  Saonders,  IS 
Wheat.  258,  was  concurred  in  and  adopted  by  the  three  judges  who  were  in  the  minoritf 
on  the  general  question,  and  has  settled  the  law  involved  therein. 
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A  contract  of  goretjship,  entered  into  bj  eonsigneae  at  New  Orleans,  to  procnre  the  release 
of  a  vessel  consigned  to  them  and  attached  for  a  debt  of  the  consignor,  who  resided  at 
Baltimore,  and  the  implied  obligation  of  the  consignor  to  indemnify  them,  are  Loaisiana 
contracts,  and  are  not  governed  bj  the  law  of  Maryland. 

A  clause  in  a  judgment,  '^sabject  to  the  legal  operation  of  the  defendant's  disdiarge  under 
the  insolvent  laws  of  Maryland."  does  not  operate  as  an  admission  by  the  plaintifis  of 
their  validity,  or  g^ve  to  them,  by  consent,  any  effect. 

The  case  is  stated  in  the  opinion  of  the  court 

Wirty  for  the  appellant 

Scotty  contra. 

[  *  641  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  in  equity  to  the  circuit 
court  for  the  district  of  Maryland,  dismissing  the  bill  of  the  plaintifl^ 
now  appellant. 

The  material  circumstances  are  as  follows :  Zacharie  and  Turner 
are,  and  at  the  time  of  the  transactions  hereafter  to  be  stated  were, 
resident  merchants  at  New  Orleans,  and  Boyle  a  resident  merchant 
at  Baltimore.  In  the  year  1818,  Boyle  being  the  owner  of  the  brig 
Fabius,  sent  her  on  a  voyage  to  New  Orleans,  consigned  to  Zacharie 
and  Turner,  where  she  arrived  and  landed  her  cargo,  and  Zacharie 

and  Turner  procured  a  freight  for  her  to  Liverpool  After 
[  •  642  ]  the  cargo  was  put  *  on  board,  and  the  brig  was  ready  to 

sail,  she  was  attached  by  process  of  law,  at  the  suit  of 
Messrs.  Vincent,  Nolte,  and  Co.,  of  New  Orleans,  as  the  property 
of  Boyle,  for  a  debt  due  by  him  to  them.  Zeicharie  and  Turner,  with 
one  Richard  Relff,  with  a  view  to  benefit  Boyle,  and  enable  the  brig 
to  perform  her  voyage,  became  security  for  Boyle  upon  the  attach- 
ment, and  thus  procured  the  release  of  the  brig.  Upon  information 
of  the  facts,  Boyle  approved  of  their  conduct,  and  promised  to  in- 
demnify them  for  any  loss  they  might  sustain  on  that  account 
Messrs.  Vincent,  Nolte,  and  Co.  recovered  judgment  in  their  suit, 
and  Zacharie  and  Turner  were  compelled  to  pay  the  debt  and  ex- 
penses, amounting  to  $3,113.30 ;  and  afterwards,  on  the  23d  of  De- 
cember, 1819,  they  instituted  a  suit  against  Boyle  for  the  recovery  of 
the  same,  in  the  circuit  court  of  Maryland.  On  the  31st  of  the  same 
month  of  December,  1819,  Boyle  made  application  for  the  benefit  of 
the  insolvent  act  of  Maryland,  of  1816,  c.  228,  and  eventually  re- 
ceived a  discharge  under  the  same.  On  the  Ist  of  May,  1821,  judg- 
ment by  confession  was  rendered  in  the  suit,  in  favor  of  Zacharie 
and  Turner,  for  the  sum  of  $3,113.80,  with  interest  from  the  15th  of 
November,  1819,  and  costs  of  suit ;  and  a  memorandum  was  entered 
of  record,  by  consent  of  the  parties,  as  follows :  <^  Thisi  judgment  sub- 
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ject  to  the  legal  operation  of  the  defendant's  discharge  under  the 
insolvent  laws  of  Maryland."  The  judgment  having  remained  un- 
executed for  more  than  a  year,  it  was  revived  by  a  scire  facias;  and 
writs  of  fieri  facias  were  issued,  and  renewed  from  time  to  time,  until 
the  12th  of  December,  1827,  when  o,  fieri  facias  was  delivered  to  the 
marshal,  who  levied  it  on  the  ship  General  Smith,  belonging  to 
Boyle,  on  the  31st  of  March,  1828,  and  returned  it  to  the  May  term 
of  the  circuit  court  of  the  same  year. 

The  bill  of  the  plaintiff  was  filed  on  the  7th  of  April,  1828,  and 
stated  most  of  the  preceding  facts,  and  prayed  for  an  injunction  to 
the  further  proceedings  to  enforce  the  execution  of  the  judgment,  and 
for  general  relief.  The  grounds  relied  on  by  the  plaintiff,  for  this 
purpose,  were,  first,  that  his  property  is  exempted  firom  the  levy,  hy 
his  discharge  under  the  insolvent  act ;  secondly,  that  he  is 
entitled  to  credit  for  certain  commissions  *  accruing  to  him  [  *  643  ] 
for  certain  business  done  for  Zacharie  since  the  judgment, 
and  agreed  to  be  deducted  therefrom ;  and,  thirdly,  for  the  amount 
of  losses  sustained  by  the  plaintiff  in  consequence  of  Zacharie  and 
Turner  having  caused  certain  attachments  for  the  same  debt  to  be 
issued  in  Louisiana  against  the  property  of  the  plaintiff,  in  the  hands 
of  certain  debtors  of  the  plaintiff  in  that  State.  An  injunction  issued 
on  the  bill  on  the  8th  of  the  same  April 

The  answer  of  the  defendants  (now  appellees)  having  come  in, 
the  cause  was  set  down  for  a  hearing  on  the  bill  and  answer  (by 
which  the  facts  stated  in  the  answer  must  be  taken  to  be  true) ;  and 
it  was  decreed  by  the  court  that  the  injunction  be  dissolved,  and  the 
bill  dismissed  without  costs.  From  that  decree  the  present  appeal 
has  been  taken  to  this  court 

The  first  point  presented  for  argument,  and  indeed  that  which  was 
the  principal  ground  of  the  appeal,  is  as  to  the  effect  of  the  dis- 
charge under  the  insolvent  act.  This  question  is  of  course  at  rest, 
BO  far  as  it  is  covered  by  the  antecedent  decisions  made  by  this 
court  The  ultimate  opinion  delivered  by  Mr.  Justice  Johnson, 
in  the  case  of  Ogden  v.  Saunders,  12  Wheat  213,  358,  was  con- 
curred in  and  adopted  by  the  three  judges^  who  were  in  the  minority 
upon  the  general  question  of  the  constitutionality  of  state  insolvent 
laws,  so  largely  discussed  in  that  case.  It  is  proper  to  make  this  re- 
mark, in  ordar  to  remove  an  erroneous  impression  of  the  bar,  that  it 
was  his  single  opinion,  and  not  of  the  three  other  judges,  who  con- 
curred in  the  judgment  So  far,  then,  as  decisions  upon  the  subject 
of  state  insolvent  laws  have  been  made  by  this  court,  they  are  to 
DC  deemed  final  and  conclusive. 

It  has  been  suggested  that  the  memorandum  of  agreement  accom- 

25* 
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panying  the  judgment,  that  it  should  be  "  subject  to  the  legal  opera* 
tion  of  the  insolvent  laws  of  Maryland,"  ought  to  be  deemed  an 
acquiescence  on  the  part  of  Zacharie  and  Turner,  in  the  validity  of 
that  discharge,  or  at  least  a  waiver  of  any  claim  in  repugnance  to  it. 
We  do  not  think  so.  The  sole  effect  of  that  agreement  is  to  save  to 
the  party  whatever  rights  he  may  claim  from  the  legal  operation  of 
those  laws.  It  neither  admits  their  validity,  nor  waives  any  rights  of 
Zacharie  and  Turner,  if  they  are  unconstitutional 

It  has  in  the  next  place  been  argued,  that  the  contract 
[  ^644  ]  upon  *  which  the  judgment  is  founded,  is,  in  contemplation 
of  law,  a  Maryland  contract,  and  not  a  Louisiana  contract; 
that  Boyle  undertook  to  pay  the  money  in  the  place  where  he  resided, 
and  not  in  the  place  where  Zacharie  and  Turner  resided.  Our 
opinion  is  that  this  argument  cannot  be  maintained.  We  do  not 
admit  that  the  original  undertaking  of  Zacharie  and  Turner,  in  giv- 
ing security  in  behalf  of  Boyle,  was  an  unauthorized  act,  and  beyond 
the  scope  of  their  just  authority,  as  consignees  of  The  Fabius.  It 
was  an  act  obviously  done  for  the  benefit  of  Boyle,  and  indispensable 
to  enable  the  vessel  to  perform  her  voyage ;  and  naturally  implied 
from  the  relation  of  the  parties,  as  owner  and  consignees.  It  must 
have  been  intended  by  the  owner,  that  the  consignees  were  to  be 
at  liberty  to  do  any  act  for  his  benefit,  which  was  or  might  be  re- 
quired in  order  to  dispatch  the  vessel  on  the  voyage.  And  Boyle 
himself  seems  to  have  admitted  this  to  be  true ;  for  in  the  answer  of 
Zacharie  and  Turner,  (which  is  evidence  in  the  cause,)  it  is  expressly 
stated  that  Boyle,  "  so  far  from  disapproving  of  the  acts  of  these 
defendants,  as  above  stated,  thanked  them  for  their  prompt  and  cor- 
rect management  of  his  business,  and  undertook  and  promised  to 
indemnify  them  from  any  loss  which  they  might  sustain  on  his  ac- 
count." Now  that  could  scarcely  be  deemed  a  prompt  and  correct 
management  of  the  business  of  the  principal,  which  was  wholly 
beyond  the  scope  of  the  authority  delegated  to  the  agents.  In  this 
view  of  the  matter,  the  contract  of  indemnity  would  clearly  refer  for  its 
execution  to  Louisiana;  as  much  so  as  if  Boyle  had  authorized 
Zacharie  and  Turner  to  advance  money  there  on  his  account,  for 
which  he  would  repay  them.  Such  a  contract  would  be  understood 
by  all  parties  to  be  a  contract  made  in  the  place  where  the  advance 
was  to  be  made;  and  the  payment,  unless  otherwise  stipulated, 
would  also  be  understood  to  be  made  there.  The  case  would,  in 
this  aspect,  fall  directly  within  the  authority  of  Lanusse  v.  Barker,  3 
Wheat  101,  146 ;  see  also  Coolidge  v.  Poor,  15  Mass.  427 ; 
Consequa  v.  Fanning,  3  Johns.  Ch.  587. 
But  if  the  contract  had  been  unauthorized,  and  beyond  the  agency, 
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still,  the  subsequent  ratification  of  the  tetnsaction  by  Boyle  would 
have  the  same  operation,  according  to  the  well  known 
maxim,  that  subsequent  ratification  is  equivalent  to  a  *  prior  [  *  645  ] 
order ;  and,  when  made,  it  has  relation  back  to  the  time  of 
the  original  transaction,  and  gives  it  as  fiill  a  sanction  as  if  it  had 
been  done  under  an  original  authority.  The  ratification  of  this  con- 
tract, by  Boyle,  was  complete  and  perfect ;  and  he  treated  it  as  a 
Louisiana  contract  of  indemnity,  for  his  benefit,  by  which  he  was 
bound,  and  which  he  ought  to  discharge  in  that  State. 

As  to  the  credit  for  commissions,  that  is  no  longer  relied  on  ;  for 
the  defendant's  answer  asserts  distinctly  that  the  amount  has  been 
already  credited. 

As  to  the  attachments,  it  is  not  very  easy  to  ascertain  the  grounds 
upon  which  Boyle  attempts  in  his  bill  to  assert  an  equity.  Assuming 
that  a  bill  would  lie  to  have  an  equitable  offset  for  imliquidated 
damages,  occasioned  by  the  misconduct  of  the  creditors  in  not  pros- 
ecuting such  attachments  with  due  diligence,  where  the  debt  has 
been  lost  by  the  insolvency  of  the  garnishee  in  the  intermediate 
period,  on  which  we  de;3ire  to  be  understood  as  expressing  no  opinon ; 
still,  there  must  be  sufficient  facts  sJleged  in  the  bill  to  justify  a 
presumption  of  loss.  Now,  in  the  present  bill,  there  is  no  allegation 
whatsoever  of  any  insolvency  of  the  garnishees.  The  allegation  as 
to  one  attachment  is,  "  whereby  your  orator  has  been  deprived  of  the 
benefit  of  any  part  of  the  debt,  now  due  by  the  said  Nelson,  the 
garnishee,  being  somewhere  about  the  sum  of  $1,500,  besides  interest 
thereon,  firom  the  said  year,  when  the  attachment  aforesaid  was  laid, 
and  which  sum  is  as  completely  lost  to  your  orator,  as  if  it  had  been 
paid  over  to  the  said  Zacharie  and  Turner ;  who,  for  aught  your 
orator  knows,  may  have  actually  recovered  the  whole  of  it  in  virtue 
of  said  attachment,  and  may  have  refused  to  give  credit  for  the 
same."  And  as  to  the  other  attachment,  the  sJlegation  is,  "that  they 
also  attached  property  belonging  to  your  orator,  which  was  in  the 
hands  of  Messrs.  Breedlove  and  Bradford,  the  garnishees,  for  which 
your  orator  has  never  received  any  credit,  although  it  has  been  thus 
far  completely  lost  to  him,  amounting,  as  he  verily  believes,  to  the 
sum  of,  &C.,  &c"  So  that  the  whole  gravamen  is,  that  the  attach- 
ments have  hitherto  prevented  him  firom  receiving  the  debts  and 
interest  due  firom  the  garnishees.  Under  such  circumstances,  where 
Boyle  might  at  any  time  have  relieved  himself  from  the 
•effects  of  the  attachment,  by  the  payment  of  the  debt  due  [  ^646  J 
to  Zacharie  and  Turner;  and  where  he  has  himself  ac- 
quiesced in  the  delay,  without  in  any  manner  attempting  to  speed 
the  suits ;  and  where  no  connivance  or  indulgence  is  pretended  to  have 
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existed  in  concert  with  the  garnishees ;  and  where  there  is  no  al- 
legation in  the  bill  itself,  of  any  undue  delay  in  prosecuting  the  at- 
tachments by  the  creditor,  it  is  difficult  to  perceive  any  foundation 
on  which  to  rest  a  claim  for  equitable  relief.  But  the  answer  of  the 
defendants  shows  still  more  forcible  objections  against  the  bill.  This 
answer  explicitly  avers,  that  in  both  the  attachments  the  garnishees 
denied  having  any  funds  of  Boyle  in  their  possession ;  Nelson,  gen- 
erally, and  Breedlove,  Bradford,  and  Co.  with  the  qualification,  any 
funds  liable  to  the  attachment ;  and  the  suits  were  dismissed  accord* 
ingly.  Copies  of  the  proceedings  are  annexed  to  the  answer,  which 
demonstrate,  if  it  had  been  necessary,  the  result  of  the  averment ;  but 
it  must  be  taken  to  be  true,  as  the  hearing  was  upon  bill  and  answer. 
It  is  added  in  the  answer  that  the  suit  against  Breedlove,  Bradford, 
and  Co.,  was  commenced  upon  the  information  and  at  the  request  of 
Boyle  ;  so  that  it  was  not  in  invitum^  but  was  an  arrest  of  his  funds^ 
upon  his  own  suggestion,  and  with  his  own  consent.  Surely,  a  suit 
in  chancery  cannot  be  maintained  in  a  case  so  naked  of  all  real  equity. 
But  it  is  said  that  the  answer  of  the  garnishees,  Breedlove,  Brad- 
ford, and  Co.  admits  that  they  ar6  indebted  to  the  plaintiff.  But  we 
must  take  that  answer  according  to  its  terms  and  import;  and, 
if  so,  then  the  admission  is  qualified.  It  is  as  follows  :  **  we  do  not 
consider  ourselves  in  debt  to  Hugh  Boyle,  or  to  Hugh  Boyle  and  Co. ; 
we  received  of  Hugh  Boyle  and  Co.  some  property,  which  has  been 
sold,  and  the  proceeds,  say  $1,200  or  $1,300,  placed  to  their  credit 
on  our  books ;  but  one  of  the  house  holds  a  claim  against  Hugh 
Boyle  and  Co.  for  upwards  of  $2,500,  which  amount  he  refused  to 
admit  as  a  credit  to  our  partner,  but  was  willing  to  close  Hugh 
Boyle  and  Co.'s  account,  by  charging  him  and  crediting  the  partner 
with  the  balance  due  said  Boyle,  and  in  this  way  said  balance  was 
held  to  pay  the  claim."  They  add,  in  an  answer  to  another  interrog- 
atory, "  we  have  no  property  of  the  defendants  in  this  csise, 
[  •  647  ]  nor  do  *  we  know  of  any."  Now,  it  has  not  been  shown 
at  the  argument,  that  in  a  process  of  this  sort,  under  the 
local  laws  of  Louisiana,  the  debt  due  to  one  partner  might  not  be 
a  good  defence  for  the  garnLshees ;  and  certsdnly  the  court  cannot 
presume  it  And,  upon  general  principles,  there  can  be  Utde  doubt, 
that  in  a  court  of  equity,  in  a  suit  by  Boyle  seeking  relief,  such  a 
counter  claim  would  or  might,  under  circumstances,  furnish  a  good 
defence,  if  not  to  the  firm,  at  least  to  the  creditor  partner,  to  rebut 
the  claim  of  Boyle  against  him.  Where  there  is  an  express  denial 
by  the  garnishees,  setting  up  an  equity  of  any  property  in  their  hands 
liable  to  the  attachment,  that  allegation  ought  to  be  presumed  to  be 
supported  by  the  local  law  applicable  to  the  facts,  until  the  contrary 
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b  explicitly  established  But  the  decisive  answer  is,  that  as  this  suit 
was  commenced  at  the  request  of  Boyle,  and  as  the  garnishees  did 
not  admit  that  they  had  property  liable  to  the  attachment,  the  onus 
is  on  Boyle,  to  show,  that,  nevertheless,  by  the  local  law  the  attach- 
ment might  have  been  enforced.  He  has  failed  to  establish  any  such 
proposition. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  decree  of 
the  circuit  court  ought  to  be  affirmed,  with  costs. 

6  P.  648;  9  P.  329  ;  12P.800;14P.  1,599,614;  16  P.  303;  5  H.  295;  9  H.530;12H.  139; 
18 H. 268;  19 H.  890;  20H.556;  21H.582;  2B.499;  1  Wal.228;  8  Wal.688;  6  Wal.  166. 


Hugh  Botle,  Plaintiff  in  Error,  v.  James  W.  Zacharie  and  bAMUKL 

H.  Turner. 

6  P.  648. 

In  modern  times,  coarts  of  law  exercise  a  summary  jurisdiction,  opon  motion,  orer  execu- 
tions, and  quash  them,  without  putting  a  partj  to  his  writ  of  audita  querela;  but  these 
motions  are  addressed  to  the  sound  discretion  of  the  court,  and  their  refusal  b  not  a 
ground  for  a  writ  of  error. 

The  chancery  jurisdiction  of  the  courts  of  the  United  States  is  the  same  in  all  the  States, 
and  the  rule  of  decision  is  the  same  in  all.  Its  remedies  are  not  regulated  bj  the  state 
practice. 

Though  the  forms  and  modes  of  proceeding  under  writs  of  execution  in  the  State  have  been 
adopted  bj  congress,  they  are  not  controlled  by  collateral  restrictions  which  the  State  has 
imposed  on  its  courts,  and,  though  an  injunction,  by  a  state  law,  may  operate  as  a  super* 
Eedeas,  this  does  not  govern  executions  from  the  courts  of  the  United  States. 

At  common  law,  a  supersedeas  must  come  before  a  levy,  otherwise  the  sheriff  may  sell  on  % 
venditioni. 

The  case  is  stated  in  the  opinion  of  the  court. 
Wirt^  for  the  plaintifE 
Scott^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  654  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Maryland,  between  the  same  parties,  and  upon  the  same  judgment 
on  which  the  bill  in  equity,  which  has  just  been  disposed  of,  was 
founded.     The  facts  relative  to  the  judgments  need  not  be  again  re- 
peated, as  they  are  fully  disclosed  in  the  preceding  cause. 

The  object  of  the  present  writ  of  error  is  to  revise  the  decision  of 
the  circuit  court  in  refusing  to  quash  a  writ  of  venditioni  exponas^ 
issued  for  the  sale  of  the  ship  General  Smith,  which  was  seized  upon 
the  fieri  facias  on  the  judgment,  upon  a  motion  made  by 
the  counsel  for  Boyle  for  that  purpose.  *  The  fi^ri  facias  [  *  666  ] 
was.  levied  on  the  ship  on  the  31st  of  March,  1828 ;  the  bill 
in  equity  was  filed,  and  an  injunction  awarded,  on  the  8th  of  tht 
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Rucceeding  ApriL  On  the  8th  of  May  following,  the  writ  of  fieri 
facias  was  returned  to  the  oircuit  court  with  the  marshal's  return 
thereon,  "  levied  as  per  schedule  on  the  31st  of  March,  1828.  Injunc- 
tion issued  on  the  8th  of  April,  1828."  On  the  29th  of  August,  1829, 
a  writ  of  venditioni  exponas  issued  from  the  circuit  court,  returnable 
to  the  next  December  term  of  the  court  At  the  return  term,  a  mo- 
tion was  made  in  behalf  of  Boyle,  to  quash  the  venditioni  exponas, 
grounded,  among  other  things,  upon  the  injunction,  and  bond  given 
in  pursuance  thereof,  and  the  provisions  of  the  act  of  Maryland  of 
1799,  c.  79,  and  the  act  of  Maryland  of  1723,  c  8.  A  rul^  was  then 
made,  at  the  same  term,  upon  the  marshal,  to  return  the  writ  of  ven* 
ditioni  exponas^  upon  which  he  made  a  return,  in  substance,  that  the 
amount  of  the  money  had  been  paid  into  his  hands,  and  was  now  in 
bank  to  his  credit,  to  be  returned  as  made  under  the  writ  of  venditioni 
exponas,  if  the  court  should  be  of  opinion  that  it  rightfully  issued,* 
and  empowered  and  obliged  the  marshal  to  sell  the  ship  seized  under 
the  fi^ri  facias  issued  in  1828,  stayed  by  injunction  as  aforesaid. 
The  court  overruled  the  motion  to  quash  the  venditioni  exponas,  and 
ordered  the  money  returned  on  the  writ  to  be  brought  into  court 
The  present  writ  of  error  is  brought  upon  this  refusal  to  quash  the 
venditioni  exponas. 

The  first  question  naturally  presenting  itself  upon  this  posture  of 
the  facts  is,  whether  a  writ  of  error  lies  in  such  a  case.  It  is  material 
to  state  that  no  error  is  assigned  on  the  original  judgment,  or  on  the 
award  of  the  fieri  facias,  which,  indeed,  are  conceded  to  hs^ve  been 
rightfully  issued,  and  to  be  above  exception.  But  the  error  assigned 
is  the  supposed  irregularity  and  incorrectness  of  the  award  of  the 
venditioni  exponas,  after  the  writ  of  injunction  from  the  chancery  side 
of  the  court  had  been  granted. 

The  argument  to  maintain  the  writ  of  error  has  proceeded,  in  a 
great  measure,  upon  grounds  which  are  not  in  the  slightest  degree 
controverted  by  this  court  It  is  admitted  that  the  language  in  Co. 
Litt  288,  b.,  is  entirely  correct,  in  stating  that  "  a  writ  of 
[  •  666  ]  error  lieth  when  a  man  is  grieved  by  an  error  in  •the  foun- 
dation, proceeding,  judgment,  or  execution  "  in  a  suit  But 
it  is  added,  in  the  same  authority,  that,  "  without  a  judgment,  or  an 
award  in  the  nature  of  a  judgment,  no  writ  of  error  doth  lie."  If^ 
therefore,  there  is  an  erroneous  award  of  execution,  not  warranted  by 
the  judgment,  or  erroneous  proceedings  under  the  execution,  a  writ 
of  error  will  lie  to  redress  the  grievance.  The  question  here  is  not, 
whether  a  writ  of  error  lies  to  an  erroneous  award  of  execution,  for 
there  was  no  error  in  the  award  of  the  fieri  facias.  But  the  question 
iS|  whether  a  writ  of  error  lies  on  the  refusal  to  quash  the  auxiliary 
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process  of  venditioni  exponaSy  upon  mere  motion.  In  modem  times, 
courts  of  law  will  often  interfere  by  summary  proceedings  on  motion, 
and  quash  an  execution  erroneously  awarded,  where  a  writ  of  error 
or  other  remedy,  such  as  a  writ  of  audita  querela^  would  clearly  lie. 
But,  because  a  court  may,  it  does  not  follow  that  it  is  bound  thus  to 
act  in  a  summary  manner;  for  in  such  cases  the  motion  is  not 
granted  ex  debito  justituB^  but  m  the  exercise  of  a  sound  discretion 
by  the  court  The  relief  is  allowed  or  refused,  according  to  circum- 
stances ;  and  it  is  by  no  means  uncommon  for  the  court  to  refuse  to 
interfere  upon  motion,  in  cases  where  the  proceedings  are  clearly 
erroneous,  and  to  put  the  party  to  his  writ  of  error  or  other  remedy ; 
for  the  refusal  of  the  motion  leaves  every  remedy,  which  is  of  right, 
open  to  him. 

In  Brooks  v.  Hunt,  17  Johns.  484,  Mr.  Chancellor  Kent,  in  deliv- 
ering the  opinion  of  the  court  of  errors,  alluding  to  this  practice,  said: 
"  It  is  not  an  uncommon  thing  for  a  court  of  law,  if  the  case  be  diflir 
cult  or  dubious,  to  refuse  to  relieve  a  party  after  judgment  and  exe- 
cution in  a  summary  way  by  motion,  and  to  put  him  to  his  audita 
querela,^^  That  was  a  case  very  similar  to  the  present.  A  motion 
was  made  to  the  supreme  court  of  New  York  to  set  aside  a  fieri 
facias^  on  the  ground  that  the  party  was  discharged  under  the  insol- 
vent laws  of  that  State.  The  court  refused  the  motion ;  and,  on 
error  brought,  the  court  of  errors  of  New  York  quashed  the  writ  of 
error.  Mr.  Chancellor  Kent,  on  behalf  of  the  court,  assigned  as  one 
of  the  grounds  of  quashing  the  writ  of  error,  that  the  rule  or  ordej 
denying  the  motion  was  not  a  judgment  within  the  meaning  of  the 
constitution  or  laws  of  New  York.  It  was  only  a  decision 
upon  a  collateral  or  interlocutory  point,  *  and  could  not  well  [  *  657  ] 
be  distinguished  &om  a  variety  of  other  special  motions 
and  orders,  which  are  made  in  the  progress  of  a  suit,  and  which  hav& 
never  been  deemed  the  foundation  of  a  writ  of  error.  A  writ  of 
error  would  only  lie.  upon  a  final  judgment  or  determination  of  a 
cause;  and  it  was  never  known  to  lie  upon  a  motion  to  set  aside 
process.  And  in  the  close  of  his  opinion,  he  emphatically  observed, 
if  the  case  "  is  to  be  carried  from  this  court  to  the  supreme  court  of 
the  United  States,  I  should  hope,  for  the  credit  of  our  practice,  it 
might  be  on  the  audita  querela^  and  not  upon  such  a  strange  mode 
of  proceeding  as  that  of  a  writ  of  error  brought  upon  a  motion  and 
aflSidavit."  There  are  other  cases  leading  to  the  same  conclusion. 
See  Wardell  v.  Eden,  1  Johns.  531,  note;  Wicket  v.  Creamer,  1 
Salk.  264 ;  Johnson  v.  Harvey,  4  Mass.  483 ;  Bleasdale  v.  Darby,  9 
Price,  606 ;  Clason  v.  Shotwell,  1  Tidd's  Prac  470,  471 ;  Kent's 
(Chancellor)  Opinion,  12  Johns.  31,  50;   Com.  Dig.  Pleader,  3  B.  12. 
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A  Tery  strong  case  illastrating  the  general  doctrine  is,  that  errcnr  will 
not  lie  to  the  refosal  of  a  coort  to  grant  a  peremptory  mamdamMS^ 
upon  a  return  made  to  a  prior  mandamus^  which  the  conrt  allowed  as 
sofficient  This  was  held  by  the  house  of  lords,  in  P^ider  v.  Herle, 
3  Bro.  Pari.  Cases,  505. 

We  consider  all  motions  of  this  sort  to  qnash  execntions,  as  ad« 
dressed  to  the  sound  discretion  of  the  court;  and  as  a  summary 
relief^  wtiich  the  court  is  not  compellable  to  allow.  The  party  is 
deprived  of  no  right  by  the  refusal ;  and  he  is  at  full  liberty  to  redress 
his  grievance  by  writ  of  error,  or  audita  querela^  or  other  remedy 
known  to  the  common  law.  The  refusal  to  quash  is  not,  in  the 
sense  of  the  common  law,  a  judgment ;  much  less  is  it  a  final  judg- 
ment. It  is  a  mere  interlocutory  order.  Even  at  the  common  law, 
error  only  lies  firom  a  final  judgment ;  and,  by  the  express  provisions 
of  the  Judiciary  Act  of  1789,  c.  20,  §  22,^  a  writ  of  ernxr  lies  to  this 
oourt  only  in  cases  of  final  judgments. 

But  if  this  objection  were  not,  as  we  think  it  is,  insuperable,  there 
would  be  other  decisive  objections  against  the  party.  In  the  first 
place,  the  very  ground  of  argument  to  maintain  the  motion  to  quash 
is,  that  the  injunction  operated  as  a  supersedeas  of  the  execution,  ac- 
cording to  the  acts  of  Mar^and  of  1723,  c  8,  and  of  1799, 
[  •  658  ]  c.  79,  regulating  proceedings  •in  chancery  and  injunctions, 
which  give  to  an  injunction  the  efiect  of  a  supersedeas  at 
law.  But  the  acts  of  Maryland  regulating  the  proceedings  on  injunc- 
tions, and  other  chancery  {^oceedings,  and  giving  certain  effects  to 
them  in  courts  of  law,  are  of  no  force  in  relation  to  the  courts  of  the 
United  States. 

The  chancery  jurisdiction  given  by  the  constitution  and  laws  of 
ttie  United  States,  is  the  same  in  aU  the  States  of  the  Union,  and 
the  rule  of  decision  is  the  same  in  alL  In  the  exercise  of  that  juris- 
diction, the  courts  of  the  United  States  are  not  governed  by  the  state 
practice ;  but  the  act  of  congress  of  1792,  c.  36,^  has  provided  that  the 
modes  of  proceeding  in  equity  suits  shall  be  acccNrding  to  the  [win- 
ciples,  rules,  and  usages  which  belong  to  courts  of  equity,  as  contra- 
distinguished firom  courts  of  law.  And  the  setded  doctrine  of  this  , 
court  is,  that  the  remedies  in  equity  are  to  be  administered,  not  ac- 
cording to  the  state  practice,  but  according  to  the  practice  of  courts 
of  equity  in  the  parent  country,  as  contradistinguished  from  that  of 
courts  of  law ;  subject,  of  course,  to  the  provisions  of  the  acts  of  con- 
gress, and  to  such  alterations  and  rules  as,  in  the  exercise  of  the 
powers  delegated  by  those  acts,  the  courts  of  the  United  States  may, 

1 1  Stats,  at  Large,  84.  >  lb.  S75. 
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from  time  to  time,  prescribe.  Robinson  v.  Campbell,  3  Wheat  212 ; 
United  States  v.  Rowland,  4  Wheat.  108.  So  that,  in  this  view  of 
the  matter,  the  effect  of  the  injunction  granted  by  the  circuit  comt 
was  to  be  decided  by  the  general  principles  of  courts  of  equity,  and 
not  by  any  peculiar  statute  enactments  of  the  State^  of  Mcuryland. 

Strictly  speaking,  at  the  common  law  an  injunction  in  equity  does 
not  operate  as  a  supersedeas;  although  it  may  furnish  a  proper 
ground  for  the  court  of  law  in  which  the  judgment  is  rendered,  tc 
interfere  by  summary  order  to  quash  or  stay  the  proceedings  on  the 
execution.  If  the  injunction  is  disobeyed,  a  court  of  equity  has  its 
own  mode  of  administering  suitable  redress.  But  a  court  of  law  is 
under  no  obligations  to  enforce  it  as  a  matter  of  right  or  duty.  In 
respect  to  suits  at  common  law,  it  is  true  that  the  laws  of  the  United 
States  have  adopted  the  forms  of  writs,  executions,  and  other  proc* 
ess,  and  the  modes  of  proceeding  authorized  and  used  under  the 
state  laws,  subject,  however,  to  such  alterations  and  additions  as  may 
from  time  to  time  be  made  by  the  courts  of  the  United 
States.  But  writs  and  executions,  •issuing  from  the  courts  [  *  669  ] 
of  the  United  States  in  virtue  of  these  provisions,  dre  not 
controlled  or  controllable  in  their  general  operation  and  effect  by  any 
collateral  regulations  and  restrictions  which  the  state  laws  have  im- 
posed upon  the  state  courts  to  goirern  them  in  the  actual  use,  sus- 
pension, or  superseding  of  them.  Such  regulations  and  restrictions 
•are  exclusively  addressed  to  the  state  tribunals,  and  have  no  efficacy 
in  the  courts  of  the  United  States  unless  adopted  by  them.  The 
case  of  Palmer  v.  Allen,  7  Cranch,  550,  564,  furnishes  a  commentary 
on  this  point ;  and  it  is  freely  expounded  and  illustrated  in  the  sub- 
sequent cases  of  Wayman  v.  Southard,  10  Wheat  1,  and  United 
States  Bank  v.  Halstead,  10  Wheat  51.  No  rule  of  the  circuit  court 
of  Maryland  has  been  produced  which  adopts  these  state  regulations; 
and  the  existence  of  one  is  not  to  be  CLssumed. 

But  if  the  injunction  could  be  admitted  to  operate  as  a  supersedeas 
at  law,  under  any  circumstances,  in  the  courts  of  the  United  States, 
there  would  yet  remain  a  decisive  objection  against  its  application  in 
the  present  case.  Nothing  is  better  settled  at  the  common  law  than 
the  doctrine  that  a  supersedeas^  in  order  to  stay  proceedings  on  an 
execution,  must  come  before  there  is  a  levy  made  under  the  execution; 
for  if  it  comes  afterwards,  the  sheriff  is  at  liberty  to  proceed  upon  a 
writ  of  venditioni  exponas  to  sell  the  goods.  There  are  many  cases 
in  the  books  to  this  effect ;  but  they  are  admirably  summed  up  by 
Lord  Chief  Justice  Willes,  in  delivering  the  opinion  of  the  court  in 
Meriton  r.  Stevens,  Willes,  271,  280 ;  to  which  alone,  therefore,  it 
seems  necessary  to  ref<^.  See  Charter  v.  Pector,  Cro.  Eliz.  697 ; 
VOL.  x.  26 
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Moore,  542;  Clerk  v.  Withers,  6  MocL  290,  293,  298 ;  s.  c.  1  Salt 
321;  Blanchard  v.  Myers,  9  Johns.  66;  2  Tidd's  Plr.  1072;  Com.  Dig. 
Execution,  C.  5,  C.  8;  Bac.  Abridg.  Supersedeas,  G.  See  also 
M'CuUough  v.  Guetner,  1  Binn.  214. 

In  the  present  case,  the  levy  on  the  fieri  facias  was  made  more 
than  a  week  before  the  injunction  was  granted ;  so  that,  according  to 
the  course  of  the  common  law,  it  ought  not  to  operate  as  a  super se* 
deas  to  the  venditioni  exponas. 

In  every  view  of  this  case  it  is  clear  that  there  is  no  error  in  the 
proceedings,  which  is  revisable  by  this  court  Whatever  might  have 
been  proporly  done  by  the  circuit  court,  upon  the  motion  to 
[  •  660  ]  Squash,  in  order  to  give  fall  effect  to  its  own  injunction, 
was  matter  exclusively  for  the  consideration  of  that  court 
in  the  exercise  of  its  discretion,  and  is  not  reexaminable  here.  And 
there  is  no  pretence  of  any  error  in  the  judgment  or  award  of  the 
execution  under  which  the  levy  was  made.  The  judgment  of  the 
circuit  court  is  therefore  affirmed,  with  damages  at  the  rate  of  six 
per  cent,  and  costs. 

MP.808;  8  W.  648;  90.401. 


Ex  Parte  John  A.  Davenport. 

6  p.'eei. 

Under  the  65th  section  of  the  collection  act  of  March  2, 1799,  (I  Stats,  at  Large,  677,) 
thongh  the  partj  is  interdicted  from  an  imparlance,  or  any  other  means  or  contrivances 
for  mere  delay,  he  is  not  shut  out  from  any  defence  upon  the  merits ;  he  may  plead  a 
tender. 

The  allowance  of  donble  pleading  is  not  a  matter  of  absolnte  right,  and  a  writ  of  mandamvM 
will  not  be  issaed,  to  compel  an  inferior  court  to  permit  more  than  one  plea  to  be  filed. 

Tboagli  a  writ  of  mandamus  was  refused,  the  court  expressed  an  opinion  on  the  question  of 
law  which  gave  occasion  for  the  application. 

The  case  is  stated  in  the  opinion  of  the  court 

Hallj  for  the  motion. 

Ta/nepy  (attorney-general,)  contrd, 

1  •  663  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  motion  for  a  mandamus  to  the  district  judge  for 
the  southern  district  of  New  York,  directing  him  to  restore  to  the 
record  a.  plea  of  tender,  which  had  been  filed,  together  with  a  plea  of 
non  est  factum,  by  Davenport,  in  a  suit  on  a  custom-house  bond  for 
the  payment  of  duties,  brought  against  him  in  that  court ;  and  which 
had  been  ordered  by  the  court  to  be  struck  from  the  docket  as  a  nul- 
lity. As  the  allowance  of  double  pleas  and  defences  is  a  matter  not 
of  absolute  right,  but  of  discretion  in  the  court,  and  as  the  courts 
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constantly  exercise  a  control  over  this  privilege,  and  will  disallow  in- 
compatible and  sham  pleas,  no  mandamiis  will  lie  to  the  court  for  the 
exercise  of  its  authority  in  such  cases ;  it  being  a  matter  of  soimd 
discretion,  exclusively  appertaining  to  its  own  practice.  We  cannot 
say  judicially,  that  the  court  did  not  order  the  present  plea  to  be 
struck  from  the  record  on  this  ground,  as  the  record  itself  ilumishes 
no  positive  means  of  information. 

But  it  appears  from  the  affidavit  of  the  party,  and  the  opinion  of 
the  district  court,  with  a  copy  of  which  we  have  been  furnished,  that 
the  plea  was  in  fact  struck  from  the  record  upon  the  ground  that, 
under  the  65th  section  of  the  duty  collection  act  of  1799,  c.  128,  the 
defendant  has  not  a  right  to  make  every  defence  which  he  would  be 
entitled  to  make  in  a  suit  at  common  law  upon  such  a  bond ;  but 
that  the  statute  contemplates  a  sumrtiary  proceeding  and  judgment 
against  him,  without  preserving  to  him  the  same  right  of  a  trial  by 
jury  upon  litigated  questions  of  fact,  at  least  not  upon  such  questions 
of  fact  as  are  not  within  the  issue  of  non  est  factum. 

•  Thp  words  of  the  65th  section  of  the  act  are :  "  And  [  *  664  J 
where  suit  shall  be  instituted  on  any  bond  for  the  recovery 
of  duties  due  to  the  United  States,  it  shall  be  the  duty  of  the  court 
where  the  same  may  be  pending  to  grant  judgment  at  the  return 
term,  upon  motion ;  unless  the  defendant  shall  in  open  court,  &c.) 
make  oath  or  affirmation  that  an  error  hath  been  committed  in  the 
liquidation  of  the  duties  demanded  upon  such  bond,  specifying  the 
errors,  &c.,  &c ;  whereupon,  if  the  court  be  satisfied  that  a  continu- 
ance untU  the  next  succeeding  term  is  necessary  for  the  attainment 
of  justice,  and  not  otherwise,  a  continuance  may  be  granted  until 
the  next  succeeding  term,  and  no  longer."  In  our  opinion,  upon  the 
true  interpretation  of  this  provision,  the  legislature  intended  no  more 
than  to  interdict  the  party  from  an  imparlance,  or  any  other  means 
or  contrivances  for  mere  delay.  He  should  not  by  sham  pleadings, 
or  by  other  pretended  defences,  be  allowed  to  avail  himself  of  a  post- 
ponement of  judgment  to  the  injury  of  the  government,  and  in  fraud 
of  his  obligation  to  make  a  punctual  payment  of  the  duties  when 
they  had  become  due. 

But  we  perceive  no  recison  to  suppose  that  the  legislature  meant 
to  bar  the  party  from  any  good  defence  against  the  suit,  founded 
upon  real  and  substantial  merits.  And  certainly  we  ought  not,  in* 
common  justice,  to  presume  such  an  intention  without  the  most 
express  declarations.  To  deprive  a  citizen  of  a  right  of  trial  by  jury, 
in  any  case,  is  a  sufficientiy  harsh  exercise  of  prerogative,  not  to  be 
raised  by  implication  from  any  general  language  in  a  statute.  But 
to  presume  that  the  government  meant  to  shut  out  the  party  from  all 
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defences  against  its  claims,  however  well  foanded  in  law  and  justice, 
without  a  hearing,  would  be  pressing  the  doctrine  to  a  still  more 
oppressive  extent.  We  think  the  language  of  the  65th  section 
neither  requires  nor  justifies  any  such  interpretation.  It  merely  re- 
quires that  judgment  should  be  rendered  at  the  return  term,  unless 
delay  shall  be  indispensable  for  the  attainment  of  justice,  and  there 
is  no  impossibility  or  impracticability  in  the  court's  making  such 
rules  in  relation  to  the  filing  of  the  pleadings,  and  the  joining  of  issues 
in  this  peculiar  class  of  cases,  as  wiU  enable  the  causes  to  be  heard 
and  tried  upon  the  merits,  and  a  verdict  found  at  the  return  term  of 
the  court  It  is  a  matter  of  common  practice  in  all  classes 
[  •  666  ]  of  cases  *  at  least  in  one  of  the  circuits,  and  no  inconveni- 
ence or  hardship  has  hitherto  grown  out  of  it;  special  ex- 
ceptions, founded  upon  extraordinary  circumstances,  are  and  may  be 
disposed  of  upon  special  application  for  delay. 

We  have  thought  it  right  to  express  this  opinion  on  the  present 
occasion,  because  it  appears  that  there  has  been  a  diversity  of  judg- 
ment among  the  district  judges  upon  the  subject.  It  is  probable  that 
the  district  judge  of  the  southern  district  of  New  York,  will,  upon 
this  intimation,  grant  the  proper  relief.  If  he  should  not,  we  cannot 
interfere  by  way  of  mandamtcs  ;  unless  the  objection  is  put  upon  the 
record  in  a  proper  form,  which  it  does  not  appear  to  be  in  the  present 
case.  Motion  overruled. 

16  W.  870. 


Stephen  Lindsey  and  others.  Plaintiffs  in  Error,  v.  The  Lessee  o« 
Thomas  B.  Miller,  Defendant  in  Error. 

6  P.  666. 

The  act  of  March  2,  1807,  (2  Stats,  at  Large,  424,)  was  intended  to  core  defects  in  entries 
and  saryejs,  which  had  occurred  withont  fraad,  in  the  pursuit  of  a  valid  title,  but  not  to 
give  validity  to  a  title  under  a  Virginia  land  warrant,  not  within  the  reservation  made  bj 
that  State  in  the  act  of  cession  of  lands  northwest  of  the  Ohio. 

So  long  as  the  government  held  the  title  to  the  land  demanded,  there  could  be  no  adverse 
possession,  to  cause  the  statute  of  limitations  to  run. 

The  case  is  stated  in  the  opinion  of  the  court 

Emng  and  Corwin^  for  the  plaintiffs. 

Leonard  and  Doddridge^  contr^ 

[  •  672  ]       M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of 
the  circuit  court,  for  the  district  of  Ohio.  The  plaintiff  in  the  court 
below  prosecuted  an  action  of  ejectment  to  recover  possession  of 
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450  and  a  half  acres  of  land,  lying  in  what  is  called  the  Virginia 
military  district,  and  known  by  entry  numbered  12,495. 

Stephem  landsey  and  others  were  made  defendants,  and  were  prov- 
ed to  be  in  possession  of  the  land  in  controversy. 

On  the  trial,  the  plaintiff  exhibited  a  patent  for  the  land,  bearing 
date  the  1st  December,  1824,  which  was  founded  on  an  entry  and 
survey  executed  in  the  same  year. 

The  defendants  offered  in  evidence  a  patent  issued  by  the  common- 
wealth of  Virginia,  in  March,  1789,  to  Richard  C.  Anderson,  for  the 
same  land,  which  was  rejected  by  the  court.  They  then  gave  in  evi- 
dence an  entry  and  survey  of  the  l^nd,  made  in  January,  1783,  which 
were  duly  recorded  on  the  7th  of  April  in  the  same  year,  and  proved 
possession  for  upwards  of  thirty  years. 

The  plaintiff  then  offered  in  evidence  the  warrant  on  which  the 
entry  and  survey  of  the  defendants  were  made ;  accompanied  by 
proof  that  the  military  services  for  which  said  warrant  issued,  were 
performed  in  the  Virginia  state  line,  and  not  on  the  continental 
establishment  This  fact  was  apparent  on  the  face  of  the  warrant. 
To  the  admission  of  this  evidence  the  defendants  objected. 

The  defendants  then  requested  the  court  to  instruct  the  jury  that 
the  uninterrupted  possession  for  more  than  twenty-one  years,  was  a 
bar  to  the  plaintiff's  recovery.  That  this  possession  under  the  entry 
and  survey  before  stated,  ought  to  protect  them  against  the  title  of 
the  plaintiff.  The  court  refused  to  give  the  instructions ;  on  which 
ground,  and  because  the  court  admitted  the  evidence  offered 
by  the  plaintiff,  which  *  was  objected  to  by  the  defendants,  [  *  673  J 
a  bill  of  exceptions  was  taken,  which  presents  to  this  court 
the  above  questions. 

That  the  possession  of  the  defendants  does  not  bar  the  plaintiff's 
action,  is  a  point  too  clear  to  admit  of  much  controversy.  It  is  a 
well  settled  principle,  that  the  statute  of  limitations  does  not  run 
against  a  State.  If  a  contrary  rule  was  sanctioned,  it  would  only 
be  nece?^ary  for  intruders  upon  the  public  lands,  to  maintain  their 
possessions,  until  the  statute  of  limitations  shall  run ;  and  then  they 
would  become  invested  with  the  title  against  the  government,  and 
all  persons  claiming  under  it.  In  this  way,  the  public  domain  would 
soon  be  appropriated  by  adventurers.  Indeed,  it  would  be  utterly 
impracticable,  by  the  use  of  any  power  within  the  reach  of  the  govern- 
ment, to  prevent  this  result.  It  is  only  necessary,  therefore,  to  state 
the  case,  in  order  to  show  the  wisdom  and  propriety  of  the  rule  that 
the  statute  never  operates  against  the  government. 

The  title  under  which  the  plaintiff  in  the  ejectment  claimed,  ema- 
nated from  the  government  in  1824.     Until  *his  time  there  was  no 

26  • 
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tilie  adverse  to  the  claim  of  the  defendants.  There  can,  therefore, 
be  no  bar  to  the  plaintiflf's  action. 

To  understand  the  objection  to  the  validity  of  the  defendant's 
title,  under  their  entry,  survey,  and  patent,  it  will  be  necessary  to 
advert  to  the  conditions  on  which  the  district  of  country,  within  which 
the  location  was  made,  was  ceded  by  Virginia  to  the  United  States. 

By  her  deed  of  cession,  which  was  executed  in  behalf  of  the  com- 
monwealth by  her  delegates  in  congress  in  1784,  Virginia  con- 
veyed to  the  United  States  the  territory  northwest  of  the  Biver 
Ohio,  with  certain  reservations  and  conditions,  among  which  was  the 
following:  "  that  in  case  the  quantity  of  good  land  on  the  southeast 
side  of  the  Ohio,  upon  the  waters  of  the  Cumberland  River,  and 
between  the  Green  River  and  Tennessee  River,  which  have  been  re- 
served, by  law,  for  the  Virginia  troops  on  continental  establishment, 
should,  from  the  North  Carolina  line  becuring  in  further  upon  the 
Cumberland  lands  than  was  expected,  prove  insufficient  for  their 
legal  bounties ;  the  deficiency  should  be  made  up  to  the  said  troops 
in  good  lands,  to  be  laid  off  between  the  rivers  Sciota  and  Little 
Miami,  on  the  northwest  side  of  the  River  Ohio ;  in  such 
[  •  674  ]  •  proportions  as  have  been  engaged  to  them  by  the  laws  of 
Virginia." 

From  this  condition,  it  is  clear  that,  until  the  good  land  was  ex- 
hausted in  the  district  of  country  named,  the  holder^  of  Virginia 
warrants  had  no  right  to  locate  them  in  the  above  reservation.  This 
is  the  construction  given  by  congress  to  the  deed  of  cession,  as 
appears  from  a  resolution  adopted  by  them  on  the  subject.  It  was 
also  deemed  necessary  that  Virginia  should  give  notice  to  the  general 
government  when  the  Green  River  lands  were  exhausted,  which 
would  give  a  right  to  the  holders  of  warrants  to  locate  them  in  the 
district  north  of  the  Ohio. 

Lands  could  be  entered  in  this  district  only  by  virtue  of  warrants 
issued  by  Virginia,  to  persons  who  had  served  three  years  in  the 
Virginia  line,  on  the  continental  establishment. 

In  May,  1800,  by  an  act  of  congress,'  the  proper  officer  was 
authorized  to  "  issue  patents  on  surveys  which  have  been,  or  may  be 
made  within  the  territory  reserved  by  the  State  of  Virginia,  north- 
west of  the  River  Ohio,  and  being  part  of  her  cession  to  congress,  on 
warrants  for  military  services  issued  in  pursuance  of  any  resolution 
of  the  legislature  of  that  State,  previous  to  the  passing  of  that  act,  in 
favor  of  persons  who  had  served  in  the  Virginia  line  on  the  conti- 
nental establishment" 
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Several  laws  were  subsequently  passed  in  relation  to  this  reserva* 
tion,*  and  to  the  rights  of  warrant  holders ;  in  all  of  which  a  reference 
is  made  to  warrants  issued  for  services  performed  on  the  continental 
establishment.  This  was  in  conformity  to  the  deed  of  cession  ;  and, 
although  not  necesscu'y,  was  deemed  proper,  in  giving  time,  to  locate 
warrants  in  this  district,  in  cwrder  to  prevent  the  semblance  of  rigjjit 
from  being  acquired  by  virtue  of  locations  made  on  other  warrants 

It  was  known  that  Virginia  had  issued  other  military  warrants  for 
services  in  her  state  line,  which  gave  no  right  to  the  holder  to  make 
an  entry  in  the  above  district. 

In  the  act  of  the  2d  of  March,  1807,  to  extend  the  time  for  locat- 
'^wing  military  warrants  in  the  reserved  district,  and  for  other  ptirposes, 
^  is  provided,  "  that  no  locations  within  the  above-mentioned  tract, 
jUall,  after  the  passing  of  that  act,  be  made  on  tracts  of  land 
for  which  patents  had  been  previously  •issued,  or  which  had  [  *&15  J 
been  previously  surveyed;  and  any  patent  obtained  contrary 
to  the  provisions  of  that  act,  was  declared  to  be  null  and  void." 

As  by  the  deed  of  cession  the  fee  to  this  district  passed  to  the 
.  United  States,  the  patents  for  lands  entered  and  surveyed  within  it^ 
necessarily  emanated  from  the  general  government  It  is  therefore 
clear  that  the  circuit  court  did  not  err  in  rejecting,  as  evidence,  the 
patent  which  was  issued  by  Virginia  for  this  land  sev^^l  years  subse- 
quent to  the  deed  of  cession.  But  the  defendants  below  rely  upon 
their  survey,  as  being  protected  by  the  act  of  1807.  This  is  the  main 
point  in  the  case,  and  it  becomes  necessary  fully  to  consider  it 

The  entry  and  survey  of  the  defendants  were  made  before  the 
deed  of  cession,  but  it  is  not  contended  that,  at  the  time  this  location 
was  made,  the  land  within  this  district,  under  the  laws  of  Virginia, 
was  liable  to  be  appropriated  in  satisfaction  of  warrants  granted  by 
the  State  for  military  services  in  the  state  line.  The  fact,  therefore, 
of  this  location  having  been  made,  while  the  fee  of  this  district 
remained  in  Virginia,  cannot  give  it  validity,  as  the  entry  was  not 
made  in  pursuance  of  the  laws  of  Virginia. 

By  the  act  of  1807,  any  patent  is  declared  to  be  void  that  shall  be 
issued  on  an  entry  of  land  which  had  been  previously  patented  or 
surveyed.  This  language  is  general,  and  literally  applies  to  all 
surveys  which  had  been  previously  made,  whether  made  with  or 
without  authority.  Could  congress  have  designed  by  this  act  to 
protect  surveys  which  had  been  made  without  the  semblance  of 
authority  ?  If  an  intruder,  without  a  warrant,  had  marked  boundaries 
in  a  survey,  either  large  or  small,  would  it  be  protected  under  the  act  ? 
When  the  object  and  scope  of  the  act  are  considered,  and  other  laws 
which  have  been  enacted  on  the  same  subject,    and  the  deed  of 
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cession  are  referred  to,  it  would  seem  that  much  diflScuity  cannot  be 
felt  in  giving  a  correct  construction  to  this  provision. 

In  making  the  cession,  Virginia  only  reserved  the  right  of  satisfy- 
ing warrants  issued  for  military  services  in  the  state  line,  on  the 
continental  establishment.  Warrants  of  no  other  description,  there- 
fore, could  give  any  right  to  the  holder,  to  any  land  in  this  district. 
In  all  the  acts  subsequently  passed,  giving  further  time  for 
[  •  676  ]  the  location  of  warrants  in  this  reservation,  *  there  is  a  refer- 
ence to  the  kind  of  warrants  which  may  be  located.  And 
in  the  act  of  1807,  the  "  officers  and  soldiers  of  the  Virginia  line  on 
continental  establishment,  are  named  as  entitled  to  land  in  the 
district." 

No  act  of  congress  passed  subsequent  to  the  deed  of  cession,  which 
enlarged  the  rights  of  Virginia  to  this  district,  beyond  the  terms  of 
the  cession.  Longer  time  has  repeatedly  been  given  for  locations, 
but  no  new  rights  have  been  created.  It  would  seem,  therefore,  to 
follow,  that  when  the  act  of  1807  was  passed,  for  the  protection  of 
surveys,  congress  could  have  designed  to  protect  such  surveys  only 
as  had  been  made  in  good  faith.  They  could  not  4iave  intended  to 
sanction  surveys  made  without  the  shadow  of  authority,  or,  which  b 
the  same  thing,  under  a  void  authority. 

It  is  known  to  all  who  are  conversant  with  land  titles  in  this 
district,  that  the  mode  pursued  in  making  entries  and  surveys  under 
the  Virginia  land  law,  gave  rise  to  the  most  ruinous  litigations.  The 
docket  of  this  court  contains  abundant  evidence  of  this  fact.  By  the 
law  of  1807,  congress  intended  to  lessen  litigation. 

It  is  essential  to  the  validity  of  an  entry,  that  it  shall  call  for  an 
object  notorious  at  the  time,  and  that  the  other  calls  shall  have  pre- 
cision. A  survey,  unless  carried  into  grant,  cannot  aid  a  defective 
entry  against  one  made  subsequently.  The  survey,  to  be  good, 
must  be  made  in  pursuance  to  the  entry. 

To  cure  defects  in  entries  and  surveys  was  the  design  of  the  act  of 
1807.  It  was  intended  to  sanction  irregularities,  which  had  occurred 
without  fraud,  in  the  pursuit  of  a  valid  title.  In  the  passage  of  this 
act,  congress  could  have  had  no  reference,  but  to  such  titles  as  were 
embraced  by  the  deed  of  cession. 

The  case  of  Miller  and  others  v.  Kerr  and  others,  reported  in  7 
Wheat  1,  is  cited  by  the  defendants'  counsel  In  this  case,  the 
register  of  the  land-office  of  Virginia,  had  by  mistake,  given  a  warrant 
for  military  services  in  the  continental  line,  on  a  certificate  authoriz- 
ing a  warrant  for  services  in  the  state  line.  An  equity  acquired 
under  this  warrant  was  set  up  against  a  legal  title  subsequently 
obtained ;  but  the  court  sustained  the  legal  title.     They  considered 
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the  register  a  ministerial  officer,  and  that  his  official  acts,  as 
such,  might  be  inquired  *  into.  This  entry  was  made  subse-  [  *  677  ] 
quent  to  the  deed  of  cession  ;  and  the  court  seemed  to  think 
if  this  territory  had  not  been  ceded,  there  would  have  been  great 
force  in  the  argument,  that,  as  the  holder  was  entitled  to  the  land  for 
services  rendered,  and  as,  'by  the  mistake  of  the  officer,  he  had  been 
prevented  from  locating  the  warrant  in  Kentucky,  and  as  no  provision 
existed  by  which  his  claim  could  be  satisfied,  if  the  entry  made 
should  not  be  sustained,  that  under  such  circumstances  it  should  be 
held  valid.  The  case  was  a  hard  one,  but  the  court  were  clear  that, 
by  virtue  of  the  warrant  thus  issued,  no  right  could  be  acquired  in  the 
Virginia  reservation. 

The  case  of  Hoofnagle  and  others  v.  Anderson,  7  Wheat.  212,  is 
strongly  relied  on  as  a  case,  if  not  directly  in  point,  that  has  at  least  a 
strong  bearing  on  the  question  under  consideration.  In  that  case,  the 
court  decided  that  a  patent  is  a  title  from  its  date,  and  conclusive 
against  all  those  whose  rights  did  not  commence  previous  to  its 
emanation.  The  entry  on  which  this  patent  was  founded  was  made 
in  the  Virginia  reservation,  by  virtue  of  a  warrant  which  was  in  fact 
issued  for  services  in  the  state  line ;  but  it  was  stated  on  its  face  to 
have  been  iesued  for  services  on  the  continental  establishment. 

This  case  would  have  been  similar  to  the  one  under  consideration, 
if  the  patent  had  not  been  issued  ;  but  the  decision  turned  against 
the  subsequent  locator,  on  the  ground  that  the  patent  appropriated 
the  land. 

The  court  say,  that  the  "  principle  is  well  settled,  that  a  patent  is 
unassailable  by  any  title  commenced  after  its  emanation."  The 
case  of  Jackson  v,  Clark  et  al.  1  Pet  628,  it  is  contended,  bears  a 
close  analogy  to  the  one  under  examination.  That  was  a  case  where 
the  act  of  1807  was  decided  to  protect  a  survey,  although  made  on 
a  warrant  which  had  been  previously  located  and  not  withdrawn. 
But  the  court  sustained  the  survey,  on  the  ground  that  it  was  not  a 
void  act,  though  it  might  be  irregular.  That,  to  the  purchaser  of  the 
survey,  there  was  no  notice  of  irregularity,  much  less  of  fraud. 

The  warrant  was  valid,  and  upon  its  face  authorized  the  entry. 
The  entry  had  been  regularly  made  on  the  books  of  the  surveyor,  and 
the  survey  had  been  executed  by  a  regular  officer;  and  the  only 
objection  to  the  validity  of  the  proceedings  was,  that  the 
warrant  had  been  previously  located.  This  *  location,  the  [  *  678  ] 
court  said,  might  be  withdrawn,  and  that  would  remove  all 
objections  to  the  subsequent  proceedings.  And  they  intimate  that 
the  powers  of  a  court  of  chancery  were  sufficient  to  have  compelled 
the  original  locator  to  withdraw  the  first  entry,  or  enjoin  him  from 


SIO         SUPREME   COURT  OF  THE  UNITED  STATES. 

Lindsej  v.  HiHer's  Lettee.    •  P. 

the  use  of  it,  so  as  to  remove  the  objections  to  the  second  entiy.  Under 
all  the  circumstajices  of  the  case,  they  consider  that  the  second  survey 
was  protected  from  subsequent  entries  by  the  act  of  1807. 

They  say :"  If  it  be  conceded  that  this  provision  in  the  above  act 
was  not  intended  for  the  protection  of  surveys  which  were  in  them- 
selves absolutely  void,  it  must  be  admitted  that  it  was  intended  to 
protect  those  which  were  defective,  and  which  might  be  avoided  foi 
irregularity." 

There  can  be  no  doubt  that  congress  did  intend  to  protect  surveys 
which  had  been  irregularly  made,  and  it  is  equally  clear  that  they 
did  not  design  to  sanction  void  surveys.  A  survey  is  void,  unless 
made  under  the  authority  of  a  warrant ;  and  it  need  not  be  stated 
again,  that  the  warrant  under  which  the  survey  of  the  defendants  in 
the  circuit  court  was  made,  gave  no  right  to  the  holder  to  approinriate 
land  north  of  the  Ohio. 

Neither  the  entry  nor  the  survey  is  a  legal  appropriation  of  the 
land.  The  claimant  is  only  vested  with  the  equitable  estate,  until 
his  entry  and  survey  have  been  carried  into  grant 

This  court  decided,  in  the  case  of  Taylor's  Licssee  v.  Myers,  7 
Wheat.  23,  that  the  act  of  1807,  did  not  protect  a  survey  from  which 
the  entry  had  been  withdrawn. 

In  the  argument,  it  was  insisted  that  the  entry  and  survey  having 
been  made  in  the  name  of  Richard  C,  Anderson,  the  principal  surveyor, 
were  void  under  the  laws  of  Virginia,  that  by  those  laws  he  was 
prohibited  from  making  an  entry  in  his  own  name. 

As  there  are  other  points  in  the  cause  on  which  the  decision  may 
rest,  it  is  unnecessary  to  investigate  this  one  further  than  to  observe 
that,  under  other  circunostances,  it  might  be  entitled  to  serious  con- 
sideration. 

This  is  a  case  of  great  hsurdship  on  the  part  of  the  defendants 
below ;  and  regret  is  felt  that  the  principles  of  law  which  are  involved 
in  the  cause  do  not  authorize  a  reversal  of  the  judgment  given  by 

the  circuit  court. 
[  •  679  ]       *  The  judgment  must  be  affirmed,  with  costs^  and  the 
cause  remanded  for  further  proceedings. 

Baldwin,  J.,  dissented,  and  gave  an  opinion  in  writing  which  wma 
not  published. 

12  P.  264;  8  H.  82,  650;  18  W.  104;  14  W.  146;  8  O.  48a 
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Cadwalladbr  Wallace,  Plaintiff  in  Error,  v.  Josiah  C.  Parker* 
Defendant  in  Error. 

6  P.  680. 

rhe  act  of  March  2, 1807,  (2  Stau.  at  Laige,  424 J  to  cure  defects,  &c^  in  entriee  and  Borveyti, 
&c.,  extends  to  every  case  which  comes  within  the  reservation  made  by  Virginia  in  her  act 
of  cession ;  and  a  warrant  which  in  fact  was  issued  in  virtue  of  a  resolution  of  the  general 
assembly  of  that  State,  before  the  act  of  cession,  for  military  services  in  the  continental 
line,  is  within  the  act  of  cession,  tluto^h  it  does  not  purport  on  ita  face  to  be  issued  bj 
virtue  of  such  resolution,  and  though  the  term  of  service  was  not  as  great  as  was  required 
by  the  standing  law  of  the  State  for  such  grants  at  the  time  the  resolution  was  passed. 

The  case  is  stated  in  the  opinion  of  the  court. 
Creighton^  for  the  plaintiff 
Carwin^  contra, 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  686  J 

This  is  a  writ  of  error  to  a  decree  pronounced  by  the 
supreme  court  of  the  State  of  Ohio,  sitting  in  and  for  the  county  of 
Brown,  in  a  case  in  which  the  defendant  in  errcMr  was  plaintiff     The 
case  must,  therefore,  be  brought  within  the  25th  section  of  the  Judi- 
ci;il  Act,^  or  this  court  cannot  take  jurisdiction  of  it. 

The  plaintiff  in  error  alleges  that  the  construction  of  an  act  of 
congress  was  drawn  in  question  on  the  trial,  and  that  the  decision 
was  against  the  title  set  up  under  the  act;  and  also,  that  the  con- 
struction of  a  state  law  was  drawn  in  question,  as  being  contrary 
to  an  act  of  congress,  and  the  decision  was  in  favor  of  the  party 
claiming  under  the  state  law. 

Josiah  Parker  obtained  a  land-warrant  from  the  land-office  of 
Virginia,  for  his  services  in  the  Virginia  line,  on  continental 
•establishment  The  defendant  in  error  having  located  the  [  *  687  ] 
warrant  on  lands  in  the  military  reserve,  and  received  a 
patent  therefor,  instituted  a  suit  in  chancery  against  the  plaintiff 
in  error,  who  held  the  same  land  under  a  prior  grant,  and  obtained  a 
decree  for  a  conveyance.  This  court  cannot  examine  the  general 
merits  of  the  decree.  Our  inquiries  are  in  this  case  limited  to  the 
question,  whether  the  record  shows  that  an  act  of  congress  has  been 
misconstrued,  to  the  injury  of  the  plaintiff  in  error,  or  the  title  of  the 
defendant  in  error  has  been  sustained  by  a  law  of  a  State  which  is 
repugnant  to  a  law  of  the  United  States.  Both  questions  depend  on 
the  construction  of  the  act  by  which  Virginia  ceded  the  territory  she 
claimed  northwest  of  the  River  Ohio  to  the  United  States,  of  the 
resolution  accepting  the  deed  of  cession,  and  of  the  acts  of  congress 

■  1  Stats,  at  Large,  85. 


812         SUPREME   CODRT  OF  THE  LIMITED   STATES. 

Wallace  v.  Parker.    6  P. 

prolonging  the  time  for  completing  titles  to  lands  within  the  Virginia 
military  reservation. 

The  deed  of  cession  was  executed  by  the  members  of  congress, 
then  representing  the  State  of  Virginia,  on  the  Ist  of  March,  1784 ; 
in  virtue  of  a  power  conferred  on  them  by  the  act  of  cession,  which, 
act  it  recites.  One  of  the  conditions  on  which  the  cession  is  made, 
is,  1  Laws  U.  S.  p.  474,  "  that  in  case  the  quantity  of  good  lands  on 
the  southeast  side  of  the  Ohio,"  "  which  have  been  reserved  by  law, 
for  the  Virginia  troops  or  continental  establishment,  should ''  "  prove 
insufficient  for  their  legal  bounties,  the  deficiency  should  be  made  up 
to  the  said  troops,  in  good  lands  to  be  laid  off  between  the  rivers 
Sciota  and  Little  Miamis,  on  the  northwest  side  of  the  River  Ohio, 
in  such  proportions  as  have  been  engaged  to  them  by  the  laws  of 
Virginia." 

The  deed  was  accepted  by  congress  according  to  its  terms.  The 
act  of  cession  to  which  the  deed  refers  was  passed  on  the  20th  of 
December,  1783. 

In  his  answer  to  an  amended  bill  filed  by  the  plaintiff  in  the  state 
court,  the  defendant  says :  "  That  if  the  complainant's  entry  does  con- 
tain that  certainty  and  precision  which  the  law  requires,  in  order  to 
constitute  a  valid  entry,  yet  the  complainant  has  no  equitable  claim 
to  the  lands  in  question,  because,  first,  said  entry  is  based  upon  a 
resolution  warrant,  which  is  not  protected  by  any  act  of  congress ; 
and  cannot,  therefore,  be  a  foundation  on  which  to  base  a  valid 

entry." 
[  *  688  ]       •  The  warrant  to  which  the  answer  refers  is  in  the  usual 
form,  and  does  not  purport  to  have  been  issued  in  virtue  of 
a  resolution.     But  the  warrant  did  in   fact  issue  on  a  resolution 
which  appears  in  the  proceedings  in  the  cause. 

It  appears  that  Colonel  Josiah  Parker  presented  a  petition  to  the 
genersd  assembly  of  Virginia,  in  which  he  stated  himself  to  have 
served  two  years  and  ten  months  in  the  Virginia  line  on  continental 
establishment,  after  which  he  resigned  his  commission  as  a  colonel 
in  the  army.  That,  since  his  resignation,  he  had  been  called  into 
service  as  colonel,  commanding  a  corps  of  militia,  during  every 
invasion  of  the  State.  He  prays  that  the  assembly  will  grant  him 
a  colonel's  allowance  of  lands.  This  petition  was  referred  to  a  com- 
mittee, whose  report  stated  the  facts,  and  concluded  with  the  follow- 
ing resolution :  "  Resolved,  that  the  petition  of  the  said  Josiah  Parker, 
praying  that  he  may  be  allowed  the  bounty  in  lands,  by  law  given  to 
a  colonel  in  the  continental  line,  is  reasonable,"  This  resolution  was 
approved  by  the  senate,  and  was  passed  the  20th  of  November,  1783. 

In  March,  1807,  congress  passed  an  act,  extending  the  time  for 


JANUARY  TERM,  1882.  318 

Wallace  9.  Paiker.    6  P. 

*ocating  Virginia  military  land-wairants,  which  enacts  "that  the 
officers  and  soldiers  of  the  Virginia  line  on  continental  establishment, 
their  heirs  or  assigns,  entitled  to  bounty  lands  within  the  tract  re- 
served by  Virginia,  between  the  little  Miami  and  Sciota  rivers,  for 
satisfying  the  legal  bounties  to  her  officers  and  soldiers  upon  conti- 
nental establishment,  shall  be  allowed  a  further  time,"  &c.  This  act 
was  continued  by  subsequent  acts,  so  as  to  be  in  force  when  the  sur- 
vey was  made  under  which  the  complainant  in  the  state  court  ob- 
tained his  decree.     Does  the  act  cover  his  case  ? 

We  think  it  extends  to  every  case  which  comes  within  the  reser- 
vation made  by  Virginia  in  her  act  of  cession.  The  deficiency  of 
good  lands  on  the  southeast  of  the  River  Ohio,  having  been  admitted 
by  congress,  the  inquiry  is,  whether  the  warrant  granted  to  Josiah 
Parker  is  among  those  for  which  the  reserve  on  the  northwestern 
side  of  that  river  was  made  ? 

The  resolution  grants  the  land  to  Josiah  Parker  as  a  colonel  in  the 
continental  line.  At  the  time  it  was  passed,  Virginia  pos- 
sessed the  territory  in  which  it  was  located  in  *  absolute  [  *  689  ] 
sovereignty.  The  deed  of  cession  had  riot  been  executed, 
nor  had  the  act  been  passed  by  which  that  deed  was  authorized. 
Congress,  by  accepting  the  cession,  admitted  the  right  to  make  it, 
and  that  right  has  never  since  been  drawn  into  question. 

The  resolution  then  gave  to  Josiah  Parker  all  the  right  it  purported 
to  give.  What  was  that  ?  "  The  bounty  in  lands  by  law  given  to  a 
colonel  in  the  continental  line."  By  this  resolution,  Josiah  Parker 
was  placed  by  the  State  of  Virginia  on  precisely  the  same  footing 
with  a  colonel  who  claimed  under  the  act  which  had  previously  been 
passed.  Had  the  cession  never  been  made,  no  distinction  could  have 
been  taken  between  them.  The  officer  by  whom  the  warrant  was 
issued,  perceived  no  distinction,  and  the  warrant  is  expressed  to  be 
"  for  his  services  for  three  years  as  a  colonel  in  the  Virginia  conti- 
nental line."  To  discover  what  services  the  legislature  received  as 
an  equivalent  for  two  months  of  this  time,  services  performed  at  the 
head  of  corps  of  militia,  we  must  look  at  the  petition  and  the  report 
of  the  committee. 

Bat  the  legislature  at  that  time  possessed  the  same  power  to  be- 
stow their  bounty  on  an  officer  who  had  performed  the  services  stated 
in  Colonel  Parker's  petition,  and  in  the  report  of  the  committee,  as  on 
one  who  had  completed  his  three  years  in  the  continental  line.  They 
possessed  the  same  power  to  bestow  that  bounty  on  an  individual 
in  the  form  of  a  resolution,  as  on  their  officers,  generally,  in  the  form 
of  an  act  The  one  conferred  the  same  rights  as  the  other,  and  was 
equally  obligatory  on  the  State.  Had  the  lands  been  retained  by 
VOL.  X.  27 
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Virginia,  no  distinction  coi;dd  have  been  made  between  these  daima, 
and  it  is  impossible  to  perceive  any  reason  why  she  should  have  dis- 
tinguished  between  them  in  the  reservation  contained  in  her  act  of 
cession.     Do  the  words  of  the  act  set  up  this  distinction  ? 

They  are  "  that  in  case  the  quantity  of  good  land  on  the  southeast 
side  of  the  Ohio^  which  have  been  allowed  by  law  for  the  Virginia 
troops  upon  continental  establishment,  should,"  "  prove  insufficient 
for  their  legal  bounties,  the  deficiency  should  be  made  up,"  dec 

It  cannot  be  doubted  that  Colonel  Parker's  warrant  might  have 
been  located  on  the  lai^d  "reserved  by  law  on  the  southeast 
[  •  690  ]  'side  of  the  Ohio,  for  the  Virginia  troops  upon  continental 
establishment" 

This  reservation  is  made  in  general  terms.  It  is  not  conseeted 
with  the  allotment  of  specific  quantities  for  specific  services.  Pro- 
visions were  afterwards  made  for  this  subject,  and  those  provisions 
varied  at  different  times.  At  one  time,  service  was  required  during 
the  war ;  by  another  act,  three  years  service  entitled  the  officer  to  his 
bounty,  and  an  increased  bounty  was  allowed  for  those  who  Wid 
served  six  years  and  upwards.  Officers  who  resigned  after  serving 
three  years,  were  entitled  to  the  bounty  by  an  act  which  was  passed  so 
late  as  the  year  1782.  Particular  resolutions  were  passed  afterwards, 
in  favor  of  offiqers  who  were  deemed  by  the  legislature  to  have  per- 
formed services  as  meritorious  as  if  they  had  remained  in  the  regular 
army  for  three  years.  All  these  warrants  were  equally  entitled  to  be 
satisfied  out  of  the  land  "  reserved  by  law  on  the  southeast  side  of 
the  Ohio  for  the  Virginia  troops  on  continental  establishment"  They 
were  equally  "legal  bounties,"  equally  bounties  "which  had  been 
engaged  to  them  by  the  laws  of  Virginia,"  before  her  cession  of  the 
territory  northwest  of  the  Ohio  ;  for  a  resolution  receiving  the  assent 
of  both  houses,  is  a  law  as  operative  as  an  act  of  assembly. 

K,  then,  under  the  laws  of  Ohio,  we  may  consider  the  petition  of 
Colonel  Parker  and  the  report  of  the  committee  as  part  of  the  record 
in  this  cause,  the  court  of  Ohio  does  not  appear  to  us  to  have  mis- 
construed the  act  of  cession  or  any  act  of  congress. 

The  decree  of  the  supreme  court  of  the  State  of  Ohio  sitting  in 
and  for  the  county  of  Brown  is  affirmed,  with  costs. 

10  P.  108. 
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Tbb  United  StateSi  Appellants,  v.  Don  Fernando  db  la  Maza 
Arbedondo,  and  others,  Appellees. 

6  P.  691. 

Under  the  act  of  Maj  23, 1828»  (4  Stats,  at  Large,  284,)  concoromg  private  land  Itaims  m 
Florida,  the  acts  of  pabllc  officers  of  Spain,  in  making  a  graat  of  land,  were  presumed  to 
be  done  bj  legitimate  authority,  and  to  be  valid,  in  the  absence  of  fraud. 

By  the  8th  article  of  the  treaty  between  the  United  States  and  Spain,  of  February  22,  1819^ 
(8  Stats,  at  Large,  252,)  the  lands  theretofore  conpletely  granted  by  the  king  were  excepted 
out  of  the  grant  to  the  United  States.  The  original  of  that  treaty,  in  the  Spanish  language, 
not  corresponding  precisely  with  the  original  in  EnglLsh,  the  language  of  the  former  is  to 
be  taken  as  expressing  the  intent  of  the  grantor  as  to  the  lands  granted  and  reserved. 

The  words  *'•  in  possession  of  the  lands,"  in  the  8th  article  of  the  treaty,  do  not  require 
actnal  occupancy ;  they  are  satisfied  by  that  constructive  possession  which  is  attributed  by 
the  law  to  legal  ownership. 

A  conditioir'to  settle  two  hundred  families  on  the  land  granted,  was  held  to  be  a  condition 
subsequent,  and  that,  in  equity,  the  change  of  jurisdiction  and  circumstances  had  excused 
its  performance. 

An  inquisition  having  been  takem  under  the  Spanish  authorities,  by  which  it  was  found  that 
the  Indians  had  previously  abandoned  the  lands  granted,  this  was  held  to  be  r<s  judicata. 

As  respects  performance  of  the  conditions  of  a  grant  by  a  private  grantee,  the  date  of  a 
treaty  is  the  time  of  its  final  ratification. 

Appeal  fiom  the  superior  court  of  the  eastern  district  of  Florida. 

On  the  nth  day  of  November,  1828,  the  appellees  filed  their 
petition  in  the  superior  court  of  the  eastern  district  of  Florida, 
against  the  United  States,  under  the  act  of  congress  passed.  May 
23, 1828. 

The  substance  of  the  petition  is  stated  in  the  opinion  of 
the  court     *  The  grant  and  other  proceedings  annexed  to  [  *  692  } 
the  petition  were  as  follows: — 

Don  Alexander  Ramirez,  intendant  of  the  army,  and  sub-delegate 
superintendent-general  of  the  royal  domain  of  the  Island  of  Cuba 
and  the  two  Floridas,  president  of  the  tribunal  of  accounts  and  of 
the  board  of  tithes,  superintendent  of  the  department  of  the  crusades, 
judge  particular  of  vessels  putting  in  port  by  stress  of  weather,  and 
protector  of  the  royal  lottery,  superior  chief  and  inspector  of  the 
royal  factory  of  segars,  &c. 

Whereas,  Don  Fernando  de  la  Maza  Arredondo  and  Son,  mer- 
chants  of  this  city,  have  presented  a  memorial  to  this  intendancy- 
general  and  sub-delegate,  of  the  12th  of  November  last,  in  which 
they  pretend  to  obtain,  as  a  gratuitous  grant,  a  lot  of  land  in  East 
Florida,  where  they  have  been  established,  and  where  still  remains 
tiie  greater  part  of  their  family,  and  a  great  deal  of  their  property, 
oflfering  to  form  an  establishment  in  the  territory  known  under  the 
name  of  Alachua,  as  it  is  adapted  to  the  growing  of  cattle  and  the 
culture  of  provisions;  said  establishment  to  be  composed  of  two 
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hundred  families,  which  they  are  to  convey  at  their  own  costs,  pro- 
posing other  advantages  which  will  result,  not  only  in  favor  of  the 
other  inhabitants  already  established,  and  residents  of  the  city  of 
St.  Augustine,  but  also  in  favor  of  the  Creek  and  Seminole  Indians 
living  'on  the  borders  of  that  country,  provided  they  obtain  in  abso- 
lute property  the  said  grant,  limited  to  four  leagues  of  land  to  every 
point  of  the  compass,  fixing  as  the  central  point  thereof  the  in- 
dicated tract  of  Alachua.  And  the  said  memorial  having  passed  by 
my  decree  of  the  12th  instant,  to  the  captain  of  infantry,  Don  Vin- 
cente  Sebastian  Pintado,  surveyor-general  of  the  two  Floridas,  for 
his  information,  which  he  gave  on  the  15th  of  the  same  month,  with 
all  the  necessary  information  and  solid  reasons  which  demonstrate 
and  make  known  the  convenience  and  utility  of  providing  for  the 
increase  of  population  in  said  province,  without  expense  to  the  royal 
treasury,  and  of  accepting  the  offers  of  the  interested  parties,  on 
account  of  the  importance  of  the  undertaking,  and  of  the  consid- 
erable disbursements  which  they  will  have  to  make  to  carry  the 

same  into  eflFect  In  consequence  thereof^  by  a  decree  oi 
[•693]  the   same  day,   the   subject  was   communicated    to   *the 

auditor  fiscal  of  the  royal  domain,  who,  in  his  representa- 
tions of  the  17th,  founded  on  the  sovereign  disposition  concerning 
the  increase  of  population  in  those  possessions  of  his  Majesty,  sup- 
ported the  pretensions  of  M aza  Arredondo  and  Son,  gave  his  con- 
sent in  order  that  the  land  which  they  solicit  be  granted  to  them  in 
the  terms  they  propose.  Wherefore,  on  the  day  of  yesterday,  I  pro- 
vided the  act  which  follows:  Seen.  In  virtue  of  the  royal  order  of 
the  3d  of  September,  in  this  year,  by  which,  in  appointing  me  super- 
intendent of  the  two  Floridas,  his  Majesty  commands  me,  in  express 
terms,  to  provide  for  the  increase  of  population  in  those  provinces 
by  every  means  which  my  prudence  and  zeal  may  dictate,  with  the 
concurrence  of  his  lordship,  the  fiscal,  and  with  the  report  of  the 
surveyor-generaJ  of  the  said  province,  the  tract  called  Alachua,  in 
East  Florida,  is  declared  to  belong  to  the  royal  domain.  In  conse- 
quence whereof,  and  in  attention  of  the  notorious  integrity  and 
fidelity,  to  the  known  capital  and  other  good  qualities  of  Don  Fer- 
nando de  la  Maza  Arredondo  and  Son,  I  grant  to  them  the  part 
which  they  solicit  of  the  said  tract  belonging  to  the  royal  domain, 
in  conformity  to  the  sovereign  dispositions  on  this  matter,  and  with 
the  precise  condition  to  which  they  obligate  themselves  to  establish 
thereon  two  hundred  families,  which  ought  to  be  Spanish,  with  all 
the  requisites  which  are  provided  for,  and  others  which  will  be  pro- 
vided by  this  superintendency,  in  virtue  of  the  said  royal  order ;  the 
said  estabfishment  to  begin  to  be  carried  into  effect  in  the  term  of 
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three  years,  at  furthest,  without  which  this  grant  will  be  null  and 
void  ;  said  grant  is  also  understood  to  be  made  without  prejudice  to 
a  third  party,  and  especially  to  the  Indians,  natives  of  that  land,  who 
may  have  returned,  or  may  pretend  to  return,  to  make  there  their 
plantations.  Let  this  expedient  pass  to  the  surveyor-generaJ  above 
mentioned,  in  order  that  he  may  make  the  corresponding  plot,  in 
conformity  to  his  information,  and  the  granted  extent  of  four  leagues 
to  every  wind,  in  a  rectilineal  figure,  with  all  possible  perspicuity,  to 
avoid  future  doubts  and  litigations;  which  being  done,  let  the  title 
in  form  be  executed,  with  the  same  plot  annexed  thereto,  a  copy  of 
which  will  remain  in  the  expedient,  with  the  provision  that  the  said 
three  years  allowed  to  commence  the  establishment  of  fam- 
ilies are  to  run  and  be  counted  from  "this  date;  and  that,  [  *  694  j 
on  the  first  families  being  prepared  and  disposed,  the 
grantees  will  give  notice  of  it,  together  with  a  list  of  the  individuals, 
and  mention  made  of  the  places  of  which  they  are  natives,  of  their 
occupation,  in  order  that  the  orders  and  instructions  which  the 
government  and  the  superintendency  of  the  royal  domain  in  East 
Florida  may  see  fit  to  give,  be  issued,  and  in  order  that  an  accomit 
of  the  whole  be  given  in  proper  time  to  his  Majesty. 

The  figurative  plan  formed  by  the  surveyor-general  aforesaid 
being  presented,  with  the  explanation  which,  in  continuation,  he 
gave  of  the  survey  and  demarcation,  it  results  that  the  tract  of  land 
is  situated  in  East  Florida,  fifty-two  mUes,  more  or  less,  distant  west 
from  the  city  of  St  Augustine,  and  about  thirty-six  miles  west  of 
the  western  margin  of  the  River  St.  Johns ;  bounded  on  every  side 
by  vacant  lands,  the  place  known  by  the  name  of  Alachua  being 
towards  the  centre,  which  place  was  formerly  inhabited  by  a  tribe 
of  the  Seminole  nation,  which  abandoned  it ;  and  according  to  the 
dimensions  and  form  which  were  given  to  the  tract  in  said  plot,  and 
the  report  annexed  to  it,  it  is  specified  that,  as  the  leagues  used  in 
that  province  are  equal  to  three  English  miles,  containing  each  one 
thousand  seven  hundred  and  sixty  yards,  or  eighty  chains  of  Gunter, 
(he  space  granted  contains  two  hundred  and  eighty-nine  thousand 
six  hundred  and  forty-five  English  acres,  and  five  sevenths  of  an 
acre,  equal  to  three  hundred  and  forty-two  thousand  two  hundred 
and  fifty  arpents,  and  one  seventh  of  an  arpent,  a  measure  used  in 
West  Florida,  and  counting  for  an  English  acre  one  hundred  and 
sixty  perches  and  sixteen  and  a  half  feet,  London  measure,  to  a  lin- 
eal perch,  as  used  in  the  time  of  the  British  dominion,  and  tolerated 
since  by  our  government.  Wherefore,  in  the  exercise  of  the  facul- 
ties which  have  been  conferred  upon  me  by  the  king  our  lord,  whom 
may  God  preserve,  and  in  his  royal  name,  I  do  grant,  gratuitously, 

27* 
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to  the  sakl  Don  Fernando  de  la  Maza  Arredondo  and  Son,  the 
number  of  acres  of  land  as  above  stated,  under  the  limits,  courses, 
and  distances  pointed  out  in  the  figurative  plot,  a  copy  of  which 
will  be  annexed  to  this  title,  in  order  that  they  may  possess 
the  same  as  their  own  property,  and  enjoy  it  as  the  exclusive 
owners  thereof,  and   in  the  terms  exposed  in  my  decree  inserted 

in  it 
[  •  695  ]       •  In  testimony  whereof,  I  have  ordered  the  execution  of 

this  title,  signed  before  me,  and  sealed  with  the  royal  seal 
used  in  my  office,  and  countersigned  by  the  commissary  of  war, 
Don  Pedro  Carambot,  his  Majesty's  secretary  of  this  intendancy  and 
of  the  sub-delegate  superintendency-general.  Given  in  the  Havana, 
on  the  22d  of  December,  1817. 

[  L.  s.  ]  Alexandro  Ramirez. 

Peter  Carambot. 

An  account  of  the  preceding  title  has  been  taken  and  registered  in 
the  book  prepared  for  that  purpose  in  the  secretary's  office  under  my 
charge.     Havana,  date  as  above.  Carambot. 

Don  Juan  Nepomuceno  de  Arrocha,  honorary  comptroller  of  the 
army,  and  secretary  of  the  intendancy  of  the  public  finance  of  this 
island,  and  that  of  Puerto  Rico. 

I  do  hereby  certify  that,  in  compliance  with  the  decree  of  the  7th 
of  this  month,  of  the  superintendent,  Don  Francisco  Javier  Ambari, 
made  at  the  petition  of  Don  Fernando  de  la  Maza  Arredondo,  of  the 
4th  instant,  and  filed  in  the  secretary's  office  under  my  charge,  exists 
the  royal  order  of  the  following  tenor. 

His  Majesty,  understanding  by  the  letters  of  your  lordship  of  the 
14th  and  18th  of  August,  and  2ist  of  October,  of  the  year  last  past, 
Nos.  18,  28,  and  107,  of  the  resolution  concluded  with  the  captain- 
general  of  that  island,  to  regulate  all  that  appertains  to  the  branch 
of  the  royal  finance,  and  to  attend  to  the  protection  and  advance- 
ment of  the  two  Floridas ;  and  having  conformed  himself  with  the 
advice  given  by  the  supreme  council  of  the  Indies,  in  their  delibera- 
tions held  on  the  11th  of  August  last,  his  Majesty  has  been  pleased 
to  approve,  for  the  present^  all  which  has  been  done  with  respect  to 
the  regulations  of  said  branch,  as  also  the  supplies  administered  by 
the  board  of  royal  finance  for  the  payment  of  the  regiment  of  Lou- 
isiana, and  other  indispensable  expenditures  for  the  fortifications  and 
defence  of  the  cities  of  St,  Augustine  and  Pensacola,  authorizing 
your  lordship,  in  case  of  necessity,  to  aid  or  supply  them, 
f  •  696  ]  *  His  Majesty,  likewise,  has  determined,  for  the  present, 
the  superintendency  of  the  two  Floridas  in  favor  of  your 
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lordship,  as  superintendent  of  the  Island  of  Cuba ;  and,  lastly,  his 
Majesty  has  been  pleased  to  command  to  inform  your  l(»rdship,  as  I 
now  do,  that  you  facilitate  the  increase  of  the  population  of  those 
provinces,  by  all  means  which  your  prudence  and  zeal  can  dictate, 
informing,  as  soon  as  possible,  the  motives  for  the  absence  of  Don 
Juan  Miguel  de  Losadas,  and  Don  Manuel  Gonzalez  Almurez,  from 
their  offices. 

All  which  I  communicate  to  your  lordship  by  royal  order,  and  for 
your  intelligence  and  compliance  thereof!  God  preserve  your  lord- 
ship many  years,  Garay. 

Madrid,  Septoraher  8,  1817. 

Havana,  October  10,  1823. 

To  the  Intendant  of  Havana.  Juan  Nepomuceno  de  Arrocha. 

From  Senor  Don  Jose  Fuertes,  intendant  pro,  tem.^  advising  his 
having  delivered  the  command  to  Senor  Don  Alex'o  Ramirez,  chosen 
by  his  Majesty. 

Uabano,  July  3,  18J6. 

The  king,  our  master,  having  been  pleased  to  confer  on  Senor  Don 
Alexander  Ramirez,  by  a  royal  commission  of  the  5th  of  October, 
of  the  year  last  past,  the  posts  of  intendant  of  the  army,  superintend- 
ent-general sub-delegate  of  the  royal  domain,  which  I  have  provis- 
ionally exercised  by  royal  order,  he  has  this  day  taken  possession  of 
them,  and  I  advise  your  excellency  of  it  for  your  information,  and 
due  effects  to  the  service  of  his  Majesty.  May  God  preserve  your 
excellency  many  years.  Jose  de  Fuertes. 

His  excellency,  sub-delegate  of  the  royal  domain. 

The  other  material  facts  appear  in  the  opinion  of  the  court. 

•  (Jail  and  Wirt^  with  whom  also  was  Taney^  (attorney-  [  *  706  ] 
general,)  for  the  United  States. 

White  and  Berrien^  with  whom  also  was  Webster^  for  the  appellees. 

•  Baldwin,  J.,  delivered  the  opinion  of  the  court  [  *  706  1 
This  is  an  appeal  from  the  decree  of  the  judge  of  the  supe- 
rior court  for  the  eastern  district  of  the  territory  of  Florida. 

After  the  acquisition  of  Florida  by  the  United  States,  in  virtue  of 
the  treaty  with  Spain,  of  the  22d  of  February,  1819,  various  acts  of 
congress  were  passed  for  the  adjustment  of  private  claims  to  land 
within  the  ceded  territory.  The  tribunals  appointed  to  decide  on 
them,  were  not  authorized  to  settle  any  which  exceeded  a  league 
square :  on  those  exceeding  that  quantity,  they  were  directed  to  re* 
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por'  especially  their  opinion  for  the  future  action  of  congress.  The 
laiiJs  embraced  in  the  larger  claims,  were  defined  by  surveys  and 
plats  returned ;  they  were  reserved  from  sale,  and  remained  unset- 
tled until  some  resolution  should  be  adopted  for  a  final  adjudica- 
tion on  their  validity,  which  was  done  by  the  passage  of  the 
[  '707  ]  law  of  •  the  23d  May,  1828.  By  the  6th  section  it  was  pro- 
vided, "  that  all  claims  to  land  within  the  territory  of  Florida, 
embraced  by  the  treaty,  which  shall  not  be  finally  decided  and  settled 
under  the  previous  provisions  of  the  same  law,  containing  a  greater 
quantity  of  land  than  the  commissioners  were  authorized  to  decide, 
and  above  the  amount  confirmed  by  the  act,  and  which  have  not 
been  reported  as  antedated  or  forged,  shall  be  received  and  adjudi- 
cated by  the  judge  of  the  superior  court  of  the  district  within  which 
the  land  lies,  upon  the  petition  of  the  claimant,  according  to  the  forms, 
rules,  regulations,  conditions,  restrictions,  and  limitations  prescribed 
to  the  district  judge,  and  claimants  in  Missouri,  by  the  act  of  the  26th 
May,  1824." '  By  the  proviso,  all  claims  annulled  by  the  treaty,  and 
all  claims  not  presented  to  the  commissioners,  &c.,  according  to  the 
acts  of  congress,  were  excluded.* 


>  4  Stats,  at  Largo,  52. 

''By  a  reference  to  the  13th  and  1 4th  lines  in  the  6th  section  of  tins  law,  as  printed 
in  the  pamplilct  edition,  in  page  62,  it  reads,  "  according  to  the  forms,  rules,  &c.,  pro- 
scribed by  the  district  judge  and  claimants  in  the  State  of  Missouri,  &c.,  by  act  of 
congress,"  &c.  To  have  taken  this  expression  literally,  would  have  confined  the 
superior  court  of  Florida  to  the  rules  prescribed  by  the  judge  of  the  district  court  of 
Missouri,  and  claimants;  by  a^'ts  of  congress  of  1824.  That  act  authorized  the  judge 
to  prescribe  no  rules,  and  it  was  absurd  to  suppose  it  meant  that  the  claimants  them- 
selves should  prescribe  them.  The  court,  therefore,  could  not  but  consider  the  evident 
meaning  of  the  law  to  be  "  rules,"  &c.,  prescribed  by  the  law  itself,  and  was  so  stated 
in  the  opinion,  whic^h  was  delivered  one  day  sooner  than  had  been  expected,  and  there 
was  no  time  for  revision.  Satisfied  that  there  was  an  error  in  the  printing,  I  examined 
tlie  original  roll  in  the  department  of  state,  yesterday,  and  found  the  mistake ;  the  word 
by  hafl  been  inserted  in  the  printed  law,  instead  of  /o,  as  it  was  in  the  original  roU;  so 
that  the  law  reads,  "  the  rules,  &c.,  prescribed  to  the  district  judge  and  claimants  by 
the  act  of  congress."  The  important  bearing  of  this  word  on  the  power  of  the  court 
and  the  rules  of  its  decision,  has  made  the  insertion  of  this  note  necessary,  and  as  it 
may  be  useful  in  courts  at  a  distance  from  the  seat  of  government  to  have  a  correct 
copy  of  this  section  of  the  law,  the  following  paper  is  directed  to  be  appended ;  20th 
March,  1832.     Per  Mr.  Justice  Baldwin. 

I  certify  that  the  following  is  a  true  copy  of  the  6th  section  of  an  act  of  congress, 
approved  the  23d  of  May,  1828,  entitled  "an  act  supplementary  to  the  several  acta 
providing  for  the  settlement  and  confirmation  of  private  land  claims  in  Florida," 
namely :  — 

"  Sect  6.  And  be  it  further  enacted,  that  all  claims  to  land  within  the  territory  of 
Florida,  embraced  by  the  treaty  between  Spain  and  the  United  States,  of  the  22d  of 
February,  1819,  which  shall  not  be  deci<led  and  finally  settled  under  the  tbregoing  pro- 
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•The  7th  section  provided  for  an  appeal  by  the  claim-  [  •TOS  ] 
ants,  and  the  9th,  by  the  United  States  to  this  court ;  the 
adjudication  of  the  judge  of  the  superior  court  having  been  rendered 
against  the  United  States,  the  case  comes  before  us  by  an  appeal  by 
them. 

The  law  of  1824,  which  is  thus  referred  to,  and  forms  a  part  of  that 
of  1828,  furnishes  the  rules  by  which  this  court  must  be  guided  in 
assuming  and  exercising  jurisdiction  to  hear  and  determine  the  claim 
in  controversy.  This  law  was  passed  to  enable  claimants  to  lands 
within  the  limits  of  Missouri  and  Arkansas,  to  institute  proceedings 
to  try  the  validity  of  their  claims  to  land  prior  to  the  consummation 
of  the  cession  of  the  territory  acquired  by  the  United  States  by  the 
Louisiana  treaty ;  and  enacted,  that  any  person,  or  their  legal  repre- 
sentative, claiming  lands  by  virtue  of  any  French  or  Spanish  grant, 
concession,  warrant,  or  order  of  survey,  legally  made,  granted,  or  issued 
before  the  date  of  the  10th  March,  1804,  by  the  proper  authorities,  to 
any  persons  resident  in  the  province  at  the  date  thereof,  which  was 
protected  and  secured  by  the  treaty,  and  which  might  have  been  per- 
fected into  a  complete  title,  under  and  in  conformity  to  the  laws,  usages, 
and  customs  of  the  government  under  which  the  same  originated, 
had  not  the  sovereignty  been  transferred  to  the  United  States,  may 
present  his  petition  to  the  district  court,  setting  forth  the  nature  of 
his  claim,  the  date  of  the  grant,  and  quantity  and  boundary,  by  whom 
issued,  and  whether  the  claim  had  been  submitted  to  any 
tribunal,  and  reported  on  by  them,  and  how ;  praying  *  that  [  *  709  ] 
the  validity  of  their  title  and  claim  may  be  inquired  into 
and  be  decided  by  the  court.     The  court  is  authorized  and  required 


visions  of  this  act,  containing  a  greater  quantity  of  land  than  the  commissioners  were 
authorized  to  decide,  and  above  the  amount  confirmed  by  this  act,  and  which  have  not 
been  reported  as  antedated  or  forged,  by  said  commissioners,  or  register  and  receiver 
acting  as  such,  shall  be  received  and  adjudicated  by  the  judge  of  the  superior  court  of 
the  district  within  which  the  Ian  1  lies,  upon  the  petition  of  the  claimant,  according  to 
the  forms,  rules,  regulations,  conditions,  restrictions,  and  limitations  prescribed  to  the 
district  judge  and  claimants  in  the  State  of  Missouri  by  act  of  congress,  approved  May 
26, 1824,  entitled  *An  act  enabling  the  claimants  to  land  within  the  limits  of  the  State 
of  Missouri  and  territory  of  Arkansas,  to  institute  proceedings  to  try  the  validity  of 
their  claims.'  Provided,  that  nothing  in  this  section  shall  be  construed  to  authorize 
fftid  judges  to  take  cognizance  of  any  claim,  annulled  by  the  said  treaty  or  the  decree 
ratifying  the  same  by  the  king  of  Spain ;  nor  any  claim  not  presented  to  the  commis- 
eioners  or  register  and  receiver,  in  conformity  to  the  several  acts  of  congress  providing 
for  the  settlement  of  private  land  claims  in  Florida." 

Faithfully  compared  with  the  roll  in  this  office. 

Witness  my  hand,  at  the  department  of  state,  in  the  city  of  Washington,  this  20tb 
day  ofM^rch,  1882. 

(Signed)  Danirl  Brrnt,  C.  C. 
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to  hold  and  exercise  jarisdictioa  of  every  petition  presented  in  confor- 
mity with  the  provisions  aforesaid,  and  to  hear  and  determine  the 
same  on  the  petition,  in  ease  no  answer  be  filed  after  doe  notice ;  or 
on  the  petition  and  the  answer  of  any  person  interested  in  preventing 
any  claim  from  being  established,  in  conformity  with  the  principles 
of  justice,  and  according  to  the  laws  and  ordinances  of  the  govern- 
ment under  which  the  claim  originated.  3  Story's  Laws  U.  S.  1959 
1960,  §  1. 

A  reference  to  the  petition  presented  by  the  claimants  in  this  case, 
shows  that  it  contains  a  full  statement  of  all  the  matters  required  by 
the  1st  section  of  the  Missouri  law,  excepting  the  condition  of  residence, 
which  is  not  required  by  the  act  of  1828.  Record,  1  to  22.  It  pre- 
sents a  claim  for  land  in  Florida  embraced  by  the  treaty,  not  finally 
settled,  containing  the  requisite  quantity  of  land,  not  reported  on  as 
antedated  or  forged,  not  annulled  by  the  treaty,  presented  to  and 
acted  on  by  the  commissioners,  according  to  law.  The  superior  court 
of  Florida,  then,  had  jurisdiction  of  the  petition  to  hear  and  determine 
the  same,  according  to  the  principles  of  justice  and  the  laws  and 
ordinances  of  Spain ;  and  the  case  is  now  regularly  before  us  on  an 
appeal  from  their  decree. 

The  power  to  hear  and  determine  a  cause  is  jurisdiction ;  it  is 
coram  judice^  whenever  a  case  is  presented  which  brings  this  power 
into  action ;  if  the  petitioner  states  such  a  case  in  his  petition  that 
on  a  demurrer  the  court  would  render  judgment  in  his  favor,  it  is  an 
undoubted  case  of  jurisdiction,  whether  on  an  answer  denying  and 
putting  in  issue  the  allegations  of  the  petition,  the  petitioner  makes  out 
his  case,  is  the  exercise  of  jurisdiction  conferred  by  the  filing  of  a  peti- 
tion containing  all  the  requisites  and  in  the  manner  prescribed  by  law. 

The  proceedings  on  the  petition  are  to  be  conducted  according  to 
the  rules  of  equity,  except  that  the  answer  on  behalf  of  the  United 
States  need  not  be  verified  on  oath.     Sect.  2. 

This  court  has  often  decided  that  by  these  rules  are  meant  the 
well-settled  and  established  usages  and  principles  of  the  court  of 
chancery,  as  adopted  and  recognized  in  their  decisions,  which 
[  •  710  ]  have  been  acted  on  here,  under  the  provisions  of  the  *  con- 
stitution and  the  acts  of  congress.  In  conformity  with  the 
principles  of  justice  and  the  rules  of  equity,  then,  the  court  is  directed 
to  decide  all  questions  arising  in  the  cause,  and  by  a  final  decree,  to 
settle  and  determine  the  question  of  the  validity  of  the  title,  accord- 
ing to  the  law  of  nations,  the  stipulations  of  any  treaty  and  proceed- 
ings under  the  same,  the  several  acts  of  congress  in  relation  thereto, 
and  the  laws  and  ordinances  of  the  government  from  which  it  ia 
alleged  to  be  derived,  and  all  other  questions  which  may  properly  arise 
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between  the  claimants  and  the  United  States,  which  decree  shall,  in 
all  cases,  refer  to  the  treaty,  law,  or  ordinance  under  which  it  is  con- 
firmed or  decreed  against  As  these  are  made  the  basis  of  our  decis- 
ion, and  this  is  the  first  final  adjudication  on  those  laws,  we  think  it 
necessary  to  declare  the  sense  in  which  we  think  they  were  intended 
by  congress,  as  well  as  their  plain  legal  import,  agreeably  to  the  rules 
of  construction  adopted  by  this  court,  or  those  which  form  the  prin- 
ciple of  the  common  law.  It  is  not  necessary  to  define  what  was 
meant  by  referring  to  the  law  of  nations. 

The  numerous  cases  which  have  been  adjudged  by  this,  and  in 
the  circuit  courts,  make  it  wholly  unnecessary  to  refer  to  the  sources 
from  which  it  has  been  exfiracted.  By  the  stipulations  of  a  treaty 
are  to  be  understood  its  language  and  apparent  intention  manifested 
in  the  instrument,  with  a  reference  to  the  contracting  parties,  the 
j^ubject-matter,  and  persons  on  whom  it  is  to  operate.  The  laws  un- 
der which  we  now  adjudicate  on  the  rights  embraced  in  the  treaty, 
and  its  instructions,  authorize  €md  direct  us  to  do  it  judicially,  and 
give  its  judicial  meaning  and  interpretation  as  a  contract  on  the 
principles  of  justice  and  the  rules  of  equity.  When  the  construction 
of  this  treaty  was  under  the  consideration  of  the  court  in  the  case  of 
Foster  and  Elam  v.  Neilson,  2  Pet  99,  254,  it  was  under  Very  dif- 
ferent circumstances.  The  plaintiff  claimed  a  title  to  the  land  in 
controversy  under  a  Spanish  grant  prior  to  the  treaty,  which  he 
alleged  was  confirmed  by  the  8th  article;  he  stood  simply  on  his 
right,  without  any  act  of  congress  authorizing  the  suit,  or  conferring 
on  the  court  any  extraordinary  powers.  The  first  question  which 
was  decisive  of  the  plaintiff''s  pretensions  was,  whether  the  lands  in 
contest  were  within  the  boundaries  of  Louisiana,  as  ceded 
in  1803,1  or  within^*  Florida,  as  ceded  in  1819.  The  boun-  [  •  711  ] 
dary  between  the  two  territories  had  been  for  many  years 
the  subject  of  controversy  and  negotiation  between  the  American 
and  Spanish  governments,  the  one  claiming  that  Louisiana  extended 
eastward  of  the  Mississippi  to  the  Perdido,  the  other  that  it  did  not 
extend  on  that  side  of  the  river  beyond  the  Island  of  Orleans,  alleged 
to  be  separated  firom  West  Florida  by  the  Iberville.  To  have  de- 
cided in  favor  of  the  plaintiff  would  have  been  adopting  the  Spanish 
construction  of  the  Louisiana  treaty  in  opposition  to  the  pretensions 
and  course  of  this  government,  which  had  taken  possession  of  and  ex- 
ercised the  powers  of  government  over  the  territory  between  the  Mis- 
sissippi and  the  Perdido. 

This  court  did  not  deem  the  settlement  of  boundaries  a  judicial 
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but  a  political  qnestion,^that  it  was  not  its  dnty  to  lead,  but  to  fol- 
low, the  action  of  the  other  departments  of  the  government;  that 
when  individual  rights  depended  on  national  boundaries,  "the  judi- 
ciary is  not  that  department  of  the  government  to  which  the  asser- 
tion of  its  interests  against  foreign  powers  is  confided,  and  its  duty 
commonly  is  to  decide  upon  individual  rights  according  to  those 
principles  which  the  political  departments  of  the  nation  have  estab- 
lished." ^  If  the  course  of  the  nation  has  been  a  plain  one,  its  courts 
would  hesitate  to  pronounce  it  erroneous."  "  We  think,  then,  how- 
ever individual  judges  might  construe  the  treaty  of  St  Ildefonso,  it 
is  the  province  of  the  court  to  conform  its  decisions  to  the  will  of  thr 
legislature,  if  that  will  has  been  clearly  expressed."     2  Pet  307. 

As  to  the  other  question  depending  on  the  stipulations  of  the  8th 
article,  the  court  declared :  And  the  legislature  must  execute  the  con- 
tract before  it  can  become  a  rule  for  the  court  2  Pet.  314.  But 
this  (ease  assumes  a  very  different  aspect  The  only  question  de- 
pending is,  whether  the  claimants  or  the  United  States  are  the  owners 
of  the  land  in  question.  By  consenting  to  be  sued,  and  submitting 
the  decision  to  judicial  action,  they  have  considered  it  as  a  purely 
judicial  question,  which  we  are  now  bound  to  decide  as  between 
man  and  man,  on  the  same  subject-matter,  and  by  the  rules  which 
<x>ngress  themselves  have  prescribed,  of  which  the  stipulations  of  any 
treaty,  and  the  proceedings  under  the  same,  form  one  of 
(  •712  ]  four  'distinct  ones.  We  must,  therefore,  be  distinctly  un- 
derstood as  not  in  the  least  impairing,  but  affirming  the 
principle  of  Foster  v.  Neilson.  As  the  law  giving  jurisdiction  to  hear 
and  determine  this  case,  not  only  authorizes  but  requires  us  to  decide 
it  according  to  the  law  of  nations  and  the  stipulations  of  the  treaty, 
we  shall  consider,  "  that  it  has  been  very  truly  urged  by  the  counsel 
jf  the  defendant  in  error,  that  it  is  the  usage  of  all  the  civilized 
nations  of  the  world,  when  territory  is  ceded,  to  stipulate  for  the 
property  of  its  inhabitants.  An  article  to  secure  this  object,  so  de- 
servedly held  sacred  in  the  view  of  policy  as  well  as  of  justice  and 
humanity,  is  always  required  and  is  never  refused."  Henderson  r. 
Poindexter,  12  Wheat  535.  When  such  an  article  is  contained  in 
a  treaty  of  cession,  and  its  meaning  submitted  to  our  consideration 
we  shall  follow  up  and  effectuate  the  intention  of  congress  by  deem 
ing  the  subject-matter  to  be,  whether  the  land  in  controversy  was 
the  property  of  the  claimants  before  the  treaty,  and,  if  so,  that  its 
protection  is  as  much  guaranteed  by  the  laws  of  a  republic  as  the 
ordinances  of  a  monarchy.  In  so  doing,  we  adopt  and  act  upon 
another  principle,  contained  in  the  opinion  of  this  court  in  the  same 
case,  in  alluding  to  the  treaty  of  boundary  between  the  United  States 
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and  Spain,  concluded  on  the  27th  of  October,  1795.^  "  Had  Spain 
considered  herself  as  ceding  territory,  she  could  not  have  neglected 
a  stipulation  which  every  sentiment  of  justice  and  national  honor 
would  have  demanded,  and  which  the  United  States  could  not  have 
refused."  Henderson  v.  Poindexter,  12  Wheat  535.  Spain  was 
not  regardless  of  those  sentiments.  She  did  not  neglect,  the  United 
States  did  not  refuse,  the  stipulation  in  this  treaty  which  did  cedt 
territory.  In  the  same  spirit  of  justice  and  national  honor  the  na- 
tional legislature  has  required  its  highest  judicial  tribunal  to  finally 
decree  on  the  effect  of  this  stipulation  on  theirs  and  the  rights  of  the 
claimants  "according  to  the  law  of  nations"  which  is  "the  usage  of 
all  civilized  nations."  Such  is  the  authority  conferred  on  this  court, 
and  by  the  rules  prescribed  by  the  laws,  which  are  our  commission, 
we  feel,  in  its  language,  "both  authorized  and  required,"  "with  full 
power  and  authority  to  hear  and  determine  all  questions  arising  in 
this  cause  relative  to  the  title  of  the  claimants,  the  extent, 
locality,  and  boundaries  of  the  said  claim,  or  *  other  matters  [  •713  ] 
connected  therewith,  fit  and  proper  to  be  heard  and  deter- 
mined, and  by  a  final  decree,  to  settle  and  determine  the  same  ac- 
cording to  the  law  of  nations,"  ^  2d  sect  act  of  1824,  Congress  have 
laid  this  down  as  the  first  rule  of  our  decision  in  the  spirit  of  justice 
and  national  honor  which  pervades  this  law ;  the  court  will  consider 
it  as  neither  the  last  or  least  of  its  duties  to  embody  it  in  such  their 
final  decree,  if  in  their  judgment  the  case  before  it  calls  for  its  appli- 
cation. 

Our  next  rule  of  decision  is  ^  and  proceedings  under  the  treaty. 
By  these  are  to  be  understood  the  acts  and  proceedings  of  the  gov- 
ernment, or  others  under  its  authority,  subsequent  to  the  treaty,  in 
taking  possession  of  the  ceded  territory,  in  organizing  the  local  gov- 
ernment, its  acts  within  the  authority  of  the  organic  law,  the  prom- 
ises made,  the  pledges  given  by  either  the  general  or  local  government. 
Also,  the  proceedings  of  commissioners  and  other  officers  or  tribunals 
appointed  by  congress  to  decide  and  report  on  these  claims  so  far  as 
they  have  adopted  and  settled  any  rules  and  principles  of  decision 
within  their  powers,  as  guides  to  their  judgment  These,  in  our 
opinion,  are  the  "  proceedings  under  the  same,"  referred  to  and  in- 
tended by  the  law,  according  to  which  we  may  decide,  and  are 
made  a  rule,  a  precedent  for  us. 

The  next  guide  is  "  the  several  acts  of  congress  in  relation  thereto," 
clearly  referring  to  the  clause  immediately  preceding,  "the  stipula- 
tion of  any  treaty  and  proceedings  under  the  same."     By  "the  sev- 
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eraJ  acts  of  congress  in  relation  thereto,'^  must  be  taken  as  referring 
to  all  the  laws  on  the  subject-matter  of  either,  necessarily  embracing 
lands,  property,  and  rights  depending  on  the  stipulations  and  pro- 
ceedings so  made  and  had.  Thus  the  course  of  the  legislature 
points  to  that  of  the  judiciary,  —  it  must  be  in  the  same  path. 

W  here  congress  have,  by  confirming  the  reports  of  commissioners 
or  other  tribunals,  sanctioned  the  rules  and  principles  on  which  they 
were  founded,  it  is  a  legislative  affirmance  of  the  construction  put  by 
these  tribunals  on  the  laws  conferring  the  authority  and  prescribing 
the  rules  by  which  it  should  be  exercised,  or  which  is,  to  all  intents 
and  purposes,  of  the  same  effect  in  law.  It  is  a  legislative  ratifica- 
tion of  an  act  done  without  previous  authority,  and  this 
[  •  714  ]  subsequent  recognition  *  and  adoption  is  of  the  same  force 
as  if  done  by  preexisting  power,  and  relates  back  to  the  act 
done. 

The  next  rule  laid  down  for  our  direction  is,  "  and  the  laws  and 
ordinances  of  the  government  from  which  it  is  alleged  to  be  derived." 
The  laws  of  an  absolute  monarchy  are  not  its  legislative  acts,^1hey 
are  the  will  and  pleasure  of  the  monarch  expressed  in  various  ways, 
if  expressed  in  any,  ^  it  is  a  law ;  there  is  no  other  law-making,  law- 
repealing  power,  caU  it  by  whatever  name ;  a  royal  order,  an  ordi- 
nance, a  cedula,  a  decree  of  council,  or  an  act  of  an  authorized  officer ; 
if  made  qr  promulgated  by  the  king,  by  his  consent  or  authority,  it 
becomes,  as  to  the  persons  or  subject-matter  to  which  it  relates,  a 
law  of  the  kingdom.  It  is  emphatically  so  in  Spain  and  all  its  do- 
minions. Such,  too,  is  the  law  of  a  Spanish  province  conquered 
by  England.  The  instructions  of  the  king  to  his  governors  are  the 
supreme  law  of  the  conquered  colony ;  magna  charta,  still  less  the 
common  law,  does  not  extend  its  principles  to  it.  King  v.  Picton, 
30  St.  Tr.  8vo  ed.  866.  A  royal  order,  emanating  from  the  king,  is  a 
supreme  law,  superseding  and  repealing  all  other  preceding  ones  in- 
consistent with  it  The  laws  of  the  Indies  have  not  their  force,  as 
such,  by  any  legislative  authority  vested  in  the  council;  their  au- 
thority is  by  the  express  or  implied  •expression  of  the  royal  will  and 
pleasure ;  they  must  necessarily  yield  to  an  order  prescribing  a  new 
rule,  conferring  new  powers,  abrogating  or  modifying  previous 
ones. 

The  principle  that  the  acts  of  a  king  are  in  subordination  to  the 
laws  of  the  country,  applies  only  where  there  is  any  law  of  higher  ob- 
ligation than  his  will ;  the  rule  contended  for  may  prevail  in  a  British, 
certainly  not  in  a  Spanish  province.  There  is  another  source  of  law 
in  all  governments, — usage,  custom,^  which  is  always  presumed  to 
have  been  adopted  with  the  consent  of  those  who  may  be  affected 
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by  it  In  England,  and  in  the  States  of  this  Union  which  have  no 
written  constitution,  it  is  the  supreme  law ;  always  deemed  to  have 
had  its  origin  in  an  act  of  a  state  legislature  of  competent  power  to 
make  it  valid  and  binding,  or  an  act  of  parliament ;  which,  repre- 
senting all  the  inhabitants  of  the  kingdom,  acts  with  the  consent  of 
all,  exercises  the  power  of  all,  and  its  acts  become  binding  by  the 
authority  of  all.  2  Co.  Inst.  58 ;  Wills,  116.  So  it  is  con- 
sidered •  in  the  States,  and  by  this  court  3  DalL  400 ;  2  Pet  [  •  715  J 
656,  667. 

A  general  custom  is  a  general  law,  and  forms  the  law  of  a  contract 
on  the  subject-matter.  Though  at  variance  with  its  terms,  it  enters 
into  and  controls  its  stipulations  as  an  act  of  parliament  or  state  leg- 
islature. 2  Mod.  238 ;  W.  Black,  1225 ;  Doug.  207 ;  2  D.  &  E.  263, 
264 ;  1  H.  Bl.  7,  8 ;  2  Binney,  486, 487 ;  5  Binney,  287 ;  2  S.  &  R. 
17  ;  8  Wheat.  591,  592;  9  Wheat  584, 591,  and  the  cases  there  cited 
from  4  Mass.  252  ;  9  Mass.  155 ;  3  Day,  346 ;  1  Caines,43  ;  18  Johns. 
230 ;  5  Cranch,  492 ;  6  D.  &  E.  320 ;  Day,  511 ;  5  Cranch,  33.  The 
court  not  only  may,  but  are  bound  to  notice  and  respect  general  cus- 
toms and  usage  as  the  law  of  the  land,  equally  with  the  written  law, 
and,  when  clearly  proved,  they  will  control  the  general  law.  This 
necessarily  follows  from  its  presumed  origin :  an  act  of  parliament  or 
a  legislative  act  Such  would  be  our  duty  under  the  second  section 
of  the  act  of  1824,  though  its  usages  and  customs  were  not  expressly 
named  as  a  part  of  the  laws  or  ordinances  of  Spain.  The  first  sec- 
tion of  that  act,  giving  the  right  to  claimants  of  land  under  titles  de- 
rived from  Spain  to  institute  this  proceeding  for  the  pmT>ose  of 
ascertaining  their  validity  and  jurisdiction  to  the  court  to  hear  and 
determine  all  claims  to  land  which  were  protected  and  secured  by  the 
treaty,  and  which  might  have  been  perfected  into  a  legal  title  under 
and  in  conformity  to  the  laws,  usages,  and  customs  of  Spain,  makes 
a  claim  founded  on  them  one  of  the  cases  expressly  provided  for. 
We  cannot  impute  to  congress  the  intention  to  not  only  authorize 
this  court,  but  to  require  it  to  take  jurisdiction  of  such  a. case,  and  to 
hear  and  determine  such  a  claim  according  to  the  principles  of  jus- 
tice, by  such  a  solemn  mockery  of  it  as  would  be  evinced  by  exclud- 
ing from  our  consideration  usages  and  customs  which  are  the  law 
of  every  government,  for  no  other  reason  than  that,  in  referring  to 
the  laws  and  ordinances  in  the  second  section,  congress  had  not  enu- 
merated all  the  kinds  of  laws  and  ordinances  by  which  we  should 
decide  whether  the  claim  would  be  valid  if  the  province  had  remained 
under  the  dominion  of  Spain.  We  might  as  well  exclude  a  royaJ 
order  because  it  was  not  called  a  law.  We  should  act  on  the  same 
principle,  if  the  words  of  the  second  section  were  less  explicit  and 
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[  •  716  ]  according  *  to  the  rule  established  in  Henderson  v.  Poin- 
dexter.     See  12  Wheat  630,  540, 

We  are  also  required  to  finally  decide  "  all  other  questions  prop- 
erly arising  between  the  claimants  and  the  United  States." 

There  is  but  one  which  has  arisen  in  this  case  which  does  not  refer 
to  the  laws  of  nations,  the  treaty  and  proceedings  under  it,  the  acts 
of  congress,  or  the  laws  of  Spain,  that  is,  the  question  of  firaud  in 
making  the  grant  which  is  the  foundation  of  the  plaintiflPs  title ; 
which,  as  well  as  all  others,  we  must,  by  the  terms  of  the  law,  decide 
'*  in  conformity  with  the  principles  of  justice."  We  know  of  no 
surer  guides  to  the  principles  of  justice  than  the  rules  of  the  common 
law,  administered  under  a  special  law,  which  directs,  ( §  2,)  "  that 
every  petition  which  shall  be  presented  under  the  provisions  of  this 
act  shall  be  conducted  according  to  the  rules  of  a  court  of  equity," 
and  it  does  not  become  this  tribunal  to  acknowledge  that  the  decis- 
ions of  any  other  are  to  be  deemed  better  evidence  of  those  rules  or 
the  principles  of  justice. 

In  Conard  v.  NicoU,  a  great  and  lamented  judge  thus  defined 
firaud :  "  The  first  inquiry  is,  what  is  firaud  ?  From  a  view  of  all 
that  has  been  said  by  learned  judges  and  jurists  upon  this  subject,  it 
may  be  safely  laid  down,  that,  to  constitute  actual  firaud  between  two 
or  more  persons  to  the  prejudice  of  a  third,  contrivance  and  design 
to  injure  such  third  person,  by  depriving  him  of  some  right,  or  other- 
wise impairing  it,  must  be  shown." 

He  laid  down  three  rules,  which  were  incontrovertible: — 

"1.  That  actual  fraud  is  not  to  be  presumed,  but  ought  to  be 
proved  by  the  party  who  alleges  it 

"  2.  H  the  motive  and  design  of  an  act  may  be  traced  to  sn  honest 
and  legitimate  source  equally  as  to  a  corrupt  one,  the  former  ought 
to  be  preferred.     This  is  but  a  corollary  to  the  preceding  principle. 

"3.  K  the  person  against  whom  firaud  is  alleged  should  be  proved 
to  have  been  guilty  of  it  in  any  number  of  instances,  still,  if  the  par- 
ticular act  sought  to  be  avoided  be  not  shown  to  be  tainted  with 
firaud,  it  cannot  be  affected  by  these  other  firauds,  unless  in  some  way 
or  other  it  be  connected  with  or  form  a  part  of  them." 

This  court  unanimously  adopted  these  principles  as  the 
[  •  717  ]  maxims  *  of  the  common  law,  (4  Pet  295,  296,  297,  310,/ 
and  will  be  governed  by  them  in  this  case  in  their  opinion 
on  the  question  of  firaud. 

The  next  subject  for  our  consideration  is  the  evidence  on  which 
we  are  to  decide.  The  3d  section  of  the  act  is  as  follows :  "  That 
the  evidence  which  has  been  received  by  the  different  tribunals  which 
have  been  constituted  and  appointed  by  law  to  receive  such  evidence. 
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and  to  report  the  same  to  the  secretary  of  the  treasury,  or  to  the  com- 
missioners of  the  general  land-office,  upon  all  claims  presented  to 
them  respectively,  shall  be  received  and  admitted  in  evidence  for  or 
against  the  United  States,  in  all  trials  under  this  act,  when  the  per- 
son testifying  is  dead  or  beyond  the  reach  of  the  court's  process, 
together  with  such  other  testimony  as  it  may  be  in  the  power  of  the 
petitioner,  the  person  or  persons  interested  in  the  defence  made 
against  establishing  any  claim,  or  the  United  States'  attorney,  to  pro* 
duce,  and  which  shall  be  admissible  according  to  the  rules  of  evidence 
and  the  principles  of  law." 

These  provisions  of  the  act  of  1824  are  applicable  to  this  case* 
They  have  not  been  altered  by  the  act  of  1828,  and,  by  the  8th 
section,  are  expressly  extended  to  the  Florida  claims.  They  are  lib- 
eral,  worthy  of  the  government  which  has  adopted  and  made  them 
the  rules  by  which  to  test  the  rights  of  private  claimants  to  portions 
of  the  land  embraced  in  the  ceded  territory.  From  a  careful  exam- 
ination of  the  whole  legislation  of  congress  on  the  subject  of  the 
Louisiana  and  Florida  treaties,  we  cannot  entertain  a  doubt  that  it 
has  from  their  beginning  been  intended  that  the  titles  to  the  land.s 
claimed  should  be  settled  by  the  same  rules  of  construction,  law,  and 
evidence,  in  all  their  newly  acquired  territory ;  that  they  have  adopted 
as  the  basis  of  all  their  acts  the  principle  that  the  law  of  the  prov- 
ince in  which  the  land  is  situated  is  the  law  which  gives  efficacy  to 
the  grant,  and  by  which  it  is  to  be  tested  whether  it  was  property  at 
the  time  the  treaties  took  effect 

The  United  States  seem  never  to  have  claimed  any  part  of  what 
could  be  shown  by  legal  evidence  and  local  law  to  have  been  severed 
from  the  royal  domain  before  their  right  attached.  In  giving  juris* 
diction  to  the  district  court  of  Missouri  to  decide  on  these  claims, 
the  only  case  expressly  excepted  is  that  of  Jacques  Glamorgan  (in 
§  12,  3  Story,  Laws  U.  S.  1964,)  *  and  in  the  correspond- 
ing law  as  to  Florida ;  those  annulled  by  the  *  treaty,  and  [  *  718  ] 
those  not  presented  in  time,  according  to  the  acts  of  con- 
gress, ( §  6,  pamphlet  62.) 

The  United  States  have,  by  three  cessions,  acquired  territory  within 
which  there  have  been  many  private  claims  to  land  under  Spanish 
titles.  The  first,  in  point  of  time,  was  by  the  compact  with  Georgia, 
in  1802,  by  the  terms  of  which  it  was  stipulated  "  that  all  persons 
who,  on  the  27th  October,  1795,  were  actual  settlers  within  the  terri- 
tory thus  ceded,  shall  be  confirmed  in  all  their  grants,  legally  and 

^  4  State,  at  Large,  66. 

28* 


iJ30         SUPREME   CX)URT  OP  THE  UNITED  STATES. 

United  SMiMs  v,  Arredondo.    6  P« 

fully  executed  prior  to  that  day  by  the  former  British  government  of 
West  Florida,  or  by  the  government  of  Spain."     1  Laws,  489. 

The  stipulations  of  the  treaties  by  which  they  acquired  Louisana 
and  Florida,  contained  provisions  of  a  similar  nature  as  to  claims  to 
land  under  Spain  before  the  cession. 

The  whole  legislation  of  congress,  from  1803  to  1828,  in  relation 
to  the  three  classes  of  cases,  so  far  as  respected  Spanish  titles,  is  of 
an  uniform  character  on  cases  of  a  corresponding  description.  The 
rules  vary  according  to  the  kind  of  title  set  up.  Distinctions  have 
been  made  in  all  the  laws  between  perfect  or  complete  grants,  fully 
executed,  or  inchoate  incomplete  ones,  where  a  right  had  been  in  its 
inception,  under  or  by  color  of  local  law  or  authority,  but  required 
some  act  of  the  government  to  be  done  to  complete  it  Both  classes 
have  been  submitted  to  the  special  tribunals  appointed  to  settle,  to 
report  finally  or  specially  upon  them ;  and  the  claimants  have,  under 
certain  circumstances,  been  permitted  to  assert  their  rights  in  court 
by  various  laws,  similar  in  their  general  character,  but  varying  in  de- 
tail to  meet  the  cases  provided  for. 

They  are  too  numerous  to  be  noticed  in  detail  —  some  will  be 
referred  to  hereafter ;  but  it  is  sufficient  for  the  present  to  observe, 
that  from  the  whole  scope  and  spirit  of  the  laws  on  the  subject  of 
Spanish  titles,  the  intention  of  congress  is  most  clearly  manifested, 
that  the  tribunals  authorized  to  examine  and  decide  on  their  valid- 
ity, whether  special  or  judicial,  should  be  governed  by  the  same 
rules  of  law  and  evidence  in  their  adjudication  on  claims  of  the 
same  given  character.  The  2d  and  3d  sections  of  the  Missouri 
act  of  1824,  the  1st,  6th,  and  8th  of  the  Florida  act  of  1828,  can 
admit  of  no  other  construction.  It  was  within  the  discretion  of  the 
legislature  to  select  the  cases  to  be  submitted  to  either 
[  •  719  ]  tribunal ;  *  they  have  directed  that  no  claims  should  be 
decided  on  by  a  special  tribunal  which  is  for  a  quantity 
greater  than  one  league  square  ;  they  had  reserved  to  themselves  the 
disposition  of  those  for  a  larger  amount,  and  finally  have  devolved 
on  this  court  their  final  decision.  These  are  good  reasons  for  the 
jurisdiction  being  conferred ;  but  the  selection  of  this  tribunal  for  a 
final  and  conclusive  adjudication  on  the  large  claims,  affords  neither 
an  indication  of  the  intention  of  congress,  or  furnishes  us  any  reason 
that,  in  the  exercise  of  that  jurisdiction,  we  should  consider  that  "  the 
principles  of  justice,"  the  rules  of  a  court  of  equity,  "  the  law  of 
nations,"  of  treaties,  "  of  congress,"  or  of  "  Spain,"  the  rules  of 
evidence,  or  the  "  principles  of  law,"  can  be  at  all  affected  by  the 
magnitude  of  the  claim  under  consideration.  The  laws  which  con- 
fer the  authority  and  point  to  the  guides  for  its  exercise,  make  no 
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such  discrimination,  and  every  **  principle  of  justice  "  forbids  it.  By 
the  laws  of  congress  on  this  subject,  however,  we  must  be  distinctly 
understood  as  not  comprehending  those  which  have  been  passed  on 
special  cases  or  classes  of  cases,  over  which  they  had  delegated  to 
no  tribimal  power  to  decide,  but  which  were  disposed  of  according 
to  circumstances  of  which  they  chose  to  be  the  exclusive  judge. 
There  is  another  duty  imposed  on  the  court  by  the  2d  section  of 
the  act  of  1824,  after  making  a  final  decree ;  "  which  decree  shall, 
in  all  cases,  refer  to  the  treaty,  law,  or  ordinance,  under  which  it  is 
confirmed  or  decreed  against ; "  so  that  we  may  make  a  final  decree 
to  settle  and  determine  the  validity  of  the  title  according  to  either 
the  law  of  nations,  "  the  stipulations  of  any  treaty,  law,  or  ordi- 
nance "  referred  to ;  and  if,  by  either  the  one  or  more  rules  of  decision 
thus  prescribed,  we  shall  be  of  opinion  that  the  title  of  the  claimants 
was  such  as  might  have  been  perfected  into  complete  title  under  and 
in  conformity  to  the  laws  of  Spain,  if  the  sovereignty  of  the  country 
had  not  been  transferred  to  the  United  States,  in  the  words  of  the 
Missouri  law  of  1824 ;  or  which  were  valid  under  the  Spanish  gov- 
ernment, or  by  the  laws  of  nations,  and  which  were  not  rejected  by 
the  treaty  ceding  the  territory  of  East  and  West  Florida  to  the 
United  States,  in  the  words  of  the  Florida  laws  of  1822,  and  1823, 
3  Story,  1870,'  1907,2  referred  to  and  adopted  in  that  of  1828,  we 
can  dcici'ee  finally  on  the  title.  These  laws  being  in  pari 
•  materia,  and  referred  to  in  the  one  giving  us  jurisdiction,  [  *  720  ] 
must  be  taken  as  one  law,  reddendo  singula  singulis. 

The  counsel  of  the  United  States  have  considered  the  merits' of 
this  case  as  resting  mainly,  if  not  wholly,  on  the  8th  article  of  the 
treaty  ;  but  the  law  compels  us  to  take  a  view  of  it  much  less  limited. 
That  article  names  only  grants ;  and  if  we  decide  alone  on  it,  we 
must  agree  against  the  claim,  unless  we  think  the  title  good  under 
it ;  though  if  it  wars  for  a  quantity  not  exceeding  a  league  square, 
any  other  tribunal  would  confirm  it.  This  would  be  making  a  dis- 
tinction so  unworthy  a  just  legislature,  that  we  shall  not  impute  to 
them  the  intention  of  directing  it  to  be  the  rule  of  our  action.  We 
shall  certainly  not  adopt  it  unless  it  is  clearly  imposed  by  the 
authority  of  a  law  expressed  in  terms  admitting  of  no  doubt 

The  4th  section  of  the  Florida  act  of  1822,  3  Story,  1870, 
enacts  that  every  person  claiming  title  to  lands  under  any  patent, 
grant,  concession,  or  order  of  survey,  dated  previous  to  24th  January, 
1818,  which  were  valid  under  the  Spanish  government,  or  the  laws 
of  nations,  and  which  were  not  rejected  by  the  treaty,  shall  file  hii 

1  3  Stats,  at  Large,  709.  'lb.  754. 


332         SUPREME  COUET  OF  THE  UNITED  STATES. 

United  States  v.  Airedondo.    6  P. 

her,  or  their  claim,  &c.  ^^And  said  commissioners  shall  proceed  to 
examine,  and  determine  on  the  validity  of  said  patents,  grants,  con- 
cessions and  orders  of  survey,  agreeably  to  the  laws  and  ordinances 
heretofore  existing  of  the  governments  making  the  grants  respectively, 
having  due  regard  in  all  Spanish  claims,  to  the  conditions  and  stip- 
ulations contained  in  the  8th  article  of  the  treaty  of  22d  of  Feb- 
ruary," 1819.  The  intention  of  this  provision  cannot  be  misunder- 
stood. Due  regard  must  be  had  to  this  article ;  it  must  be  considered, 
weighed,  and  deliberated  upon  in  connection  with  the  other  matters 
which  form  the  rule  of  decision.  A  decree  may  be  founded  upon  the 
stipulations  of  the  treaty  and  proceedings  under  it,  or  it  may  be 
independent  of  them,  according  to  the  laws  of  nations,  congress,  or 
Spain;  each  of  which  is  of  as  high  obligation  as  the  treaty,  and 
on  either  of  which  alone  we  may  find  our  decree.  Though  the 
term  "  law  of  nations "  is  not  carried  into  the  second  clause  of  the 
4th  section  of  the  act  of  1822,  yet  we  consider  it  a  rule  of  decision 
for  the  reasons  before  stated,  and  on  the  authority  of  Henderson 
i;.  Poindexter,  12  Wheat  530,  the  manifest  object  of  the  law  in 
directing  those  claims  to  be  filed,  which  are  valid  by  the 
[  •  721  ]  *  law  of  nations,  is  that  they  shall  be  adjudicated  on  accord- 
ingly by  the  authorized  tribunal  To  impute  to  congress 
the  intention  of  directing  them  to  be  filed,  described,  and  recorded, 
and  forever  barred  if  not  so  recorded,  and  of  ordering  the  tribunal  to 
examine  and  decide  on  their  validity,  and  in  the  same  sentence  with- 
hold from  the  same  tribunal  the  power  of  doing  it,  by  the  principles 
of  the  same  law  on  which  they  were  founded,  and  by  which  they 
were  made  valid,  would  be  utterly  inconsistent  with  every  rule  of 
law.  The  6th  section  of  the  act  of  1828,  is  still  more  comprehen- 
sive ;  it  provides  that  all  claims  to  land,  within  the  territory  of  Florida, 
embraced  by  the  treaty  of  1819,  which  shall  not  be  decided  and 
finally  settled  imder  the  foregoing  provisions  of  this  act,  containing 
a  greater  quantity  of  land,  &c.,  and  which  have  not  been  reported 
on  as  antedated  or  forged  by  the  commissioners,  not  annulled  by  the 
treaty  and  reported  on  by  the  commissioners,  shall  be  received  and 
adjudicated  by  the  judge  of  the  superior  court  of  the  district,  (see 
pamphlet,  62.)  This  includes  all  claims,  the  former  laws  included 
only  those  specially  designated,  this  embraced  all  not  before  decided, 
and  not  finaJly  settled,  with  only  two  exceptions,  one  as  to  quantity, 
the  other  as  to  date  and  forgery.  Whether  then  the  present  claim  is 
by  patent,  grant,  concession,  warrant,  or  order  of  survey,  or  any  other 
act  which  might  have  been  perfected  into  a  complete  title,  by  laws, 
usages,  and  customs  of  Spain,  is  immaterial  as  to  our  power  to  heai 
and  determine.    The  5th  section  of  the  Missouri  act,  (3  Story,  1962,) 
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and  the  12th  section  of  the  Florida  act  (pamphlet,  63,)  finally 
bars  at  law  and  in  equity  all  claims  to  lands,  tenements,  and  heredi- 
taments within  their  purview,  which  are  not  brought  by  petition 
before  the  court.     They  are,  of  course,  not  cognizable  by  them. 

We  now  proceed  to  consider  the  validity  of  the  present  claim. 
The  claimant  offered  and  gave  in  evidence  an  original  grant  from 
Don  Alexander  Ramirez,  styling  himself  "intendant  of  the  ^rm^, 
sub-delegate,  superintendent-general  of  the  royal  domain  of  the 
Island  of  Cuba,  and  the  two  Floridas,"  &c.  &c.  It  purported  to 
convey  the  land  in  controversy  to  Arredondo  and  Son,  to  have 
been  made  in  the  exercise  of  the  faculties  which  had  been  con- 
ferred on  Ramirez  by  the  king;  it  was  made  in  the  royal 
name,  for  the  number  of  acres  of  land,  *  under  the  limits,  [  ^722  ] 
courses,  and  distances  pointed  out  in  the  figurative  plot, 
in  order  that  they  may  possess  the  same  as  their  own  property,  and 
enjoy  it  as  the  exclusive  owners  thereof;  and  in  the  terms  mentioned 
in  the  decree  therein  recited,  with  an  absolute  dominion  over  and  full 
property  in  it.  The  grant  purports  to  be  made  on  great  deliberation 
and  in  solemn  form,  as  a  sentence  in  the  official  capacities  which 
were  assumed,  "  upon  examination  and  in  virtue  of  the  royal  order 
of  3d  of  September  of  the  present  year,  in  which  his  Majesty  having 
appointed  me  superintendent  of  the  two  Floridas,  desires  me,  in  the 
strongest  terms,  to  procure  the  settlement  of  these  provinces  by 
every  means  which  my  zeal  and  prudence  can  suggest"  "  In  con- 
formity with  the  fiscal  (the  attorney-general)  and  the  report  made  by 
the  surveyor-general,  I  declare  as  crown  property  the  territory  of 
Alachua,"  (the  lands  in  question.)  The  grant  then  followed,  "signed 
with  my  hand,  sealed  with  the  royal  arms,  as  used  in  my  secretary's 
office,  and  countersigned  by  the  commissary  at  war,  Don  Pedro 
Cerambat,  secretary  for  his  Majesty  in  this  intendency,"  and  "  regis- 
tered in  the  book  for  that  purpose  in  the  office  under  the  secretary's 
charge."  No  objection  appears  to  have  been  made  to  the  admission 
of  this  paper  in  evidence  ;  its  genuineness  seems  not  to  have  been 
contested;  no  attempt  was  made  to  impeach  it  as  antedated  or 
forged,  and  its  due  execution  in  all  the  forms  known  to  the  local 
government  was  unquestioned.  It  was  therefore  before  the  court 
below,  and  is  so  here,  at  least,  primd  facie  evidence  of  a  grant  of 
the  land  it  describes  to  the  claimants ;  the  rules  of  evidence  and  the 
principles  of  law  give  it  this  effect,  and  so  it  must  be  considered. 
Here,  an  important  question  arises :  Whether  the  several  acts  of 
congress  relating  to  Spanish  grants  do  not  give  this  grant  and  all 
others  which  are  complete  and  perfect  in  their  forms,  "  legally  and 
fully  executed,"  a  greater  and  more  conclusive  effiect  as  evidence  of 
<i  grant  bv  proper  authority. 
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It  is  bat  a  reasonable  presumption  that  congress,  in  legislating  on 
the  subject  of  Spanish  grants  in  the  three  territories  which  they  have 
acquired  since  1802,  and  in  devising  and  providing  efficient  means 
for  the  ascertaining  and  finally  settling  all  claims  of  title  under 
them  by  persons  asserting  that  the  lands  they  claimed  had 
[  •  723  ]  been  severed  from  the  public  *  domain  befcwre  the  cessions 
of  the  territory  to  the  United  States ;  that  when  they  have, 
by  a  series  of  laws  from  1803  to  1828,  authorized  special  and 
subordinate  tribunals  to  decide  on  claims  to  the  extent  of  a  league 
square,  inferior  courts  to  decide  on  all  claims  to  any  amount,  and 
finally,  if  no  appeal  is  taken ;  and  this  court  to  -pronounce  a  final 
decree  on  appeal,  which  may  separate  millions  of  acres  from  the 
common  fund ;  they  would  have  made  what  was  deemed  adequate 
provision  to  guard  the  public  from  spurious  grants,  by  prescribing 
for  the  various  tribunals  authorized  to  decide  on  "  claims,  such  rules 
of  evidence  applicable  to  these  grants  as  would  secure  the  interest 
of  the  nation  from  fraud  and  imposition."  Yet,  in  their  whole  leg- 
islation on  the  subject,  (which  has  all  been  examined,)  there  has  not 
been  found  a  solitary  law  which  directs  that  the  authority  on  which 
a  grant  has  been  made  under  the  Spanish  government  should  be 
filed  by  a  claimant,  recorded  by  a  public  officer,  or  submitted  to  any 
tribunal  appointed  to  adjudicate  its  validity  and  the  title  it  imparted; 
congress  has  been  content  that  the  rights  of  the  United  States 
should  be  surrendered  and  confirmed  by  patent  to  the  claimant, 
under  a  grant  purporting  to  have  emanated  under  all  the  official 
forms  and  sanctions  of  the  local  government  This  is  deemed  evi- 
dence  of  their  having  been  issued  by  lawful,  proper,  and  legitimate 
authority,  when  unimpeached  by  proof  to  the  contrary. 

In  providing  for  carrying  into  effect  the  stipulations  of  the  com- 
pact of  cession  with  Georgia,  the  5th  section  of  the  act  of  1803^ 
provides  that  all  persons  claiming  land  pursuant  thereto,  should, 
before  the  1st  March,  1804,  deliver  to  the  register  of  the  land-office, 
in  the  proper  district,  a  notice  containing  a  statement  of  the  nature 
and  extent  of  his  claim,  and  a  plot  thereof;  also,  for  the  purpose  of 
being  recorded,  every  grant,  order  of  survey,  deed  of  conveyance, 
or  other  written  evidence  of  his  claim ;  in  default  whereof  all  his 
right,  so  far  as  depended  on  the  cession,  or  the  law,  was  declared 
void,  forever  barred,  and  the  grant  inadmissible  in  any  court  in  the 
United  States  against  any  grant  from  them.  (2  Story,  894,  895.) 
By  the  6th  section,  it  was  provided  that  when  it  should  be  made 
to  appear  to  the  commissioners  that  the  claimant  was  entitled  to  a 
tract  of  land  under  the  cession  in  virtue  of  a  Spanish  or   British 
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grant  legally  and  fully  executed,  they  *  were  directed  to  [  *  724  ] 
give  him  a  certificate  which  amounted  to  a  relinquish- 
ment of  the  claim  of  the  United  States  forever,  when  recorded.  The 
fact  which  gave  to  the  recorded  certificate  of  the  commissioners  the 
effect  of  a  patent,  was  the  existence  of  a  grant ;  the  legality  and 
fulness  of  its  execution  only  was  required  to  be  made  to  appear. 
No  inquiry  was  directed  to  be  made  as  to  the  authority  by  which 
it  was  done ;  the  United  States  were  too  just  to  exact  from  the 
grantees  of  land  under  an  absolute  colonial  government  what  no 
court  requires  firom  one  who  holds  lands  under  the  grant  of  the 
United  States  or  of  a  Stete  fully  executed ;  or  if  inchoate,  never 
compels  a  claimant  to  produce  the  authority  of  the  ofiicer  who 
issues  or  executes  a  warrant  or  order  of  survey ;  it  is  always  pre- 
sumed to  be  done  regularly  till  the  contrcury  appears,  or  such  reasons 
are  offered  for  doubting  its  authenticity,  as  are  sufficient  in  law  to 
rebut  the  legal  presumption.  By  the  1st  section  of  the  supple- 
mentary act  of  1804,  claimants  by  complete  British  or  Spanish 
grants  are  required  to  record  no  evidence  of  their  claim  except  the 
original  grant  or  patent  with  the  warrant  or  order  of  survey  and  the 
plat ;  the  other  papers  were  to  be  deposited  with  the  register  of  the 
land  office,  in  order  to  be  laid  before  the  commissioners  for  their  con- 
sideration.    (Act  of  March  27, 1804,'  2  Story,  952.) 

As  no  law  required  the  exhibition  of  the  authority  under  which  a 
grant  warrant,  or  order  of  survey  was  made  ;  as  it  formed  a  part  of 
the  evidence  of  title  to  be  recorded,  deposited,  or  acted  on  by  the 
commissioners,  they  were  not  authorized  to  call  for  it  before  makmo^ 
their  decision. 

The  grant  legally  and  fully  executed  was  competent  evidence  of 
the  matters  set  forth  in  it,  and  as  none  other  was  necessary  it  was  in 
effect  conclusive.  But  congress  thought  it  proper  to  authorize  the 
commissioners  not  to  confine  their  examination  to  the  mere  execu- 
tion  of  the  alleged  grant  By  the  3d  section  of  the  same  law  it 
is  provided  as  follows  :  "  Or  whenever  either  of  the  said  boards  shall 
not  be  satisfied  that  such  grant,  warrant,  or  order  of  survey  did 
issue  at  the  time  it  bears  date,  the  said  commissioners  shall  not  be 
bound  to  consider  such  grant,  warrant,  or  order  of  survey  as  con- 
clusive evidence  of  the  title,  but  may  require  such  other  proof  of 
its  validity  as  they  may  think  proper."  Nothing  can  more 
•  decurly  manifest  the  understanding  of  congress  that  such  [  *  725  1 
grant,  &c.,  was  conclusive  evidence  of  title,  and  that  the 
commissioners  were  not,  under  the  existing  laws,  at  liberty  to  require 
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from  the  claimants  any  other  proof,  than  their  conferring  on  them  by 
express  words  the  power  of  doing  so.  Expressio  tmus  est  ezclusio 
aiteriuSj  is  an  universal  maxim  in  the  construction  of  statutes. 

In  the  law  of  the  succeeding  session,^  passed  for  ascertaining  smd 
adjusting  the  titles  and  claims  to  land  within  the  territory  of  Orlesuis 
and  district  of  Louisiana,  it  was  directed  that  the  evidence  of  claims 
to  land,  should  be  recorded ;  but  there  was  this  proviso  in  the  4th 
section :  "  That  where  lands  are  claimed  by  virtue  of  a  complete 
French  or  Spanish  grant,  as  aforesaid,  it  shall  not  be  necessary  for 
the  claimant  to  have  any  other  evidence  of  his  claim  recorded,  than 
the  original  grant  or  patent,  together  with  the  warrant  or  order  of 
survey,  and  the  plot"  Other  provisions  follow,  similar  to  those  in 
the  preceding  law  relating  to  claims  included  in  the  articles  of  agree- 
ment with  (Georgia.  (2  Story,  967,  968.)  By  the  5th  section,  the 
commissioners  are  directed  to  "  decide  in  a  summary  manner,  accord- 
mg  to  justice  and  equity,  on  all  claims  filed  with  the  register  and 
recorder,  in  conformity  with  the  provisions  of  this  act,  and  on  all 
complete  French  or  Spanish  grants,  the  evidence  of  which,  though 
not  thus  filed,  may  be  found  of  record  on  the  public  records  of 
sucn  grants,  which  decision  shall  be  laid  before  congress  in  the  man- 
ner hereinafter  directed,  and  be  subject  to  their  determination  thereon." 
Th«;  commissioners  shall  not  be  bound  to  consider  such  grant,  war- 
rant, or  order  of  survey  as  conclusive  evidence  of  title,  when  they 
weie  not  satisfied  that  it  issued  at  the  time  it  bears  date,  but  that  the 
s  in le  is  antedated  or  otherwise  firaudulent;  they  may  then  require 
huch  other  proof  of  its  validity  as  they  may  think  proper.  By  proof 
of  validity  must  be  understood  of  its  genuineness  and  authenticity, 
and  that  it  is  not  fraudulent,  so  as  to  satisfy  themselves  as  to  those 
doubts  which  authorized  them  to  require  further  proof  than  the  grant 
itself,  of  its  legal,  full,  and  fair  execution,  not  of  the  authority  of  the 
officer  who  made  it ;  no  law  gives  power  to  exact  proof  of  that. 
This  act  of  congress  proves  that,  by  considering  the  recorded  grant 

as  conclusive  evidence  of  title,  (which  cannot  be  without 
[  •'.'26  ]  power  in  •the  grantor,)  unless  it  is  antedated  or  otherwise 

fraudulent,  the  authority  of  the  officer  making  it  was  pre- 
supposed. 

The  act  of  1822,  for  ascertaining  claims  and  titles  to  land  in  the 
tenitory  of  Florida,  (3  Story,  1870,)  directs  all  persons  claiming  title  to 
lands  under  any  patent,  grant,  concession,  or  order  of  survey,  to  file 
before  the  commissioners  their  claim,  "  setting  forth  its  situation  and 
boundaries,  if  to  be  ascertained,  with  their  deraignment  of  title, 
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where  they  are  not  the  grantees  or  original  claimantB,"  which  shall 
be  recorded,  &c.  Section  4.  This  dispenses  with  the  filing  the  war- 
rant or  order  of  survey,  the  survey  or  plot  required  by  the  laws  relat- 
ing to  both  the  Georgia  and  Louisiana  claims,  as  they  need  not  set 
fc»rth  or  file  their  deraignment  of  title,  where  they  claim  by  a  grant, 
patent,  &c.,  to  themselves.  The  direction  of  the  law  can  apply  only 
to  such  grant  or  patent,  &c.,  this  being  filed  and  recorded ;  the  5th 
section  enacts,  "  that  the  commissioners  shall  have  power  to  inquire 
into  the  validity  and  justice  of  the  claims  filed  with  them,  and  if  sat- 
isfied that  said  claims  be  correct  and  valid,  shall  give  confirmation  to 
them,  which  shall  operate  as  a  release  of  any  interest  which  the 
United  States  may  have."  The  2d  section  of  the  act  of  1823,  sup- 
plementary to  the  last,  dispenses  with  the  necessity  of  producing  in 
evidence,  before  the  commissioners,  the  deraignment  of  title  from  the 
original  grantee  or  patentee ;  but  the  commissioners  shall  confirm 
every  claim  in  favor  of  actual  settlers  at  the  time  of  the  cession,  &c., 
when  the  "  quantity  claimed  does  not  exceed  3,500  acres."  (3  Story, 
1907.)  By  the  act  of  1824,'  for  extending  the  time  limited  for  the 
settlement  of  private  land-claims  in  the  territory  of  Florida,  "  the 
claimants  shall  not  be  required  to  produce  in  evidence  a  deraignment 
of  title  from  the  original  grantee  or  patentee,  but  the  exhibition  of 
the  original  title-papers,  agreeably  to  the  4th  section  of  the  act  of 
1822,  with  the  deed  or  devise  to  the  claimant,  and  the  office  ab- 
stracts of  the  intermediate  conveyances  for  the  last  ten  years  preced- 
ing the  surrender  of  Florida  to  the  United  States ;  and  when  they 
cannot  be  produced,  their  absence  being  accounted  for  satisfactorily, 
shall  be  sufficient  evidence  of  the  right  of  the  claimant  or  claimants, 
to  the  land  so  claimed,  as  against  the  United  States."  (3  Story, 
3935,  §2.) 

•  It  is  thus  cleaxly  evidenced,  by  the  acts,  the  words,  and  [  *  727  ] 
intentions  of  the  legislature,  that^  in  considering  these  claims 
by  the  special  tribunals,  the  authority  of  the  officer  making  the  grant, 
or  other  evidence  of  claim  to  lands,  formed  no  item  in  the  title  it  con- 
ferred; that  the  United  States  never  made  that  a  point  in  issue 
between  them  and  the  claimants  to  be  even  considered,  much  less 
adjudicated.  They  have  submitted  to  the  principle  which  prevails 
as  to  all  public  grants  of  land,  or  acts  of  public  officers,  in  issuing 
warrants,  orders  of  survey,  permission  to  cultivate  or  improve,  as 
evidence  of  inceptive  and  nascent  titles,  which  is,  that  the  public  acts 
of  public  officers  purporting  to  be  exercised  in  an  official  capacity 
and  by  public  authority,  shall  not  be  presumed  to  be  an  usurped,  but 

1  8  Stats,  at  Large,  6. 
TOL.   X.  29 


838  SUPREME   COURT  OF  THE  UNITED   STATES. 


tTnited  States  v,  Arredondo.    6  P. 


a  legitimate  authority,  previously  given  or  subsequently  ratified, 
which  is  equivalent  If  it  was  not  a  legal  presumption  that  pubUc 
and  responsible  officers  claiming  and  exercising  the  right  of  disposing 
of  the  public  domain,  did  it  by  the  order  and  consent  of  the  govern- 
ment, in  whose  name  the  acts  were  done,  the  confusion  and  uncer- 
tainty of  titles  and  possessions  would  be  infinite,  even  in  this  country, 
especially  in  the  States  whose  tenures  to  land  depend  on  every  de- 
scription of  inceptive,  vague,  and  inchoate  equities,  rising  in  the 
grade  of  evidence,  by  various  intermediate  acts,  to  a  full  and  legal 
confirmation,  by  patent,  under  the  great  seal 

To  apply  the  principle  contended  for  to  the  various  papers  which 
are  sent  firom  the  general  or  the  local  land-offices,  as  instructions  to 
officers  under  their  direction,  or  evidence  of  incomplete  titie  to  land, 
by  requiring  any  other  evidence  of  the  authority  by  which  it  was 
done  than  the  signature  of  the  officer,  the  genuineness  of  the  paper, 
proved  by  witnesses,  or  authenticated  by  an  official  seal,  would  be 
not  only  of  dangerous  tendency,  but  an  entire  novelty  in  our  juris- 
prudence, as  "  a  rule  of  equity  or  evidence,"  or  "  principle  of  law  or 
justice."  The  judicial  history  of  the  landed  controversies,  under  the 
land  laws  of  Virginia  and  North  CaroUna,  as  construed  and  acted 
on  within  those  States,  and  in  those  where  the  lands  ceded  by  these 
States  to  the  United  States  lie,  and  Pennsylvania,  whose  land  tenures 
are  very  similar  in  substance,  in  all  which  the  origin  of  tities  is  in 
very  general,  vague,  inceptive  equity,  will  show  the  univer- 
[  •  728  ]  sal  adoption  of  the  rule  that  the  *  acts  of  public  officers  in 
disposing  of  public  lands,  by  color  or  claim  of  public 
authority,  are  evidence  thereof  until  the  contrary  appears  by  the 
showing  of  those  who  oppose  the  titie  set  up  under  it,  and  deny  the 
power  by  which  it  is  professed  to  be  granted.  Without  the  recogni- 
tion of  this  principle,  there  would  be  no  safety  in  titie-papers,  and  no 
security  for  the  enjoyment  of  property  under  them.  It  is  true  that  a 
grant  made  without  authority  is  void  under  all  governments;  (9 
Cranch,  99 ;  5  Wheat  303 ;)  but  in  all  the  question  is  on  whom  the  law 
throws  the  burden  of  proof,  of  its  existence,  or  non-existence.  A 
grant  is  void,  unless  the  grantor  has  the  power  to  make  it ;  but  it  is 
not  void  because  the  grantee  does  not  prove  or  produce  it  The  law 
supplies  this  proof  by  legal  presumption,  arising  firom  the  full,  legal, 
and  complete  execution  of  the  official  grant,  under  all  the  solemnities 
known  or  proved  to  exist  or  to  be  required  by  the  law  of  the  country 
where  it  is  made  and  the  land  is  situated. 

A  patent  under  the  seal  of  the  United  States,  or  State,  is  a  conclu- 
sive proof  of  the  act  of  granting  by  its  authority ;  its  exemplification 
is  a  record  of  absolute  verity.     Patterson  v.  Winn,  5  Pet  241. 
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Tje  grants  of  colonial  governors,  before  the  Revolution,  have 
always  been,  and  yet  are,  taken  as  plenary  evidence  of  the  grant 
itself,  as  well  as  authority  to  dispose  of  the  public  lands.  Its  actual 
exercise,  without  any  evidence  of  disavowal,  revocation,  or  denial  by 
the  king,  and  his  consequent  acquiescence  and  presumed  ratification, 
are  sufficient  proof,  in  the  absence  of  any  to  the  contrary,  (subsequent 
to  the  grant,)  of  the  royal  assent  to  the  exercise  of  his  prerogative 
by  his  local  governors.  This,  or  jio  other  court,  can  require  proof 
that  there  exists  in  every  government  a  power  to  dispose  of  its  prop- 
erty ;  in  the  absence  of  any  elsewhere,  we  are  bound  to  presume  and 
consider  that  it  exists  in  the  officers  or  tribunal  who  exercises  it,  by 
makin'jg  grants,  and  that  it  is  fully  evidenced  by  occupation,  enjoy- 
ment, and  transfers  of  property,  had  and  made  under  them,  without 
disturbance  by  any  superior  power,  and  respected  by  aU  coordinate 
and  inferior  officers  and  tribunals  throughout  the  state,  colony,  or 
province  where  it  lies. 

A  public  grant,  or  one  made  in  the  name  and  assumed  authority* 
of   the   sovereign   power  of  the   country,  has  never  been 
•considered  as  a  special  verdict,  capable  of  being  aided  by  no  [  *  729  ] 
inference  of  the  existence  of  other  facts  than  those  expressly 
found  or  apparent  by  necessary  implication,  an  objection  to  its  admis- 
sion in  evidence  on  a  trial  at  law,  or  a  hearing  in  equity,  is  in  the 
nature  of  a  demurrer  to  evidence  on  the  ground  of  its  not  conducing 
to  prove  the  matter  in  issue. 

If  admitted,  the  court,  jury,  or  chancellor,  must  receive  it  as  evidence 
both  of  the  facts  it  recites  and  declares,  leading  to  and  the  foundation 
of  the  grant,  and  all  other  facts  legally  inferable  by  either  from  what 
is  so  apparent  on  its  face.  Taking,  then,  as  a  settled  principle,  that 
a  public  grant  is  to  be  taken  as  evidence  that  it  issued  by  lawful 
authority,  we  proceed  to  examine  the  legal  effect  of  a  Spanish  grant 
in  adjudicating  on  their  validity,  by  the  principles  of  justice  in  a 
court ;  and  by  the  rules  of  equity,  evidence,  and  law,  directed  by  the 
act  of  1824,  which  forms  a  part  of  the  law  under  which  their  validity 
18  submitted  to  our  judicial  consideration. 

The  validity  and  legality  of  an  act  done  by  a  governor  of  a  con- 
quered province,  depends  on  the  jurisdiction  over  the  subject-matter 
delegated  to  him  by  his  instruction  from  the  king,  and  the  local  laws 
and  usages  of  the  colony,  when  they  have  been  adopted  as  the  rules 
for  its  government.  If  any  jurisdiction  is  given,  and  not  limited,  all 
acts  done  in  its  exercise  are  legal  and  valid ;  if  there  is  a  discretion 
conferred,  its  abuse  is  a  matter  between  the  governor  and  his  govern- 
ment, &c.;  King  v.  Picton,  late  governor  of  Trinidad,  30  St.  Tr. 
869-871. 


840         SUPREME   COURT  OF  THE  UNITED  STATES. 
United  States  v.  Arredondo.    6  P. 

It  is  an  uniTersal  principle,  that,  where  power  or  jurisdiction  is 
delegated  to  any  public  officer  or  tribunal  over  a  subject-matter,  and 
its  exercise  is  confided  to  his  or  their  discretion ;  the  acts  so  done  are 
binding  and  valid  as  to  the  subject-matter ;  and  individual  rights  will 
not  be  disturbed  collaterally  for  any  thing  done  in  the  exercise  of 
that  discretion  within  the  authority  and  power  conferred.  The  only 
questions  which  can  arise  between  an  individual  claiming  a  right 
under  the  acts  done,  and  the  public,  or  any  person  denying  its  va- 
lidity, are,  power  in  the  officer,  and  fraud  in  the  party.  All  other 
questions  are  settled  by  the  decision  made  or  the  act  done  by  the 
tribunal  or  officer ;  whether  executive,  (1  Cranch,  170,  171,) 
f  •  730  ]  legislative,  (4  Wheat  423;  2  Pet.  412;  4  Pet  563,)  'judi- 
cial,  (11  Mass.  227 ;  11  S.  &  R.  429 ;  adopted  in  2  Pet  167, 
168,)  or  special,  (20  J.  R.  739,  740;  2  Dow.  P.  Cas.  521,  &c.,)  unless 
an  appeal  is  provided  for,  or  other  revision,  by  some  appellate  or 
supervisory  tribunal,  is  prescribed  by  law. 

The  principles  of  these  cases  are  too  important  not  to  be  referred 
to,  and  though  time  does  not  admit  of  their  extraction  and  embodying 
in  our  opinion,  we  have  no  hesitation  in  declaring  that  they  meet 
with  our  entire  concurrence,  so  far  as  applicable  to  this  case.  But 
there  are  other  cases  which  have  been  decided  by  this  court,  which 
have,  in  our  opinion,  so  direct  a  bearing  on  the  efiect  and  validity  of 
the  grant  in  question,  as  to  deserve  a  close  examination;  they  will 
be  considered  in  their  order. 

In  Polk's  lessee  against  Wendell,  various  objections  were  made  to 
the  validity  of  a  grant  from  the  State  of  North  Carolina,  as  not 
having  issued  under  the  authority  of  law.  The  court  laid  down  this 
general  principle :  •'  But  there  are  cases  in  which  a  grant  is  absolutely 
void ;  as  when  the  State  has  no  title  to  the  thing  granted,  or  where 
the  officer  had  no  authority  to  issue  the  grant,"  (9  Cranch,  99 ;  re- 
peated in  the  same  case,  5  Wheat  303.)  In  a  succeeding  part  of 
their  opinion,  they  observe,  in  allusion  to  the  law  of  the  State :  "  This 
act  limits  the  amount  for  which  an  entry  may  be  made,  but  the  same 
person  is  not'  in  this  act  forbidden  to  make  different  entries,  and 
entries  were  transferable.  No  prohibition  appears  in  the  act  which 
should  prevent  the  assignee  of  several  entries,  or  the  person  who  has 
made  several  entries,  from  uniting  them  in  one  survey  and  patent" 
9  Cranch,  87.  «  The  laws  for  the  sale  of  public  lands  provide  many 
guards  to  secure  the  regularity  of  grants,  to  protect  the  incipient 
rights  of  individuals,  and  also  to  protect  the  State  from  imposition. 
Officers  are  appointed  to  superintend  the  business,  and  rules  are 
framed  prescribing  their  duty.  These  rules  are  in  general  directory, 
and  where  all  the  proceedings  are  completed,  by  a  patent  issued  by 


JANUARY  TERM,   1832.  341 

UDited  States  p.  Anedondo.    6  P. 

the  authority  of  the  State,  a  compliaDce  with  these  rules  is  pre- 
supposed. That  every  prerequisite  has  been  performed,  is  an  infer- 
ence properly  deducible,  and  which  every  man  has  a  right  to  draw 
from  the  existence  of  the  grant  itselt  It  would  therefore  be  extremely 
unwarrantable  for  any  court  to  avoid  a  grant  for  any  irregularities  in 
the  conduct  of  those  who  are  appointed  by  the  government 
*  to  supervise  the  progressive  course  of  a  title  from  its  com-  [  *  731  | 
mencement  to  its  confirmation  in  a  patent ; "  9  Cranch,  99. 
In  a  review  of  their  opinion,  it  is  laid  down :  "  As  to  what  validity 
shall  be  given  to  the  grants  emanating  from  North  Carolina,  the 
decision  places  it  upon  the  statutes  of  North  Carolina;  and  although 
an  opinion  is  expressed,  that  North  Carolina  could  make  no  new 
grants  after  the  cession,  to  congress,  who  could  entertain  a  doubt 
upon  the  question  ?  The  right  referred  to  here,  was  to  perfect  incip- 
ient grants;  but  what  restraint  is  imposed  on  her  discretion,  or  what 
doubt  suggested  of  her  good  faith  in  executing  that  power  ?  It  will 
be  perceived  that,  as  to  irregularities  committed  by  the  officers  of 
government,  prior  to  the  grant,  the  court  does  not  express  a  doubt 
but  that  the  government,  and  not  the  individual,  must  bear  the  conse^ 
quences  resulting  from  them."  5  Wheat  304.  They  refer  to  the 
rule  as  to  the  patents  laid  down  in  the  former  case,  and  add :  "  But 
in  admitting  that  the  grant  shall  support  the  presumption  that  every 
prerequisite  existed,  it  necessarily  admits  that  a  warrant  shall  be 
evidence  of  the  existence  of  an  entry ;  nor  is  it  by  any  means  con- 
clusive to  the  contrary,  that  the  entry  does  not  appear  upon  the  ab- 
stracts of  entries  in  Washington  county,  recorded  in  the  secretary's 
office ;  on  the  contrary,  if  the  warrants  issued  are  signed  by  the  entrj'- 
taker,  it  is  conclusive  that  the  locations  were  received  by  him ;  and 
if  he  omitted  to  enter  them,  his  neglect  ought  not  to  prejudice  the 
rights  of  him  in  whose  favor  the  warrants  were  issued."  6  Wheat. 
304,  306.  This  is  a  very  important  principle  applying  to  all  imper- 
fect grants,  concessions,  warrants,  and  orders  of  survey.  That  the 
production  of  either  is  legal  evidence,  from  which  the  legal  presump- 
tion arises,  that  all  preceding  acts  necessary  to  give  it  legal  validity, 
have  been  done  before  it  issued. 

Another  equally  so  was  established  in  that  case :  "  There  was  one 
point  made  in  the  argument  of  this  case,  which,  from  its  general  im- 
portance, deserves  our  serious  attention,  and  which  may  have  entered 
mto  the  views  of  the  circuit  court  in  making  their  decision.  It  was, 
whether  admitting  this  grant  to  be  void,  innocent  purchasers,  without 
notice,  holding  under  it,  should  be  affected  by  its  nullity.  On  general 
principles  it  is  incontestable,  that  a  grantee  can  convey  no  more 
than  he  possesses.     Hence,  those  who  come  in  under  the  holder 
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f  •  732  ]  of  a  void  •grant,  can  su^quire  nothing;  but  it  is  clear  that 
the  courts  of  Tennessee  have  held  otherwise.  Yet  the 
North  Carolina  act  of  1777,  certainly  declares  grants  attained  by 
fraud  to  be  absolutely  void ;  and  the  same  result  roust  follow,  where 
the  State  has  relinquished  its  power  to  grant,  or  no  law  exists  to 
support  the  validity  of  the  grant  But  it  seems  that  the  courts  of 
Tennessee  have  adopted  this  distinction,  that  grants  in  such  cases 
shall  be  deemed  void  only  as  against  the  State,  and  not  then  until 
adjudged  so  by  some  process  of  law.  K  this  be  the  settled  law  of 
Tennessee,  we  are  satisfied  that  it  should  rest  on  the  authority  of 
adjudication."  5  Wheat.  309.  This  evidences  the  respect  paid  by 
this  court  to  local  common  law,  which  is  but  custom  and  usage, 
although  opposed  to  general  principles  which  are  incontestable. 
"  Hence  this  court  has  never  hesitated  to  conform  to  settled  doctrines 
of  the  State  on  landed  property,  when  they  are  fixed  and  can  be  satis- 
factorily ascertained ;  nor  would  it  ever  be  led  to  deviate  from  them 
in  any  case  that  bore  the  semblance  of  impartial  justice."  5  Wheat. 
302.  The  same  principle  applies  to  those  of  a  territory,  and  to 
Florida,  by  the  act  of  1824.  In  Hoofnagle  against  Anderson,  a 
patent  had  issued  for  lands  in  the  Virginia  military  district,  in  Ohio, 
on  a  continental  warrant,  issued  by  the  register  of  the  land-office, 
without  authority  by  law  or  a  certificate  of  the  governor,  for  state 
services.  The  question  on  which  the  title  depended  was,  whether 
the  illegality  of  the  warrant  could  be  inquired  into  after  the  grcmt  by 
a  patent ;  on  which  the  opinion  of  the  court  was  given  in  these 
words :  "  But  this  reference  to  the  certificate  of  the  executive,  appears 
on  the  face  of  every  warrant,  and  contains  no  other  information  than 
is  given  by  law ;  the  law  requires  this  certificate  as  the  authority  of 
the  register.  It  is  considered  as  a  formal  part  of  the  warrant.  These 
warrants  are,  by  law,  transferable.  They  are  proved  by  the  signature 
of  the  officer  and  seal  of  office.  The  signature  and  seal  are  considered 
as  full  proof  of  the  rights  expressed  in  the  paper ;  no  inquiry  is  ever 
made  into  the  evidence  received  by  the  public  officer.  H  the  purchaser 
of  such  a  paper  takes  it  subject  to  the  risk  of  its  having  issued  erro- 
neously, there  ought  to  be  some  termination  to  this  risk.  We  think 
it  ought  to  terminate  when  the  warrant  is  completely  merged  in  a 
patent,  and  the  title  consummated  without  having  encountered  an 

adversary  claim."  7  Wheat.  217,  218. 
[  •  733  ]  'A  reference  to  the  decisions  of  this  court  on  titles  in 
Florida,  wiU  show  how  they  have  been  heretofore  consid- 
ered: "  It  is  true  that  the  act  of  the  3d  of  March,  1803,  although 
making  no  express  provision  in  favor  of  British  or  Spanish  grants, 
unaccompanied  with  possession,  does  seem  to  proceed  upon  the 
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implication  that  they  are  valid,  recognizing  the  principle  that  a 
change  of  policy  produces  no  change  in  individual  property,  yet  it 
imputes  to  them  only  a  modified  validity ; "  (referring  to  the  neces- 
sity of  their  being  recorded,  and  the  consequence  of  not  doing  it.) 
Harcourt  against  Graillard,  12  Wheat  528.  Had  that  claim  been  so 
recorded,  and  come  before  the  court  under  a  law  and  circumstances 
similar  to  this,  there  could  have  been  no  doubt  of  what  its  opinion 
would  then  have  been.  In  the  next  case,  after  reciting  the  1st  section 
of  the  act  of  1803,  the  court  say:  "  This  section  places  those  persons 
who  had  obtained  a  warrant  or  order  of  survey,  before  27th  October, 
1795,  on  equal  ground  with  those  whose  titles  were  completed."  Af- 
ter reciting  the  residue  of  that  act,  and  the  preceding  one  of  1804, 
they  express  a  very  strong  opinion  that  a  British  or  Spanish  grant 
was  cognizable  before  the  commissioners  appointed  under  those  laws, 
though  held  by  persons  not  residents  of  the  country.  That  the  com- 
missioners might  have  decided  in  favor  of  its  validity,  and  that  such 
decision  would  have  been  conclusive.  Henderson  v.  Poindexter,  12 
Wheat.  536  to  543.  The  claim  in  that  case  was  for  1,500  acres  ;  but 
the  title  was  not  recorded  or  the  claim  laid  before  the  commissioners, 
and  it  was  not  of  course  embraced  in  the  provisions  of  any  act  of 
congress  authorizing  any  court  to  decide  on  the  title.  We  conclude 
this  review  of  the  acts  of  congress  and  the  decisions  of  this  court, 
with  repeating  their  words  in  Rutherford  v.  Green :  "  Whatever  the 
legislative  power  may  be,  its  acts  ought  never  to  be  so  construed  as 
to  subvert  the  rights  of  property,  unless  its  intention  to  do  so  shall  be 
expressed  in  such  terms  as  to  admit  of  no  doubt,  and  to  show  u  clear 
design  to  effect  the  object.  No  general  terms  intended  for  property, 
to  which  they  may  be  fairly  applicable  and  not  particularly  applied 
by  the  legislature,  no  silent  implied  and  constructive  repeals  ought 
ever  to  be  understood  as  to  devest  a  vested  right."  2  Wheat.  203. 
The  course  of  the  argument,  the  situation  of  the  country 
in  which  the  land  •  is  situated,  and  the  numerous  titles  [  *  734  ] 
depending  on  the  principles  which  have  been  so  fully  dis- 
cussed, has  induced  us  to  meet  them  fully  and  explicitly  —  they  will 
narrow  the  scope  of  argument  in  future  cases. 

The  (claimants  in  this  case  did  not  rest  their  title  merely  on  the 
grant.  It  appeared  in  evidence,  by  authentic  documents,  that,  in 
1816,  a  controversy  arose  between  the  captain-general  and  the  in- 
tendant  of  the  Island  of  Cuba,  as  to  the  superintendency  of  the 
royal  domain  of  the  Floridas,  which,  being  referred  to  the  king,  he, 
by  a  royal  order  of  the  3d  September,  1817,  conferred  it  on  the  in- 
tendant,  Ramirez,  "commanding  him  therein  to  facilitate  the  increase 
of  the  population  of  those  provinces  by  all  the  means  which  his  zeaJ 
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and  prudence  could  dictate."  This  is  the  order  recited  in  the  grants 
and  the  authority  under  which  it  was  made,  with  the  general  super- 
intendency  of  the  domain  of  the  jm>vinces,  the  local  authorities 
acting  under  his  direction  and  supervision,  and  acting  under  the 
command  contained  in  the  order,  we  can  have  no  hesitation  in  saying 
that  the  grant  in  question  was  within  the  authority  thus  conferred. 
This  order  was  a  supreme  law,  superseding  all  others  so  far  as  it 
extended ;  its  object  was  to  increase  the  settlement  and  population 
of  the  whole  province,  which  could  only  be  done  by  corresponding 
grants  of  land  adequate  in  extent"  to  their  desired  effect  The  power 
to  do  it  was  ample,  and  the  means  confided  to  the  discretion  of  the 
officer,  which  was  not  limited.  We  cannot  say  that  in  executing 
this  grant,  he  has  acted  without  authority.  Our  opinion,  therefore, 
is  that,  both  on  the  general  principles  of  law  and  the  acts  of  congress, 
the  grant  is  perfect  and  valid,  and  even  if  a  special  authority  was 
requbite,  that  it  is  conferred  by  the  royal  order  referred  to.  The 
bearing  of  the  law  of  nations  on  such  a  title,  and  property  thus 
acquired,  while  the  province  was  in  the  possession  and  undisputed 
dominion  of  Spain,  is  manifest  according  to  its  principles,  recognized 
and  affirmed  by  this  court ;  12  Wheat.  535,  before  cited  at  large ; 
no  article  of  the  treaty  professes  to  abrogate  these  rights,  and  all  the 
laws  of  congress  treat  them  as  still  subsisting,  and  they  are  now 
referred  to  our  fined  decree  by  a  special  law.     This  relieves  the  court 

from  the  difficulty  in  which  they  found  themselves  in  giving 
f  •  735  ]  a  construction  to  the  treaty  in  the  case  of  Foster  and  *  Elam 

V.  Neilson.  A  treaty  is  in  its  nature  a  contract  between 
"  two  nations,  not  a  legislative  act  It  does  not  generally  effect  of 
itself  the  object  to  be  accomplished,  es{>ecially  so  far  as  its  object  is 
infra  territorial,  but  is  carried  into  effect  by  the  sovereign  powers  of 
the  parties  to  the  instrument;  when  either  of  the  parties  engages  to 
perform  a  particular  act,  the  treaty  addresses  itself  to  the  political 
not  the  judicial  department,  and  the  legislature  must  execute  the 
contract  before  it  can  become  a  rule  for  the  court."  2  Pet.  314.  But 
the  court  are,  in  this  case,  authorized  to  consider  and  construe  the 
treaty,  not  as  a  contract  between  two  nations,  the  stipulations  of 
which  must  be  executed  by  an  act  of  congress  before  it  can  become 
a  rule  for  our  decision,  not  as  the  basis  and  only  foundation  of  the 
title  of  the  claimants,  but  as  a  rule  to  which  we  must  have  a  doe 
regard,  in  deciding  whether  the  claimants  have  made  out  a  title  to 
the  lands  in  controversy  —  a  rule  by  which  we  are  neither  directed 
by  the  law  or  bound  to  make  our  decree  upon,  any  more  than  on  the 
laws  of  nations,  of  congress,  or  of  Spain.  The  act  of  1824  and 
1828  authorize  and  require  us  to  decide  on  the  pending  titles  on  all 
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the  evidence  and  laws  befc^re  us.  Congress  have  disclaimed  its  de* 
clsion  as  a  political  question  for  the  legislative  department  to  decide^ 
and  enjoined  it  on  us  as  one  purely  judiciaL  Taking,  then,  the  treaty 
as  a  legislative  act,  an  item  of  evidence,  or  a  rule  of  decision,  relied 
on  by  one  or  both  parties  to  this  suit,  we  consider  the  2d  article  as 
ceding  to  the  United  States  only  what  of  the  territories  belonged  to 
Spain  — that  no  land  which  had  been  severed  from  the  royal  domain 
by  antecedent  grants,  which  were  valid  by  the  laws  of  Spain,  and 
created  any  right  of  property  to  the  thing  granted  in  the  grantee ; 
passed  to  the  United  States  —  such  lands  were  not  liable  to  subse- 
quent apjnropriation  by  a  subsequent  grant  Considering  the  treaty 
as  a  legislative  act,  and  applying  to  it  the  same  rules,  "  the  proposi* 
tion  is  believed  to  be  perfectly  correct,  that  the  act  of  1783,  of  N.  C, 
which  opened  the  land-office,  must  be  construed  as  offering  for  sale 
those  lands  only  which  were  then  liable  to  appropriation,  not  those 
which  had  before  been  individually  appropriated."  2  Wheat.  203. 
So  must  the  treaty  be  construed;  and  if  a  question  arises  what 
lands  were  ceded,  the  answer  is  found  in  the  2d  article : 
•  "  vacant  lands,"  not  those  which,  in  the  language  of  this  [  *  736  ] 
court,  had  been  individually  appropriated^  and  were  not  the 
subjects  of  a  hostile  and  adversary  grant.  The  renunciation  in  the 
3d  article,  by  both  parties,  was  only  of  their  respective  rights,  claims, 
and  pretensions  to  the  territory  renounced ;  neither  government  had 
any  rights  to  renounce  over  the  lands  to  which  a  title  had  been  con- 
veyed to  their  citizens  or  subjects  respectively.  The  United  States  do 
not  come  into  court  claiming  this  cession  and  renunciation  as  vesting 
them  with  the  whole  territory  in  full  dominion,  in  their  sovereign 
cjapacity,  with  liberty  to  confirm  previous  appropriations  of  parts  of 
it  or  not,  at  their  pleasure  ;  but  require  us  to  finally  decide  between 
them  and  the  claimants  as  grantees  fix>m  the  same  grantor ;  which 
grant  carries  the  title  to  the  land.  Thus  deciding  between  the  par- 
ties on  these  articles  of  the  treaty,  and  in  conformity  to  the  laws, 
rules,  and  principles  before  established,  we  should  be  of  opinion  that 
the  land  embraced  in  the  grant  was  no  longer  a  part  of  the  royal 
domain  at  the  date  of  the  treaty,  but  private  property ;  land  not 
vacant,  but  appropriated  by  a  prior  valid  deed.  The  8th  article  was 
evidently  intended  for  the  benefit  of  those  who  held  grants  and  were 
considered  as  proprietors  of  land  in  Florida ;  to  give  it  a  construe- 
tion  which  would  narrow  and  limit  rights  thus  intended  to  be  secured, 
would  deprive  them  of  the  benefit  of  the  fieur  construction  of  the  2d 
and  3d  articles  of  the  treaty,  and  leave  them  in  a  worse  situation 
than  if  the  8tfa  had  been  omitted  altogether.  To  adopt  one  so 
severe  and  unjust  would  require  words  and  an  evident  intent  clearly 
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expressed — making  it  imperative  on  our  judgment  to  devest  rights 
already  vested. 

The  original  treaty  has  been  examined  in  the  department  of  State 
—  it  is  executed  as  an  original,  and  headed  "  original "  in  both  lan- 
guages —  it  cannot  have  escaped  our  attention  that  it  relates  to  the 
territory  ceded,  the  boundaries  between  those  of  the  two  govern- 
ments, the  mutual  renunciations,  and  the  rights  of  the  inhabitants 
of  the  ceded  territories.  There  is  an  obvious  reason  for  its  being  in 
Spanish  as  well  as  in  English  ;  the  king  had  a  direct  interest,  so  far 
as  etffected  his  own  dominions  adjoining  the  United  States,  and  a 
laudable  desire  to  protect  the  inhabitants  of  the  ceded  provinces  in 
all  their  rights  and  property.  His  honor  was  concerned 
[  •  737  ]  most  deeply  in  not  doing  *  an  act  which  should  deprive  his 
subjects  of  what  he  had  granted  to  them ;  by  making  a 
cession  of  the  territory  to  a  powerful  nation.  Not  content  with 
ceding  and  renouncing  only  what  belonged  to  himseL^  he  was  de- 
sirous of  expressing  his  intention  of  preserving  his  faith,  by  an  article 
which  should  show  it  to  be  not  to  leave  the  confirmation  of  grants 
by  lawful  authority  at  the  pleasure  of  the  United  States.  Before 
the  execution  of  the  treaty,  there  was  inserted  a  stipulation  in  Span- 
ish by  which  the  ceded  territory  should  pass  into  the  hands  of  the 
United  States  with  the  declared  intention,  on  the  part  of  the  king 
of  Spain,  that  the  grants  referred  to  operated  in  prassenti  as  an 
exception  and  reservation  of  lands  granted  in  his  name  and  by  his 
authority,  using  words  which  expressed  his  intention,  in  his  own 
language,  that  the  grants  were  ratified  and  confirmed  by  both  govern- 
ments in  the  very  act  of  cession,  subject  to  no  future  contingency. 
This  furnishes  a  powerful  and  obvious  reason  for  inserting  this  article 
in  Spanish,  so  that  the  intention  would  be  clearly  understood  by 
words  denoting  it  in  a  manner  not  to  be  mistaken  whenever  any 
doubt  should  arise  ;  "and  whenever  the  treaty  should  be  produced  as 
evidence  of  the  cession,  or  for  any  other  purpose,  there  should  always 
appear  in  the  native  language  of  his  then  or  former  subjects,  full 
evidence  of  his  declared  intention  to  protect  their  rights  acquired  by 
his  grants,  pledging  his  honor  and  faith  for  their  security. 

His  minister  was  not  willing  to  trust  so  important  a  matter  to  a 
treaty  only  in  the  English  language.  The  present  situation  of  the 
holders  of  the  grants,  the  state  of  the  country,  the  opinion  of  this 
court  in  Foster  v.  Neilson,  2  Pet.  254,  and  the  argument  in  this  cause, 
show  the  wisdom  and  justice  which  prompted  him  to  express  the  in- 
tention of  the  king  in  his  own  language,-  and  that  of  his  subjects. 
Similar  or  equally  good  reasons  may  have  induced  the  ministers  of 
this  government  to  have  the  treaty  drawn  in  its  language ;  and  thus 
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considering  the  treaty  in  both  languages,  and  each  as  is  declared  at  i 
its  head,  "  original,"  the  one  version  neither  controls  nor  is  to  be  pre-  ! 
ferred  to  the  other ;  each  expresses  the  meaning  of  the  contracting  I 
parties,  respectively,  in  their  own  language,  as  in  the  opinion  of  each, 
expressing  and  declaring  the  intention  of  both.  If  they  are  mistaken, 
and  the  words  used  do  not  and  are  not  understood  after- 
wards •  by  the  parties  to*  convey  the  same  meaning  in  both  [  *  738  ] 
languages ;  then,  both  being  originals  and  of  equal  author- 
ity, we  must  resort  to  some  other  mode  than  the  inspection  of  the 
treaty  to  give  it  a  pro{>er  construction,  under  the  special  acts  of  con- 
gress, which  require  us  to  decide  on  the  validity  of  the  grants  referred 
to  in  the  8th  article,  by  the  principles  and  rules  of  justice  and  equity, 
the  law  of  nations,  the  stipulations  of  the  treaty,  the  acts  of  congress, 
and  the  laws  of  Spain,  and  on  such  testimony  as  may  be  admissible 
by  the  rules  of  evidence  and  principles  of  law.  Applying,  then,  these 
tests  to  the  8th  article,  and  to  ascertain  its  legal  meaning  when  the 
contracting  parties  understand  it  differently,  we  consider  it  as,  in  its 
effect  and  legal  operation,  an  exception  and  reservation  of  the  lands 
so  granted,  from  the  territory  ceded  to  the  United  States.  If  the 
title  was  confirmed  presently,  the  king  had  within  the  bounds  of  the 
grant  no  right  or  title  to  convey,  and  the  United  States  could  receive 
none.  If  no  future  act  of  theirs  was  necessary  to  their  ratification, 
and  confirmation,  the  legal  estate,  much  less  the  beneficial  interest, 
never  passed  to  them.  A  treaty  of  cession  ia  a  deed  of  the  ceded 
country,  the  sovereign  is  the  grantor,  the  act  is  his,  so  far  as  it  relates 
to  the  cession,  the  treaty  is  his  act  and  deed,  and  all  courts  must  so 
consider  it,  and  deeds  are  construed  in  equity  by  the  rules  of  law. 

A  government  is  never  presumed  to  grant  the  same  land  twice,  7  \ 
J.  R.  8.  Thus  a  grant,  even  by  act  of  parliament,  which  conveys. a 
title  good  against  the  king,  takes  away  no  right  of  property  from  any 
other ;  though  it  contains  no  saving  clause,  it  passes  no  other  right 
than  that  of  the  public,  although  the  grant  is  general  of  the  land ;  8 
Co.  274,  b. ;  1  Vent  176 ;  2  J.  R.  263.  If  land  is  granted  by  a  State, 
its  legislative  power  is  incompetent  to  annul  the  grant  and  grant  the 
land  to  another ;  such  law  is  void,  Fletcher  v.  Peck,  6  Cranch,  87, 
&c.  A  State  cannot  impose  a  tax  on  land  granted  with  an  exemp- 
tion from  taxation,  New  Jersey  v.  Wilson,  7  Cranch,  164 ;  nor  take 
away  a  corporate  franchise,  Dartmouth  College  v.  Woodward,  4 
Wheat,  518.  Public  grants  convey  nothing  by  implication ;  they  arfe 
construed  strictly  in  favor  of  the  king ;  Dy.  362,  a. ;  Cro.  Car.  169. 
Though  such  construction  must  be  reasonable,  such  as  will 
make  the  true  intention  of  the  king  as  expressed  *  in  his  [  *  739  ] 
charter  take  effect,  is  for  the   king's  honor,  and  stands 
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with  the  rules  of  law;  4  Com.  Dig.  428,  554;  G.  12;  10  Ck>.  65. 
Qrants  of  the  strongest  kind,  ez  speciaM  gratia^  certa  scientia^  et 
mero  motUj  do  not  extend  beyond  tiie  mecining  and  intent  expressed 
in  them,  nor,  by  any  strained  construction,  make  any  thing  pass 
a^nst  the  apt  and  proper,  the  common  cuid  usual  signification  and 
intendment  of  the  words  of  the  grant,  and  passes  nothing  but  what 
the  king  owned ;  10  Co.  112,  b. ;  4  Co.  35 ;  Dy.  350,  1  pL  21.  If  it 
grant  a  thing  in  the  occupation  of  B,  it  only  passes  what  B  occupied ; 
thb  in  the  case  of  a  common  person,  d  fortiori  in  the  queen's  case,  4 
Co.  35  b. ;  Hob.  171 ;  Hard.  225.  Though  the  grant  and  reference 
is  general,  yet  it  ought  to  be  applied  to  a  certain  particular,  as  in  that 
case  to  the  charter  to  Queen  Caroline — id  certum  est  quod  cerium 
reddi  potest^  9  Ca  30,  a.  46,  a.  47,  b.  8.  P.  When  the  king's  grant 
refers  in  general  terms  to  a  certainty,  it  contains  as  express  mention 
of  it,  as  if  the  certainty  had  been  expressed  in  the  same  charter ;  10 
Co.  64  a.  A  grant  by  the  king  does  not  pass  any  thing  not  described 
or  referred  to,  unless  the  grant  is  as  fully  and  entirely  as  they  came  to 
the  king,  and  that  ex  certa  scientia^  &c,  Dy.  350,  b. ;  10  Co.  65,  a. ;  2 
Mod.  2 ;  4  Com.  Dig.  546, 548.  Where  the  thing  granted  is  described, 
nothing  else  passes,  as  ''  those  lands ; "  Hard.  225.  The  grantee  is 
restrained  to  the  place,  and  shall  have  no  lands  out  of  it  by  the  gen- 
erality of  the  grant  referring  to  it ;  as  of  land  in  A,  in  the  tenure  of 
B.,  the  grant  is  void  if  it  be  not  both  in  the  place  and  tenure  referred 
to.  The  pronoun  "  ilia  "  refers  to  both  necessarily ;  it  is  not  satisfied 
till  the  sentence  is  ended,  and  governs  it  till  the  full  stop.  2  Co.  33 ; 
8.  P.  7  Mass.  8,  9;  15  J.  R.  447 ;  6  Cranch,  237 ;  7  Cranch,  47,  48. 
The  application  of  this  last  rule  to  the  words  ** de  illas^^  in  the  8th 
article,  will  settle  the  question  whether  its  legal  reference  is  to  lands 
alone,  or  to  "  grants  "  of  land.  The  general  words  of  a  king's  grant 
shall  never  be  so  construed  as  to  deprive  him  of  a  greater  amount  of 
revenue  than  he  intended  to  grant,  or  to  be  deemed  to  be  to  his  or  the 
prejudice  of  the  commonwealth;  1  Co.  112,  13  b.  "Judges  will 
invent  reasons  and  means  to  make  acts  according  to  the  just  intent 

of  the  parties,  and  to  avoid  wrong  and  injury  which  by  rigid 
[  •  740  I  rules  might  be  wrought  out  of  the  act     Hob.  277.    •  The 

words  of  a  grant  are  always  construed  according  to  the  in- 
tention of  the'  parties,  as  manifested  in  the  grant  by  its  terms  or  by 
the  reasonable  and  necessary  implication,  to  be  deduced  from  the  sit- 
uation of  the  parties  and  of  the  thing  granted,  its  nature  and  use ; 
6  Mass.  334,  5;  8.  &R.110;  1  Taunton,  495,  500,  502 ;  7  Mass.  6; 
1  B.  &  P.  375;  2  J.  R.  321,  2;  6  J.  R.  6, 10;  IIJ.  R.  498,  9;  3  R 
15 ;  Cro.  Car.  17, 18,  57,  58, 168, 169 ;  Plo.  170,  b.  7 ;  E.  621 ;  Cow- 
per,  360,  363 ;  4  Yeates,  163.     These  are  the  fixed  rules  governing 
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private  grants,  which  are  construed  strongly  against  the  grantor  and 
liberally  for  the  grantee.  Yet  he  shall  never  take  by  general  words, 
or  by  construction,  what  the  grantor  had  before  granted  to  another. 
The  controlling  effect  which  the  situation  of  the  grantor,  and  the 
property  alleged  to  be  conveyed  as  evidence  of  the  intention  of  the 
grantor,  is  in  law  such,  that  in  the  case  of  Moore  v.  Magrath,  in 
1774,  Lord  Mansfield  declared :  "  I  am  very  dear  it  might  be  plainer 
with  the  deed,  but  without  seeing  the  deed  it  is  plain  enough."  The 
words  of  the  deed  were  sweeping  ones :  "  Together  with  all  his,  the 
said  Michael  Moore's  lands,  tenements,  and  hereditaments  in  Ireland.*" 
Yet  it  did  not  pass  his  paternal  estate ;  the  court  was  unanimous, 
Cowper,  9,  11 ;  the  authority  of  this  case  is  unquestionable.  In 
Shirras  v.  Craig,  this  court  decided,  that  when  there  was  a  piece  of 
property  answering  to  the  description  in  the  deed,  other  property  in- 
cluded in  the  deed,  but  not  intended  to  be  conveyed,  did  not  pass ; 
7  Cranch,  47,  48.  It  is  useless  to  pursue  the  inquiry,  whether  by  the 
common  law  the  grant  of  a  king  can  be  adjudged  to  pass  what  he 
had  conveyed  to  another,  and  whose  title  he  intended  to  ratify  and 
confirm  by  the  very  act  of  a  grant  to  another,  by  excepting  it  firom 
the  generality  or  the  thing  granted,  and  reserving  it  firom  the 
operation  of  the  new  grant  for  the  use*  of  a  prior  grantee.  But 
it  is  not  deemed  useless  to  show  the  doctrine  of  this  court  as  to 
exceptions  and  reservations  in  public  and  private  grants.  The  inser- 
tion of  this  reservation  in  this  act,  (a  law  of  North  Carolina,)  leads 
almost  necessarily  to  the  opinion  that  the  lands  granted  to  Martin 
and  Wilson,  were  a  part  of  those  to  which  the  act  related,  and 
the  words  of  the  section  show  that  their  title  was  acquired  by  this 
act :  "  By  no  course  of  just  reasoning  can  it  be  inferred,  from  these 
permissions  to  make  appropriations  within  bounds,  not 
•open  to  entry  generally,  that  a  vested  right  to  lands  not  [  ^741  ] 
lying  within  the  limits  to  which  the  act  relates  is  annulled." 
Rutherford  v.  Green,  2  Wheat.  205.  In  order,  therefore,  to  ascertain 
what  is  granted,  we  must  first  ascertain  what  is  included  in  the  ex- 
ception ;  for  whatever  is  included  in  the  exception  is  excluded  firom 
the  grant,  according  to  the  maxim  laid  down  in  Co.  Lit.  47  a.  (4 
Com.  Dig.  289,  Fait.  E.  6.)  St  qwis  rem  datyet  partem  retinei^  ilia 
pars  quam  retinet  semper  cum  eo  est  et  semper  fuit;  Greenleaf  v.  Birth, 
6  Pet  302,  January,  1832,  opinion  of  this  court  by  Story,  J.,  the 
other  judges  concurring  unanimously  on  this  point 

It  became,  then,  all-important  to  ascertain  what  was  granted  by 
what  was  excepted.  The  king  of  Spain  was  the  grantor,  the  treaty 
was  Ills  deed,  the  exception  was  made  by  him,  and  its  nature  and 
effect  depended  on  his  intention,  expressed  by  his  words,  in  reference 
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to  the  thing  granted  and  the  thing  reserved  and  excepted  in  and  by 
the  grant.  The  Spanish  version  was  in  his  words  and  expressed  bis 
intention,  and,  though  the  American  version  showed  the  intention  of 
this  government  to  be  different,  we  cannot  adopt  it  as  the  rule  by 
which  to  decide  what  was  granted,  what  excepted,  and  what  reserved ; 
the  rules  of  law  are  too  clear  to  be  mistaken,  and  too  imperative  to 
be  disregarded  by  this  court  We  must  be  governed  by  the  clearly 
expressed  and  manifest  intention  of  the  grantor,  and  not  the  grantee 
in  private  d  fortiori  in  public  grants.  That  we  might  not  be  mis- 
taken in  the  intention  or  in  the  true  meaning  of  Spanish  words,  two 
dictionaries  were  consulted,  one  of  them  printed  in  Madrid,  and 
two  translations  were  made  of  the  8th  article,  each  by  competent 
judges  of  Spanish,  and  both  agreeing  with  each  other,  and  the  trans- 
lation of  each  agreeing  with  the  definition  of  the  dictionaries. 
"Qweda?i"  in  Spanish,  correctly  translated,  means  "shall  remain"  — 
the  verb  ^queda/n'*^  is  in  French  ^^reste^^  Latin,  ^^mcmerey^  ^^ retries 
nere,^^  and  English,  "  remain,"  in  the  present  tense.  In  the  English 
original,  the  words  are  "  shall  be,"  —  words  in  thfe  future.  The  differ- 
ence is  all-important  as  to  all  Spanish  grants,  if  the-^words  of  the 
treaty  were,  that  all  the  grants  of  land  "  shall  remain  confijrmed,"  then 
the  United  States,  by  accepting  the  cession,  could  assert  no  claim  to 
these  lands  thus  expressly  excepted.     The  proprietors  could  bring 

suits  to  recover  them  without  any  action  of  congress,  and 
[*742]  any  question   arising  would   •be   purely   a  judicial   one. 

"  Shall  be  ratified,"  makes  it  necessary  that  there  should  be 
a  law  ratifying  them  or  authorizing  a  suit  to  be  brought,  otherwise 
the  question  would  be  a  political  one,  not  cognizable  by  this  court, 
as  was  decided  in  Foster  and  Elam  v.  Neilson,  2  Pet.  254. 

But  aside  from  this  consideration,  we  find  the  words  used  in  the 
Spanish  sense  as  to  the  grants  made  after  the  24th  of  January,  1818, 
which  are,  by  the  same  article  in  English, "  hereby  declared  and  agreed 
to  be  null  and  void"  The  ratification  is  in  Spanish  and  English.  The 
Spanish  words  in  the  Spanish  version  are  "  quedado  "  and  "  q%u  ia%^^ 
in  reference  to  the  annulled  grants;  the  English  are,  "have  remained/' 
**  do  remain."  The  principles  of  justice  and  the  rules  of  both  law 
and  equity  are  too  obvious  not  to  require  that,  in  deciding  on  the 
effect  and  legal  operation  of  this  article  of  the  treaty,  by  the  declared 
and  manifested  intention  of  the  king,  the  meaning  of  Spanish  words 
should  be  the  same  in  confirming  as  in  annulling  grants  —  a  regard 
to  the  honor  and  justice  of  a  great  republic,  alike  forbid  the  imputa- 
tion of  a  desire  that  its  legislation  should  be  so  construed  and  its  law 
BO  administered,  that  the  same  word  should  refer  to  the  future^  as  to 
confirming,  and  to  the  present  in  annulling  grants,  in  the  same  article 
of  the  same  treaty. 
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For  these  reasons,  and  in  this  conviction,  we  consider  that  the 
grants  were  confirmed  and  annulled  respectively  —  simultaneously 
with  the  ratification  and  confirmation  of  the  treaty ;  and  that,  when 
the  territory  was  ceded,  the  United  States  had  no  right  in  any  of  the 
lands  embraced  in  the  confirmed  grants. 

As  this  point  was  urged  at  length  by  counsel  on  both  sides,  it  was 
due  to  them  that  the  court  should  consider  it  fully,  and  express  their 
opinion  upon  it  clearly ;  argued  as  this  case  has  been,  upon  grounds 
deemed  by  both  sides  vital  to  its  merits,  we  could  not  exclude  thera 
upon  our  consideration.  But  there  are  other  grounds  which,  though 
not  adverted  to  by  counsel,  would,  in  our  view,  have  led  to  the  same 
result.  It  is  wholly  immaterial  to  the  decision  of  this  case,  whether 
the  8th  article  of  the  treaty  is  construed  to  be  an  actual  present 
confirmation  and  ratification  of  the  grants  by  both  governments,  or 
a  stipulation  of  it  for  the  future ;  for  the  laws  of  1824  and  1828 
require  us  to  decide  on  the  validity  of  the  titie  of  the 
•  claimants  under  those  grants  according  to  the  stipulation  [  *  743  j 
of  any  treaty.  Our  decree  is  final,  and,  if  in  favor  of  the 
claimants,  is  conclusive  against  the  titie  of  the  United  States.  Under 
these  laws,  the  efiect  of  the  stipulation  to  ratify  and  confirm  the 
grants  is  a  judicial  question,  referred  to  us  as  such  by  congress ;  in 
deciding  upon  it  by  the  rules  prescribed,  we  assume  no  authority,  we 
but  obey  the  laws,  as  in  duty  bound,  by  decreeing  according  to  our 
most  deliberate  and  settied  judgment.  Should  we  be  called  on  to 
decide  on  the  validity  of  a  title  acquired  by  any  Spanish  grant  not 
embraced  by  these  laws,  we  should  feel  bound  to  follow  the  course 
pursued  in  Foster  against  Neilson,  in  relation  to  the  stipulation  in  the 
8th  article  of  the  Florida  treaty,  "  that  the  legislature  must  execute 
the  contract  before  it  can  become  a  rule  for  this  court."  2  Pet  314. 
We  are  thus  explicit  to  avoid  possible  misapprehension. 

We  are  also  of  opinion  that  the  legal  construction  of  the  8th 
article  in  English  would  lead  to  the  same  conclusion  at  which  we 
have  arrived,  according  to  the  view  heretofore  taken  of  the  Spanish. 
The  law  deems  every  man  to  be  in  the  legal  seisin  and  possession  of 
land  to  which  he  has  a  perfect  and  complete  title ;  this  seisin  and 
possession  is  coextensive  with  his  right,  and  continues  till  he  is  ousted 
thereof  by  an  actual  adverse  possession.  This  is  a  settled  principle 
of  the  common  law,. recognized  and  adopted  by  this  court  in  Green 
V.  Litter,^T^ranch,  229,  230;  Barr  v.  Gratz,  4  Wheat  213,  233; 
Propagation  Society  v.  Pawlett,  4  Pet.  480,  604,  506;  Clarke  r. 
Courtney,  5  Pet  354,  355.     And  is  not  now  to  be  questioned. 

This  gives  to  the  words,  "  in  possession  of  the  lands,"  their  well 
settied  and  fixed  meaning ;  possession  does  not  imply  occupation  or 


352         SUPREME   COURT  OF   THE  UNITED   STATES. 

UDited  Slft««t  V.  Arredoodo.    6  P. 

residence ;  had  it  been  so  intended,  we  must  presame  they  would 
have  been  used.  By  adopting  words  of  a  known  legal  import,  the 
grantors  most  be  presumed  to  have  used  them  in  that  sense,  and  to 
have  so  intended  them  ;  to  depart  from  this  rule  would  be  to  over- 
turn established  principles. 

To  adopt  the  literal  English  version,  and  reject  its  meaning,  as 
settled  at  common  law  and  by  this  court,  would  make  this  article  con- 
fine the  confirmation  of  gmnts  of  land  to  cases  of  actual  oc- 
[  *  744  ]  cupation  and  residence.  This  would  be  to  give  to  tiie  •treaty 
a  construction  more  limited  than  the  acts  of  congress  have 
done  to  place  Spanish  gmnts  on  a  worse  footing  under  the  Florida, 
than  they  were  under  llie  Louisiana  Ixeaty,  or  llie  compact  with 
Georgia,  and  to  exclude  from  our  consideration  many  of  the  same 
classes  of  cases  on  which  special  tribunals,  in  their  proceedings  xmdet 
the  stipulations  of  the  treaty,  had  decided  and  confirmed  similar 
grants.  We  are  satisfied  that,  by  adopting  and  acting  on  this  ver- 
sion, so  taken  literally,  we  should  violate  the  intention  and  spirit  of 
the  laws  which  give  us  jurisdiction,  and  are  the  guides  to  its  exercise; 
we  cannot  decide  according  to  the  principles  of  justice  in  any  other 
way  than  by  considering  the  words  according  to  their  le.gal  accepta- 
tion too  often  given  by  this  court  not  to  be  respected  by  it.  By  grants 
of  land  we  do  not  mean  the  mere  grant  itself,  but  the  right,  title, 
legal  possession  and  estate,  property  and  ownership ;  legally  resulting 
upon  a  grant  of  land  to  the  owner.  There  is  one  other  expression  in 
the  2d  clause  of  the  8th  article,  which  we  deem  it  our  duty  to  notice. 
In  the  English  version  it  is,  "  but  the  owners  in  possession  of  such 
land,"  &c. ;  there  is  no  sentence  in  the  Spanish  version  which  can 
correspond  with  thb,  the  word  ^proprietaries "  means  owners,  but 
not  "owners  in  possession  of  such  land."  The  intention  of  the 
Spanish  grantor  is  too  apparent  to  be  mistaken  by  any  tribunal 
authorized  to  decide  judicially  on  the  true  construction  of  a  contract 
according  to  the  meaning  and  intention  of  the  contracting  parties. 
This  furnishes  another  powerful  reason  in  favor  of  the  construction 
we  have  given  to  the  English  phrase,  by  which  their  legal  intendment 
and  effect  are  the  same. 

This  part  of  the  8th  article  was  for  the  benefit  of  those  persons 
who  were  purchasers  under  the  faith  of  a  public  grant,  evidently  in- 
tended to  be  protected  and  secured  in  their  rights  by  the  stipulation 
of  a  treaty  which  ought  to  be  construed  liberally  by  a  tribunal  author- 
ized and  required  to  decide  on  the  validity  of  these  grants  by  the 
principles  of  justice  and  according  to  the  rules  of  equity  having  a 
due  regard  to  this  article  of  the  treaty.  We  cannot  better  regard  it 
than  by  carrying  into  effect  these  principles  and  rules,  by  such  an 
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exposition  of  it  as  we  are  convinced  meets  the  intention  of  the  par- 
ties, and  effectuates  the  object  intended  to  be  accomplished. 

*  We  now  consider  the  conditions  on  which  the  grants  [  *  745  ] 
were  made*  According  to  the  rules  and  the  law  by  which 
we  are  directed  to  decide  this  case,  there  can  be  no  doubt  that  they 
are  subsequent ;  the  grant  is  in  full  property  in  fee,  an  interest  vested 
on  its  execution  which  could  only  be  devested  by  the  breach  or  non- 
performance of  the  conditions,  which  were,  that  the  grantees  should 
establish  on  the  lands  two  hundred  Spanish  families,  together  with 
the  requisites  pointed  out,  and  which  shall  be  pointed  out  by  the 
Buperintendency,  and  begin  the  establishment  within  three  years  from 
the  date  of  the  grant  No  time  was  fixed  for  the  completion  of  the 
establishment,  and  no  new  requisites  or  conditions  appear  to  have 
been  imposed.  From  the  evidence  returned  with  the  record,  we  are 
abundantly  satisfied  that  the  establishment  was  commenced  within 
the  time  required,  (which  appears  to  have  been  extended  for  one 
year  beyond  that  limited  by  the  grant,)  and  in  a  manner  which,  con- 
sidering the  situation  of  that  country  as  appears  by  the  evidence,  we 
must  consider  as  a  performance  with  that  part  of  the  condition. 
Great  allowance  must  be  made  not  only  from  the  distracted  state 
and  prevalent  confusion  in  the  province  at  the  time  of  the  grant,  but 
until  the  time  of  its  occupation  by  the  United  States.  Though  a 
court  of  law  must  decide  according  to  the  legal  construction  of  the 
condition,  and  call  on  the  party  for  a  strict  performance,  yet  a  court 
of  equity,  acting  on  more  liberal  principles,  will  soften  the  rigor  of 
law,  and  though  the  party  cannot  show  a  legal  compliance  with  the 
condition,  if  he  can  do  it  cy  pres^  they  will  protect  and  save  him 
from  a  forfeiture.  4  Dall.  203 ;  2  Fonb.  217,  218,  220 ;  1  Vem.  224, 
225;  2  Vem.  267,  and  note. 

The  condition  of  settling  two  hundred  families  on  the  land  has 
not  been  complied  with  in  fact ;  the  question  is,  has  it  been  complied 
with  in  law,  or  has  such  matter  been  presented  to  the  court  as  dis- 
penses- with  the  performance  and  devests  the  grant  of  that  condition. 

It  is  an  acknowledged  rule  of  law  that  if  a  grant  is  made  on  a 
condition  subsequent,  and  its  performance  becomes  impossible  by 
the  act  of  the  grantor,  the  grant  becomes  single.  We  are  not  prepared 
to  say  that  the  condition  of  settling  two  himdred  Spanish 
families  in  an  American  territory  has  been,  or  is  •possible;  [  *  746  ] 
the  condition  was  not  unreasonable  or  unjust  at  the  time  it 
was  imposed ;  its  performance  would  probably  have  been  deemed  a 
very  fair  and  adequate  consideration  for  the  grant,  had  Florida 
remained  a  Spanish  province.  But  to  exact  its  performance  after  its 
cession  to  the  United  States,  would  be  demanding  the  summum  jiu 

30* 
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indeed,  and  enforcing  a  forfeiture  on  principles  which  if  not  forbidden 
by  the  common  law,  would  be  utterly  inconsistent  with  its  spirit.  If 
the  case  required  it,  we  might  feel  ourselves  at  all  events,  justified,  if 
not  compelled  to  declare,  that  the  performance  of  this  condition  had 
become  impossible  by  the  act  of  the  grantors ;  the  transfer  of  the 
territory,  the  change  of  government,  manners,  habits,  customs,  laws, 
religion,  and  all  the  social  and  political  relations  of  society  and  of 
life.  The  United  States  have  not  submitted  this  case  to  her  highest 
court  of  equity ;  on  such  grounds  as  these,  we  are  not  either  author- 
ized or  required  by  the  law,  which  has  devolved  upon  us  the  final 
consideration  of  this  case,  to  be  guided  by  such  rules  or  governed  by 
such  principles  in  deciding  on  the  validity  of  the  claimant's  title. 
Though  we  should  even  doubt,  if  sitting  as  a  court  of  common  law, 
and  bound  to  adjudicate  this  claim  by  its  rigid  rules,  the  case  has 
not  been  so  submitted.  The  proceeding  is  in  equity,  according  to  its 
established  rules ;  our  decree  must  be  in  conformity  with  the  principles 
of  justice,  which  would  in  such  a  case  as  this,  not  only  forbid  a  decree 
of  forfeiture,  but  impel  us  to  give  a  final  decree  in  favor  of  the  title 
conferred  by  the  grant 

It  has  been  objected  to  the  validity  of  the  grant  that  it  exceeds  the 
quantity  authorized  by  the  laws  of  the  province.  The  view  we  have 
taken  of  the  royal  order  dated  in  September,  1817,  preceding  the 
grant,  and  by  the  authority  of  which  it  purports  to  have  been  made, 
renders  it  unnecessary  to  say  more  in  relation  to  this  objection  than 
that  the  disposition  of  the  royal  domain  in  Florida  was  within  the 
jurisdiction  of  the  intendant,  Ramirez.  That  he  had  power  to  make 
the  grant,  the  terms  and  extent  of  which  were  within  his  discretion, 
of  the  proper  exercise  of  which  this  court  has  neither  the  power  or 
right  to  judge.  We  will,  however,  observe  that  we  are  well  satisfied 
that  the  local  authority  was  competent  to  make  grants  of 
[  *  747  ]  lands  of  a  greater  quantity  than  that  to  which  the  *  counsel 
of  the  United  States  have  contended  that  they  were  limited ; 
the  United  States  have  never  insisted  on  limiting  grants  to  such  a 
pittance.  Their  uniform  legislation  and  the  proceedings  of  all  the 
tribunals  who  have  acted  under  their  authority  during  all  the  time 
which  has  elapsed  since  their  acquisition  of  any  territory  within 
which  Spanish  grants  have  been  issued,  show  that  they  have  never 
been  disposed  to  confine  them  so  narrowly,  but  the  contrary.  This 
case  does  not  require  us  to  define  their  extent 

The  question  of  fraud  has  been  pressed  in  the  argument,  but  we 
perceive  i^othing  in  the  evidence  which  shows  its  existence  so  as  to 
bring  it  home  to  the  claimants,  or  that  it  exists  at  all  according  to  the 
definition  and  rules  heretofore  settled. 
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It  is  objected  that  the  lands  in  question  are  within  the  Indian 
boundary,  and  not  subject  to  be  granted  Of  the  fact  of  such  loca- 
tion there  seems  to  be  no  doubt,  as  the  centre .  of  the  grant  is  the 
Indian  towh  of  Alachua.  The  title  of  the  Indians  to  these  lands  is 
not  a  matter  before  us ;  the  grant  is  made  subject  to  their  rights  if 
they  return  to  resume  them,  and  their  abandonment  has  been  ascer- 
tained by  a  proceeding  whiclj  the  intendant  in  the  grant  calls  a  sen- 
tence pronounced  by  him  in  his  official  character,  on  the  report  of 
the  attorney  and  surveyor-general.  This  seems  to  be  a  mode  of  pro- 
ceeding known  to  the  Spanish  law  in  force  in  the  province,  in  the 
nature  of  an  inquest  of  office,  as  a  judicial  act,  which  vitally  affect- 
ing the  royal  domain,  come  within  its  general  superintendency,  under 
the  royal  order  of  September.  It  was  conducted,  so  far  as  we  can 
perceive,  by  the  proper  officers ;  the  law  officer  of  the  crown  to 
report  on  the  laws  affecting  the  subject,  and  the  surveyor*general  as 
to  the  fact;  so  that,  on  their  joint  report,  the  superior  officer  could 
decree  officially,  whether,  from  the  nature  of  the  Indian  right  of 
occupancy,  it  had  in  law  and  by  the  actual  condition  of  the  land,  in 
fact,  reverted  to  and  become  reannexed  to  the  royal  domain  by  the 
abandonment  of  the  occupancy.  The  intendant  pronounced  his 
sentence  on  the  report  of  these  officers,  and  declared  the  granted 
lands  to  be  a  part  of  the  royal  domain,  and  open  to  a  grant,  reserving 
the  Indian  right  of  occupancy  whenever  it  should  be  resumed.  The 
fact  of  abandonment  was  the  important  one  to  be  ascer- 
tained; if  voluntary,  the  dominion  of  •the  crown  over  it  [  *  748  ] 
was  unimpaired  in  its  plenitude ;  if  by  force,  the  Indians 
had  the  right,  whenever  they  had  the  power  or  inclination,  to  return. 

This  is  a  matter  which  we  feel  bound  to  consider  a  judicial  one, 
and  that  we  cannot  look  behind  the  final  sentence  of  an  authorized 
tribunal  to  examine  into  the  evidence  on  which  it  was  founded  ;  but 
must  take  it  as  a  res  adjudicata  by  a  foreign  tribunal,  judicially 
known,  and  to  be  respected  as  such.  Similar  proceedings  are  directed 
by  the  various  acts  of  congress ;  the  land  commissioners,  or  officers 
of  the  land-offices,  as  the  case  may  be,  confirm  or  reject  claims,  and 
the  land  embraced  in  the  rejected  claims,  reverts  to  the  public  fund. 
So  it  is  provided  by  the  7th  section  of  the  act  of  1824,  as  to 
claims  barred  by  not  being  duly  presented  or  prosecuted,  or  which 
shall  be  decreed  against  finally  by  this  court:  There  is  another 
answer  to  this  objection,  which  deserves  notice.  Grants  of  land 
within  the  Indian  boundary,  are  not  excepted  in  the  laws  referring 
them  to  judicial  decision ;  congress  made  what  exceptions  they 
thought  proper;  as  the  law  has  not  done  it,  we  do  not  feel  author- 
ized to  make  an  exception  of  this. 
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It  is  lastly  objected,  that  the  extension  of  time  by  the  intendant 
in  December,  1820,  was  without  authority,  being  subsequent  to  the 
ratification  of  the  treaty  by  the  king  of  Spain.  Bat  the  ratification 
by  the  United  States  was  in  February  following,  and  the  treaty  did 
not  take  effect  till  its  ratification  by  both  parties  operated  like  the 
delivery  of  a  deed  to  make  it  the  binding  act  of  both.  That  it  may 
and  does  relate  to  its  date  as  between  the  two  governments,  so  far 
as  respects  the  rights  of  either  under  it,  may  be  undoubted ;  but  as 
respects  individual  rights,  in  any  way  affected  by  it,  a  very  different 
rule  ought  to  prevail.  To  exact  the  performance  of  the  condition 
of  settlement  of  two  hundred  Spanish  families,  or  any  great  progress 
in  its  commencement,  after  the  date  of  the  treaty  and  during  the 
confused  and  uncertain  state  of  things  preceding  its  ratification, 
would  be  both  unreasonable  and  unjust;  and  if  the  question  was 
new  in  this  court,  we  should  have  no  hesitation  in  saying,  that,  as  to 
the  grants  of  land  subject  to  the  condition  of  settlements,  the  ratifi- 
cation of  the  treaty  must  be  taken  at  its  date.  But  the  question  is 
not  a  new  one.  In  1792,  the  State  of  Pennsylvania  passed 
L  *  749  ]  a  law  for  the  sale  of  her  vacant  *  lands ;  the  warrants  issued 
under  it  contained  a  condition  of  improvement  and  settle- 
ment, within  two  years  from  their  date,  unless  prevented  by  force  of 
arms  of  the  enemies  of  the  United  States,  fix>m  making  and  con- 
tinuing such  settlement.  The  treaty  of  Greenville '  was  made  in 
August,  1794,  but  not  ratified  till  December,  1795.  The  uniform 
decisions  of  the  supreme  court  of  Pennsylvania,  and  the  solemn 
decision  of  this  court  in  Huidekoper's  Lessee  against  Douglass,  have 
settled  the  date  of  the  treaty  to  be  its  ratification,  so  far  as  it  bears  on 
or  in  any  way  afiects  the  rights  of  parties  under  the  land-laws  of  Penn- 
sylvania. The  obligation  to  settle  did  not  begin  till  the  expiration  of 
two  years  thereafter,  and  if  commenced  in  the  course  of  the  follow- 
ing spring,  the  condition  has  been  considered  as  complied  with.  3 
Cranch,  1,  65;  4  Dall.  199. 

Being,  therefore,  of  opinion  that  the  title  of  the  claimants  is  valid, 
according  to  the  stipulations  of  the  treaty  of  1819,  the  laws  of  na- 
tions, of  the  United  States,  and  of  Spain,  the  judgment  of  the  court 
below  is  aflirmed. 

Thompson,  J.,  dissenting. 

Not  concurring  in  the  conclusion  to  which  the  court  has  come  in 
this  case,  and  considering  the  magnitude  of  the  projjerty  involved, 
not  only  in  this  case,  but  in  the  application  of  the  principles  which 
govern  the  decision  to  other  cases,  and  that  the  construction  now 
given  to  the  treaty  is  confessedly  at  variance  with  that  which  has 

1  7  Stats,  at  Larn^e,  49. 
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been  heretofore  adopted,  I  shall  briefly  assign  my  reasons  for  dissent* 
ing  from  the  opinion  of  the  court  It  is  not  my  purpose  to  enter  into 
an  examination  of  all  the  questions  which  have  been  discussed  at  the 
bar.  The  view  which  I  have  taken  of  the  case  does  not  make  it 
necessary  for  me  to  do  so. 

The  grant  under  which  the  petitioners  in  the  court  below  set  up 
their  claim,  bears  date  on  the  22d  of  December,  1817,  and  is  for  a 
tract  of  land  in  East  Florida,  a  little  short  of  300,000  acres.  It  was 
made  by  Don  Alexander  Ramirez,  intendant  of  the  Island  of  Cuba, 
and  superintendent  of  the  two  Floridas.  It  recites  that  the  memorial 
for  the  same  was  presented  to  ihe  intendancy  on  the  15th  of 
November,  then  last  past,  praying  a  gratuitous  *  concession  [  *  750  J 
of  the  land,  and  offering  to  make  an  establishment  in  the 
territory,  known  by  the  name  of  Alachua,  composed  of  200  families. 
The  grant  is  thereupon  gratuitously  made,  as  therein  expressed,  in 
full  property,  and  with  the  precise  obligation  to  establish  there  200 
families,  which  must  be  Spanish,  the  establishment  beginning  within 
the  term  of  three  years,  at  most ;  without  which  the  grant  shall  be 
considered  null  and  void. 

The  validity  of  this  claim  depends  on  the  construction  of  the  8th 
article  of  the  treaty  between  the  United  States  and  the  King  of 
Spain,  bearing  date  the  22d  of  February,  1819.  It  is  contended  on 
the  part  of  the  appellees,  that,  under  the  true  construction  of  this 
treaty,  the  only  questions  open  for  inquiry  are,  1st,  whether  the  grant 
is  genuine;  and,  2dly,  whether  made  by  lawful  authority.  That, 
upon  the  establishment  of  these  points,  the  treaty,  ipsofactOy  confirms 
the  grant,  and  closes  the  door  to  all  further  inquiry — the  date  of  the 
grant  being  antecedent  to  that  of  the  treaty.  It  is  admitted  that  this 
is  a  different  interpretation  of  the  treaty  from  that  which  has  hereto- 
fore prevailed  in  our  own  government,  and  the  change  of  construc- 
tion is  rested  upon  an  interpretation  of  the  Spanish  language,  as  used 
in  the  treaty,  rejecting  the  English  side  of  that  instrument.  Th^ 
treaty,  when  signed,  was  in  both  languages ;  and  each  must  be  con- 
sidered as  the  original  language,  and  neither  as  a  translation.  It 
cannot  be  said  that  the  English  is  an  erroneous  translation  of  the 
Spanish,  any  more  than  that  the  Spanish  is  an  erroneous  translation 
of  the  English.  The  English  side  of  the  8th  article  of  the  treaty 
reads  thus :  "  All  the  grants  of  land  made  before  the  24th  of  January, 
1818,  by  his  Catholic  majesty,  or  by  his  lawful  authorities,  in  the  said 
territories  ceded  by  his  Majesty  to  the  United  States,  shall  be  ratified 
and  confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same 
extent,  that  the  same  grants  would  be  valid  if  the  territories  had 
remained  under  the  dominion  of  his  Catholic  majesty.    But  the  own- 
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ers  in  possession  of  such  lands,  who,  by  reason  of  the  recent  circum- 
stances of  the  Spanish  nation,  and  the  revolutions  in  Europe,  have 
been  prevented  from  fulfilling  all  the  conditions  of  their  grants,  shall 
complete  them  within  the  terms  limited  in  the  same,  respectively, 
from  the  date  of  the  treaty ;  in  default  of  which  the  scud  grants  shall 
be  null  and  void.  All  grants  made  since  the  24th  of  Jaa- 
[  *  751  ]  uary,  1818,  when  *  the  first  proposal  on  the  part  of  his 
Catholic  majesty  for  the  cession  of  the  Floridas  was  made, 
nre  hereby  declared  to  be  null  and  void." 

The  material  parts  in  which  the  English  and  Spanish  are  said  not 
to  agree  are,  1st,  where  the  English  declares  that  the  grants  "  shall 
be  ratified  and  confirmed,"  the  Spanish  is,  "  shall  remain  ratified  and 
confirmed ; "  and,  2dly,  where  the  English  is,  "  shall  be  ratified  and 
confirmed  to  the  persons  in  possession  of  the  land,"  the  Spanish  con- 
struction is,  "  to  the  persons  in  possession  of  the  grants ; "  and,  3dly, 
in  that  part  of  the  article  which  extends  the  time  for  fulfilling  the 
conditions,  which,  according  to  the  English,  is,  to  the  owners  in  pos- 
session of  the  "  land,"  the  Spanish  construction  is,  "  the  owners  in 
possession  of  the  grants."  It  will  readily  be  perceived  that  the  dif- 
ferent readings  lead  to  very  different  results,  and  which  materially 
affect  the  grant  in  question.  If  titles  are  confirmed  only  to  persons 
in  possession  of  the  land  at  the  date  of  the  treaty,  the  grant  in  ques- 
tion does  not  come  within  the  saving ;  for  there  is  no  pretence  that 
Arredondo,  or  any  person  claiming  under  him,  was,  at  the  date  of  the 
treaty,  in  possession  of  the  land,  or  had  done  any  thing  towards  ful- 
filling the  conditions  upon  which  the  grant  was  made  to  depend,  and 
without  which  it  is  declared  to  be  null  and  void.  If  the  construction 
of  the  Spanish  side  of  the  treaty,  as  now  contended,  is  to  be  adopted, 
and  all  grants  before  the  24th  of  January,  1818,  are  confiirmed  by  the 
tteoiy^  propria  vigorCy — the  declaration  that  they  shall  be  confirmed 
to  the  same  extent  that  the  same  grants  would  be  valid,  if  the  terri- 
tories had  remained  under  the  dominion  of  his  Catholic  majesty,  are 
entirely  nugatory,  and  must  be  rejected,  for  we  have  no  right  to  enter 
into  the  inquiry,  how  far  they  would  be  valid  under  the  Spanish 
government.  Such  was  most  manifestly  not  the  intention  of  the 
contracting  parties ;  but  that  the  United  States  should  be  substituted 
in  the  place  of  Spain,  and  should  carry  into  execution  in  good  faith 
the  contracts  made  under  the  Spanish  government  for  the  disposition 
of  the  lands,  and  which  the  Spanish  government  was  bound  ex  debito 
justitice  to  carry  into  execution.  The  treaty  must  be  considered  as 
made  in  reference  to  an  established  system  relative  to  the  dispo- 
sition of  the  land  in  the  territories  ceded;  and  that  all 
[  •  752  ]  grants  would  be  open  to  examination,  *  whether  valid  of 
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not,  according  to  the  rales  and  regulations  established  by  such 
system.  It  seems  to  be  admitted  that,  if  the  English  side  of  the 
treaty  is  to  govern,  the  grant  in  question  would  not  come  within  the 
saving  of  the  8th  article,  unless  the  date  of  the  treaty  is  to  be  consid- 
ered as  of  the  time  it  was  finally  ratified  on  the  19th  of  February, 
1821.  Before  which  time,  it  is  contended,  the  establishment  was 
commenced  according  to  the  conditions  of  the  grant.  This  question 
will  be  noticed  hereafter. 

I  do  not  profess  to  understand  the  Spanish  language,  and  shall, 
therefore,  not  undertcJce  to  say  whether  the  criticisms  are  well  founded 
or  not  But  it  must  strike  any  one  as  a  little  extraordinary,  not  only 
that  the  negotiators  of  the  treaty  should  have  sanctioned  such  a  ma- 
terial discrepancy,  but  that  congress  should  have  been  legislating  for 
ten  years  past  upon  the  English  side  of  the  treaty,  difierent  boards  of 
commissioners  sitting  and  trying  the  titles  under  such  constructions, 
and  that  this  court  should  have  fallen  into  the  same  error,  and  the 
mistake  not  discovered  till  now. 

But  admitting  this  discrepancy,  as  now  contended  for,  exists  be- 
tween the  English  and  Spanish  side  of  the  treaty,  the  question  arises, 
which  must  we  adopt  ?  I  know  of  no  rule  that  requires  a  court  of 
justice  to  reject  the  English,  and  adopt  the  Spanish.  If  congress,  in 
their  liberality,  should  think  proper  to  do  this,  the  power  could  not  be 
disputed,  and  so  far  as  it  extended  to  the  protection  of  actual  bond 
fide  settlers  upon  the  land,  the  power,  in  my  judgment,  would  be 
wisely  and  discreetly  exercised.  But  it  does  not  seem  to  me  that  a 
court  of  justice  can  be  called  upon,  as  a  matter  of  courtesy,  to  yield 
this  to  a  foreign  power,  in  the  construction  of  a  treaty ;  and  no  rules 
of  law  applix^ble  to  the  construction  of  contracts,  will,  in  my  judg- 
ment, justify  it.  It  certainly  will  not  be  pretended  that  the  royal  rule 
of  construction  applies  to  this  case.  That  where  a  grant  is  made  by 
the  king,  it  is  to  be  taken  most  beneficially  for  the  king  and  against 
the  grantee.  It  is,  I  think,  not  claiming  too  much  to  consider  it  a 
contract  between  equals,  and  the  rule  would  be  more  applicable,  which 
requires,  in  such  case,  that  the  grant  should  be  construed  most 
strongly  agednst  the  grantor. 

It  is  certainly  true,  as  a  general  rule,  that  all  written  instru- 
ments are  to  be  construed  by  themselves,  without  resorting 
•  to  evidence  dehors  the  instrument,  to  ascertain  the  inten-  [  •  753  ] 
tion  of  the  parties,  except  where  there  is  a  latent  ambiguity, 
which  is  not  the  case  here.  But  that  principle  cannot,  with  propriety, 
be  applied  to  the  present  case ;  the  difficulty  does  not  arise  firom  any 
obscurity,  either  in  the  English  or  in  the  Spanish  side  of  the  treaty, 
if  considered  separately,  but  firom  a  discrepancy,  when  compared 
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together ;  and,  in  my  judgment,  presents  a  proper  case  for  an  inquiry 
into  the  intention  and  understanding  of  the  parties  who  negotiated 
the  treaties. 

"  Every  treaty,"  says  Vattel,  "  must  be  interpreted  as  the  parties 
understood  it  when  the  act  was  proposed  and  accepted."  The  law- 
ful interpretation  of  the  contract  ought  to  tend  only  to  the  discovery 
of  the  thoughts  of  the  author  or  authors  of  the  contract ;  as  soon 
as  we  meet  with  any  obscurity,  we  should  seek  for  what  was  probably 
in  the  thoughts  of  those  who  drew  it  up,  and  interpret  it  accordingly. 
This  is  the  general  rule  of  all  interpretation.  That  all  miserable 
subtleties  and  quibbles  about  words  are  overthrown  by  this  unerring 
rule.     Vattel,  see  262,  pp.  228,  230. 

Such  understanding,  in  the  present  case,  is  to  be  collected  from 
written  evidence  which  will  speak  for  itself^  and  not  from  parol  dec- 
larations, which  might  be  misunderstood  or  misrecoUected ;  and  if 
we  resort  to  such  written  evidence,  no  doubt,  it  appears  to  me,  caa 
remain  on  the  construction  of  the  treaty,  that  it  was  not  the  under- 
standing, either  of  Mr.  Adams  or  Don  Onis,  that  all  grants  of  land 
made  before  the  24th  of  January,  1818,  by  his  catholic  majesty  or 
his  lawful  authorities,  should  be  confirmed  by  the  mere  force  and 
operation  of  the  treaty. 

It  is  said  the  treaty  does  not  purport  to  transfer  private  property ; 
that  all  such  property  is  excepted  under  the  2d  article.  This  proposition 
cannot  be  true  in  the  broad  extent  to  which  it  has  been  laid  down.  It 
may  not  transfer  private  property,  but  it  annuls  private  property,  if  every 
grant,  of  whatever  description,  is  to  be  considered  private  property.  For 
upon  this  construction,  there  would  be  a  direct  repugnancy  between 
the  2d  and  8th  articles ;  the  latter  declares  that  all  grants  made  since  the 
24th  of  January,  1818,  shall  be  null  and  void.  But  the  king  of  Spain 
did  not  consider  a  mere  gratuitous  grant,  upon  conditions  which  had 
in  no  manner  whatever  been  fulfilled,  as  private  property. 
[  •  754  ]  This  must  have  *  been  the  ground  upon  which  he  annulled 
the  grants  to  Alagon,  Punon  Rostro,  and  Vargas.  So  it  was 
understood  by  Don  Onis,  as  will  be  shown  hereafter  by  his  correspond- 
ence. And  the  same  power  was  assumed  over  like  grants  in  other 
cases,  where  no  private  right  became  vested  by  taking  possession,  or 
doing  some  act  towards  fulfilling  the  condition  of  the  grants ;  and 
where  that  has  been  done,  the  right  is  secured  to  the  person  in  posses- 
sion, according  to  the  provisions  of  the  8th  article.  But  let  us  look 
at  the  correspondence  between  Mr.  Adams  and  Doa  Onis,  which  lead 
to  this  8th  article. 

The  material  point  of  difference  between  the  negotiators  in  framing 
this  article  was,  whether  it  should  absolutely  confirm  all  grants  made 
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prior  to  the  24th  of  January,  1818,  or  only  sub  modo^  so  as  to  enure 
to  the  benefit  of  actual  btmd  fide  settlers  on  the  land  at  the  time  the 
treaty  was  made ;  and  the  article  resulted  in  the  form  in  which  it 
now  stands. 

The  article  states  that  the  proposition  to  cede  the  territory  orig- 
inated, on  the  part  of  Spain,  on  the  24th  of  January,  1818,  or  that  is 
assumed  as  the  date,  though  doubtless  there  must  have  been  some 
previous  communications  on  the  subject,  either  here  or  by  our  min 
ister  to  Spain ;  for  Mr.  Erving,  by  his  letter  of  the  10th  of  February, 
1818,  wrote  to  Mr.  Adams,  that  the  king  of  Spain  had  lately  made 
large  grants  of  land  in  East  Florida  to  several  of  his  favorites ;  and 
that  he  had  been  credibly  informed,  that,  by  a  sweeping  grant  to  the 
duke  of  Alagon,  he  had  within  a  few  days  past  given  away  the  re- 
mainder.   1  State  Papers,  13. 

Our  government  was  therefore  apprised  of  what  was  probably  go- 
ing on  with  respect  to  grants  in  Florida,  and  must  be  presumed  to 
have  intended  to  guard  against  them.  On  the  24th  of  0(?tober,  1818, 
Don  Onis  sent  to  Mr.  Adams  a  proposition  to  cede  the  Floridas,  with 
the  following  clause :  ^'  The  donations  or  sales  of  lands  made  by  the 
government  of  his  Majesty,  or  by  legal  authorities  until  this  time, 
are,  nevertheless,  to  be  recognized  as  valid."  On  the  31st  of  Octo- 
ber, Mr.  Adams  answered,  declining  his  proposed,  and  requiring  all 
the  grants  lately  alleged  to  have  been  made  by  Spain  should  be 
cancelled,  and  proposed  to  carry  back  the  time  to  all  grants  made 
after  the  year  1802.  This  Don  Onis  declined,  but  offered  to  annul 
all  grants  made  after  the  24th  January,  1818,  saying,  that 
the  *  grants  had  been  made  with  a  view  to  promote  popula-  [  *  755  ] 
tion,  cultivation,  and  industry,  and  not  with  that  of  alienating 
them ;  and  that  they  should  be  declared  null  and  void  in  consideration 
of  the  grantees  not  having  complied  with  the  essential  conditions  of 
the  cession.     1  State  Papers,  25,  26. 

Again,  on  the  9th  of  February,  1819,  Don  Onis,  in  his  project  of  a 
treaty  sent  to  Mr.  Adams,  reiterates  the  same  provision,  that  all  grants 
Bhall  be  confirmed  and  acknowledged  w  valid  except  those  which  had 
been  issued  after  the  24th  of  January,  1818,  which  should  be  null  in 
consideration  that  the  grantees  had  not  complied  with  the  conditions 
of  the  cessions.    1  State  Papers,  87. 

In  all  this  correspondence,  we  find  Don  Onis  persisting  in  his  claim, 
that  all  grants,  prior  to  the  24th  of  January,  1818,  should  be  absolutely 
confirmed ;  and  assigning  as  the  reason  why  those  issued  subsequent 
to  that  date  should  be  annulled,  because  the  grantees  had  not  com- 
plied with  the  conditions;  and  we  find  Mr.  Adams  continually 
rejecting  the  proposition  to  consider  the  grants  before  that  period  ab- 
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Bolately  confirmed ;  and  yet  it  is  now  insisted  that  all  such  are  con 
firmed  by  the  treaty.  The  subsequent  negotiation  shows  that  the 
article,  as  it  now  stands,  was  put  into  that  shape  expressly  for  the 
purpose  of  guarding  against  such  construction,  and  with  the  under- 
standing, both  of  Don  Onis  and  Mr.  Neuville,  who  acted  in  his  behalf 
during  a  part  of  the  negotiation,  that  the  grants  of  land  dated  before 
as  well  as  after  the  24th  of  January,  1818,  were  annulled,  except 
those  upon  which  settlements  had  been  commenced,  the  com- 
pletion of  which  had  been  prevented  by  the  circumstances  of  Spain 
and  the  recent  revolutions  in  Europe.  It  is  unnecessary  for  me  to 
state  more  particularly  this  correspondence;  the  result  as  above 
stated,  will  be  found  fully  supported  by  a  reference  to  the  correspond- 
ence in  the  1st  volume  of  State  Papers,  pp.  13,  25,  26,  34,  46,  68,  74, 
75.  There  can  be  no  doubt  that  such  was  the  understanding  of  Don 
Onis  and  Mr.  De  Neuville ;  and  Mr.  Adams,  in  a  letter  to  our  minister 
in  Spain,  whilst  the  treaty  was  pending  before  the  king  for  rattfica^ 
tion,  states  that  the  reasons  why  the  grants  to  the  duke  of  Alagon 
and  others  were  not  excluded  by  name,  were :  1.  Conformably  to  the 
desire  of  Mr.  Onis  to  save  the  honor  of  the  king ;  and,  2.  Because, 
firom  the  dispatches  of  Mr.  Erving,  it  was  supposed  there 
f  •  756  ]  were  other  grants  of  the  same  kind,  and  *  made  under  similar 
circumstances.  To  have  named  them  might  have  left  room 
for  a  presumptive  inference  in  favor  of  others ;  the  termination  was 
to  exclude  them  alL 

That  the  grant  to  Arredondo  was  made  under  similar  circum- 
stances, and  liable  to  the  same  objections  with  those  to  Alagon,  Punon 
Rostro  and  Vargas,  is  most  manifest  Applications  for  them  all  were 
made  within  a  few  months  of  each  other,  in  the  latter  part  of  the 
year  1817  and  beginning  of  1818,  and  no  settlements  made  on  either 
at  the  date  of  the  treaty ;  and  to  consider  the  treaty  as  precluding 
all  inquiry  into  the  validity  of  this  grant,  appears  to  me  directly  in 
the  face  of  the  very  words  of  the  treaty,  and  most  manifestly  against 
the  clear  understanding  of  those  by  whom  it  was  made ;  and  such  is 
the  construction  given  to  this  article  by  this  court  in  the  case  of 
Foster  and  Elam  v.  Neilson,  2  Pet  314. 

The  court  say  the  words  of  the  article  are,  "  that  aU  the  grants  of 
land  made  before  the  24th  of  January,  1818,  by  his  catholic  majesty, 
&c,  shall  be  ratified  and  confirmed  to  the  persons  in  possession  of  the 
lands,  to  the  same  extent  that  the  same  grants  would  be  valid  if  the 
territories  had  remained  under  the  dominion  of  his  catholic  maj^ty." 
Do  these  words  act  directly  on  the  grants,  so  as  to  give  validity  to 
those  not  otherwise  valid,  or  do  they  pledge  the  faith  of  the  United 
States  to  pass  acts  which  shall  ratify  and  confirm  them  ?     That  ar 


JANUARY  TERM,  1832.  863 

United  States  v.  Arredondo.    6  P. 

tide  does  not  declare  that  all  the  grants  made  by  his  catholic  majesty 
before  the  24th  of  January,  1818,  shall  be  valid  to  the  same  extent 
as  if  the  ceded  territories  had  remained  under  his  dominion ;  and  yet 
this  is  the  very  construction  sought  to  be  given  to  it  in  the  present 
case.  It  does  not  say  that  those  grants  are  hereby  confirmed*  Had 
such  been  its  language,  it  would  have  acted  directly  on  the  subject, 
and  would  have  repealed  those  acts  of  congress  which  were  repug- 
nant to  it.  But  its  language  is,  that  those  grants  shall  be  ratified 
and  confirmed  to  the  persons  in  possession,  &c.  By  whom  shall 
they  be  ratified  and  confirmed  ?  This  seems  to  be  the  language  of 
contract ;  and  if  it  is,  the  ratification  and  confirmation  which  are 
promised,  must  be  the  act  of  the  legislature. 

Until  such  act  shall  be  passed,  the  court  is  not  at  liberty  to  disre- 
gard the  existing  laws  on  the  subject     Congress  appears  to  have 
understood  this  article  as  it  is   understood  by  the   court. 
•  Boards  of  commissioners  have  been  appointed  for  East  [  *  757  j 
and  West  Florida,  to  receive  claims  for  lands,  and  on  their 
reports  titles  to  lands,  not  exceeding  acres,  have  been  confirmed 

to  a  very  large  amount. 

By  the  act  of  the  8th  of  May,  1822,  7th  vol.  Laws  U.  S.  104,  §§  4 
and  5,  concerning  claims  and  titles  to  land  within  the  territory  of 
Florida,  persons  claiming  title  under  any  patent,  grant,  concession, 
or  order  of  survey,  dated  previous  to  the  24th  day  of  January,  1818, 
which  were  valid  under  the  Spanish  government,  or  by  the  law  of 
nations,  and  which  are  not  rejected  by  the  treaty  ceding  the  territory, 
are  required  to  file  such  claim  with  the  commissioners ;  and  power 
b  given  to  the  commissioners  to  inquire  into  the  justice  and  validity 
of  such  claims.  No  patent  or  grant  is  exempt  from  such  inquiry : 
and  if  they  are  absolutely  confirmed  by  the  treaty,  how  could  the  jus- 
tice and  validity  of  them  be  subject  to  the  examination  of  the  com- 
missioners ?  And  the  same  principle  runs  through  all  the  laws  in 
relation  to  these  claims.    See  acts  of  1828,  p.  60,  7  Laws  U.  S.  300.^ 

It  appears  to  me,  therefore,  that  the  plsiin  letter  of  the  8th  article 
of  the  treaty,  the  clear  and  manifest  intention  of  the  negotiation,  the 
uniform  understanding  of  congress,  and  the  opinion  6f  this  court,  all 
concur  in  the  construction  that  grants  made  prior  to  the  24th  of  Jan- 
uary, 1818,  are  required  to  be  ratified  and  confirmed  to  persons  in  the 
actual  possession  of  the  lands  at  the  date  of  the  treaty,  and  to  be 
held  valid  to  the  same  extent  only  that  they  would  have  been  binding 
on  the  king  of  Spain ;  giving  to  bond  Jide  grantees  in  such  actual 
possession,  and  having  commenced  settlements,  but  who  had  been 

1  4  Stats,  at  Large,  284. 
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prevented  by  the  late  ciicomstaiiees  of  the  Spanish  nation  and  the 
revolations  in  Europe  &om  fulfilling  all  the  conditions  of  their  grants, 
time  to  complete  them. 

K,  by  the  true  construction  of  the  treaty,  the  party  claiming  the 
benefit  of  this  article  must  show  an  actual  possession  of  the  land  at 
the  date  of  the  treaty,  it  becomes  necessary  to  inquire  what  that 
date  is.  It  was  concluded  and  signed  on  the  22d  of  February, 
1819,  ratified  by  the  king  of  Spain  on  the  24th  of  October,  1820, 
and  by  the  United  States  on  the  19th  of  February,  1821 ;  and  the 
question  is,  which  of  these  periods  is  to  be  taken  as  the 
[  •  758  ]  date  of  the  treaty  ?  I  think  the  time  the  treaty  *  was  con- 
cluded and  signed,  must  be  taken  as  the  date.  The  contract- 
ing parties  had  in  view  the  state  and  condition  of  things  at  that 
time,  and  neither  could  in  good  faith  change  such  condition  so  as  to 
affect  any  stipulations  in  the  treaty.  Any  other  construction  would 
open  the  door  to  fraud  and  imposition.  Suppose  the  8th  article,  in- 
stead of  the  24th  of  January,  1818,  had  said,  all  grants  of  land  made 
before  the  date  of  the  treaty  shall  be  valid ;  would  that  have  made 
valid  grants  issued  after  the  treaty  was  signed,  and  before  ratified  by 
the  United  States?  No  one,  it  is  believed,  would  contend  for  this ; 
and  if  for  any  purpose  the  date  as  fixed  by  the  instrument  would 
govern,  it  ought  in  all  cases.  The  rule  should  be  uniform,  and  not 
open  to  be  changed  for  the  purpose  of  meeting  particular  cases.  The 
date  as  fixed  in  the  instrument  is  the  only  certain  period ;  the  time 
of  ratification  is  altogether  uncertain.  Changes  may  take  place 
between  the  two  periods,  materially  affecting  the  negotiation,  and  the 
ratification  may  be  delayed  for  the  express  purpose  of  accomplishing 
some  such  object 
I  The  true  rule  on  this  subject  isjlaid  down  by  Mr.  Justice  Wash- 
,  ington,  in  the  case  of  Hylton  v.  Brown,  1  Wash.  C.  C.  B.  312 ')  that 
the  treaty,  when  ratified,  relates  back  to  the  time  of  signing.  The 
ratification  is  nothing  more  than  evidence  of  the  authority  under 
which  the  minister  acted*  A  government  is  bound  to  perform  and 
observe  a  treaty  made  by  its  minister,  unless  it  can  be  made  to  appear 
that  he  has  exceeded  his  authority.  But  a  ratification  is  an  acknowl- 
.  edgment  that  he  was  authorized  to  make  the  treaty ;  and  if  so,  the 
j^^^nation  is  bound  from  the  time  the  treaty  is  made  and  signedj]  and  it 
is  worthy  of  notice  that,  in  all  the  acts  of  congress  in  relation  to  this 
treaty,  it  is  referred  to  as  of  the  date  of  22d  February,  1819,  the  time 
it  was  signed ;  thereby  showing  the  understanding  of  our  own  gov- 
ernment on  the  subject.  If  this  then  is  to  be  taken  as  the  date  of 
the  treaty,  there  is  no  pretence  that  at  that  time,  or  even  when  ratified 
by  the  king  of  Spain,  any  settlement  had  been  made  or  possession 
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taken  of  any  part  of  this  tract.  It  is,  therefore,  in  my  opinion,  a  case 
not  coming  within  the  saving  provision  in  the  8th  article  of  the 
treaty. 

Bat  if  the  time  of  ratification  is  assumed  as  the  date  of  the  treaty, 
no  possession  of  the  land  had  then  been  taken,  within  any  reasonable 
construction  of  the  treaty.  William  H.  Hall  testifies  that 
•  he,  with  two  men,  by  the  name  of  Smith  and  Lanman,  [  *  759  ] 
went  to  Alachua,  on  the  7th  of  November,  1820,  and  began 
to  clear  some  land  and  erect  some  buildings.  That  he  soon  after 
went  to  St  Augustine,  where  he  was  taken  sick  and  remained  some 
time.  That  on  returning  to  Alachua,  he  found  some  persons  therej 
employed  by  Mitchell  and  Arredondo,  who  were  personally  disagree- 
able to  him,  and  he  abandoned  the  project  and  settlement,  (record 
189,)  and  what  became  of  the  others  does  not  appear — ^they  must 
have  abandoned  also ;  for,  William  H.  Simmons  testifies,  (record  174, 
176,)  that  he  was  at  Alachua  in  February,  1822;  saw  five  or  six 
houses;  Wanton  was  there,  and  he  understood  had  been  upwards  of 
a  year.  That  on  his  first  visit,  there  was  no  other  person  established 
there  but  Mr.  Wanton,  and  some  negroes.  So  that  in  February, 
1822,  one  year  after  the  ratification  of  the  treaty  by  the  United 
States,  one  white  man  and  a  few  negroes,  who,  the  witness  under- 
stood, had  been  there  upwards  of  a  year,  were  the  only  persons  on 
the  land ;  and  this  is  claimed  to  be  a  possession  of  nearly  300,000 
acres  of  land,  within  the  meaning  of  a  solemn  treaty.  This  view  of 
the  case  renders  it  unnecessary  for  me  to  enter  upon  the  inquiry  re- 
specting the  authority  of  the  intendant,  Ramirez,  to  make  the  grant  in 
question,  or  whether  the  conditions  contained  in  it  have  been  per- 
formed, or  in  any  way  dispensed  with  or  discharged. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the  court 
ought  to  be  reversed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  superior  court  for  the  eastern  district  of  Florida,  and  was 
argued  by  counsel  On  consideration  whereof,  this  court  is  of  opinion 
that  there  is  no  error  in  so  much  of  the  said  decree  as  determines  that 
the  claim  is  valid  and  ought  to  be  confirmed ;  and  this  court  doth 
afiirm  so  much  thereof,  and  doth  decree  that  the  titie  of  the  claimants 
is  valid  according  to  the  stipulations  of  the  treaty  between  the  United 
States  and  Spain,  dated  the  22d  day  of  February,  Anno  Domini 
1819,  the  laws  of  the  United  States  in  relation  thereto,  the 
laws  of  nations,  and  of  Spain.  And  this  court,  *  proceeding  [  *  760  ] 
to  render  such  decree  as  the  said  superior  court  ought  to 
have  done,  doth  finally  order,  determine,  and  decree,  that  so  much  of 

31  • 
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said  decree  as  directs  the  land  embraced  in  the  grant  of  Don  Alex- 
andro  Ramirez,  the  intendant  of  Cuba,  to  Don  Fernando  de  la  Maza 
Arredondo  y  Hijo,  dated  the  22d  day  of  December,  Anno  Domini 
1817,  to  be  laid  off  "  in  a  square  tract,  containing  289,645  and  five 
sevenths  acres  of  English  measurement,  the  centre  thereof  being  the 
known  spot,  monument,  or  marked  tree,  at  or  near  the  house  at  present 
the  dwelling  of  Edward  M.  Wanton;  said  spot,  monument,  or  marked 
tree,  to  be  ascertained  by  the  surveyor,  who  under  the  law  shall  sur- 
vey the  said  tract,"  be  and  the  same  is  hereby  reversed  and  annulled. 
And  this  court  doth  further  and  finally  order,  adjudge,  and  decree, 
that  the  said  land  be  laid  off  in  a  square  form,  containing  289,645 
and  five  sevenths  acres,  English  measure,  the  centre  whereof  to  be  a 
place  known  as  Alachua,  inhabited  in  other  times  by  a  tribe  of  Semi- 
nole Indians.  And  the  centre  of  said  place,  known  as  Alachua,  to  be 
considered  as  the  centre  of  the  grant. 

9  p.  117,  224,  711 ;  10  P.  803,  818,  449,  662  ;  11  P.  41, 102,  420 ;  12  P.  178,  410,  476. 
611,  667  ;  18  P.  486 ;  14  P.  884,  368,  699,  614 ;  16  P.  215 ;  16  P.  71, 168,  228 ;  2  H.  319 
7  H.  1,888;  8  H.  817;  9  H.  421,  461;  18  H.  260;  16H.268;  17H.642;  19  H.  866 
20  H.  69;  21  H.446;  22  H.448;  24  H.  608;  2  B.17;  9  W.84;  11  W.  689,  640 
18  W.  467;  7  0.216;  110.609. 


Pierre  Gassies,  Plaintiff  in  Error,  v.  Jean  Gassies  Ballon, 
Defendant  in  Error. 

6  P.  761. 

An  averment  that  the  defendant  is  a  nataralized  citizen  of  the  United  States,  and  resides  in 
Louisiana,  and  the  plaintiff  is  a  citizen  of  France,  is  safficient  to  give  jorisdiction  to  a 
circuit  court. 

Error  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  by  an  alien,  a  citizen  of  France. 

The  defendant  was  described  on  the  record  as  "  now  residing  in 
the  parish  of  West  Baton  Rouge,  where  the  said  Pierre  Gassies 
caused  himself  to  be  naturalized  an  American  citizen." 

The  defendant  prosecuted  this  writ  of  error. 

Tanepj  (attorney-general,)  for  the  plaintiff  in  error. 

Kepj  for  the  defendant 

[  •  762  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

In  this  case,  the  court  is  of  opinion  that  the  jurisdiction 
can  be  sustained.  The  defendant  in  error  is  alleged  in  the  proceed- 
ings to  be  a  citizen  of  the  United  States,  naturalized  in  Louisiana, 
and  residing  there.  This  is  equivalent  to  an  averment  that  he  is  a 
citizen  of  that  State.  A  citizen  of  the  United  States,  residing  in 
any  State  of  the  Union^  is  a  citizen  of  that  State. 
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The  authorities  on  this  question  have  gone  far  enough ;  and  this 
court  is  not  disposed  to  narrow  any  more  the  limitations  which  have 
been  imposed  by  the  decided  cases.  They  have  gone  eis  f ar  as  it 
would  be  reasonable  and  proper  to  go.  The  judgment  of  the  district 
court  of  Louisiana  is  aflinned. 

y  1*.  166;  16  H.  314;  19  H.  893;  9  W.665. 


Daniel  F.  Strother,  Plaintiff  in  Error,  v.  John  B.  C.  Lucas, 
Defendant  in  Error. 

6  P.  763. 

Under  the  acts  of  March  2,  1805,  (2  Stats,  at  Large,  324,)  and  March  3,  1807,  (2  Stats,  at 
Large,  440,)  relatiye  to  land  titles  in  Louisiana,  a  confirmation  by  commissioners  does  not 
necestarily  enure  to  the  benefit  of  the  holder  of  the  true  French  or  Spanish  title.  And 
where  the  French  owner  twice  conveyed,  and  possession  went  with  the  junior  title,  and  its 
bolder  presented  his  claim,  and  it  was  confirmed,  and  the  holder  of  the  elder  title  wholly 
omitted  to  do  any  act  under  the  laws  of  congress,  it  was  held  that  he  was  entitled  to  no 
benefit  therefrom. 

Though,  where  it  is  not  possible  from  lapse  of  time  to  offer  evidence  of  handwriting,  by  a 
witness  who  had  seen  the  party  write,  a  comparison  of  handwriting  of  the  document  to 
be  proved  with  other  writings  known  to  be  his,  may  be  heard,  yet  generally  it  is  not  to  bo 
allowed. 

The  case  is  stated  in  the  opinion  of  the  court. 
Benton  and  Tane^y  (attorney-general,)  for  the  plaintifE 
Wirty  contr^L 

•  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  •  767  ] 

This  case  comes  up  on  a  writ  of  error  from  the  district 
court  of  Missouri.     It  was  an  action  of  ejectment  for  two  arpens  of 
land  in  front  and  forty  arpens  in  depth,  in  and  adjoining  the  city  of 
St  Louis,  in  the  State  of  MissourL 

The  material  question  in  the  case  arises  upon  an  instruction  given 
to  the  jury  upon  the  prayer  of  the  defendant  below,  who  is  the 
defendant  here. 

Upon  the  trial,  no  evidence  was  given  on  the  part  of  the  defendant, 
and  the  plaintiff  having  closed  his  case,  the  defendant  moved  the 
court  to  instruct  the  jury  as  follows :  "  That  if  the  jury  find  from  the 
evidence  that  the  two  confirmations  made  by  the  board  of  commis- 
sioners to  Auguste  Choteau,  given  in  evidence  by  the  plaintiff  in 
this  case,  are  for  the  same .  land,  and  include  all  the  premises  in  the 
declaration  mentioned,  the  plaintiff  cannot  recover  in  this  action." 
Which  instruction  was  given,  and  the  jury  found  a  verdict  for  the 
defendant 


868         SUPREME   COURT  OF  THE  UNITED  STATES, 

Strother  v.  Lacas*    6  P. 

In  the  course  of  the  trial  certain  depositions  were  offered  in 
evidence,  which,  among  other  things,  went  to  prove  the  handwriting 
of  Rene  Kiercereau,  whose  name  appeared  as  a  witness  to  one  of 
the  deeds  which  had  been  admitted  in  evidence,  (and  who,  in  the 
body  of  the  deed,  was  described  as  a  witness  of  assistance,)  by  com- 
paring the  handwriting  of  the  witness  with  the  handwriting  of  en- 
tries made  in  a  certain  register  of  marriages  and  interments,  alleged 
to  have  been  made  by  the  witness ;  of  which,  however,  there  was  no 
direct  evidence.  The  depositions,  so  far  as  they  went  to  prove  the 
handwriting  of  the  witness  to  the  deed  by  comparison,  were  objected 
to  and  overruled  by  the  court,  to  which  exception  was  taken. 

It  is  a  general  rule  that  evidence  by  comparison  of  hands  is  not 
admissible,  where  the  witness  has  had  no  previous  knowledge  of  the 
handwriting,  but  is  called  upon  to  testify  merely  from  a  comparison 
of  hands.  There  may  be  cases,  where,  from  the  antiquity  of  the 
writing,  it  is  impossible  for  any  living  witness  to  swear  that  he  ever 
saw  the  party  write,  comparison  of  handwriting  with  documents, 
known  to  be  in  his  handwriting,  has  been  admitted.  But  these  are 
extraordinary  instances,  arising  from  the  necessity  of  the  case,  and 
which  do  not  apply  to  the  one  before  the  court.  For  there  were  living 
witnesses  examined  as  to  the  handwriting,  and,  besides,  the 
[  *  768  ]  *  deed  was  received  and  read  in  evidence,  and  the  plaintiiT 
had  the  full  benefit  of  it.  But  it  is  said  the  evidence  was 
offered  for  the  purpose  of  identifying  the  witness,  and  to  show  that 
he  was  the  original  grantee  of  the  forty  arpens,  and  the  husband  of 
Marie  Reneux  Robillar ;  and  being  named  in  the  deed  as  a  witness 
of  assistance,  it  operated  by  the  Spanish  and  French  law  as  a  con- 
veyance of  his  own  title,  the  same  as  if  he  had  signed  the  deed  as 
grantor. 

There  are  two  answers  to  be  given  to  the  objection  made  to  the 
ruling  of  the  judge  in  the  court  below,  in  the  view  now  presented 
In  the  first  place,  that  was  not  stated  as  the  purpose  for  which  it  was 
offered,  nor  was  it  shown  that  such  was  the  operation  of  the  deed 
thus  witnessed  by  the  Spanish  or  French  law;  and  these  being 
foreign  laws  should  have  been  proved.  The  court  cannot  be  charged 
with  knowledge  of  foreign  laws.  But  in  the  second  place,  the  record 
does  not  show  that  the  judge  was  called  upon  to  express  any  opinion 
with  respect  to  the  legal  effect  and  operation  of  the  deed,  or  that 
the  plaintiff  had  not  the  full  benefit  of  its  being  considered  his  deed. 
And,  indeed,  it  would  seem  from  the  course  of  the  trial,  that  it  was 
so  considered,  or  at  all  events  the  contrary  does  not  appear  from  any 
question  presented  to  the  court  on  the  subject. 

Two  other  points  have  been  made  and  argued  here,  which  do  not 
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^>pear  to  hare  been  raised  in  the  ooort  below,  and  which  will  be 
very  biiefly  noticed. 

It  is  objected  on  the  part  of  the  defendant  that  the  plaintiff's 
daimi  even  from  his  own  showing,  is  no  more  than  an  equitable 
right,  for  which  an  action  of  ejectment  will  not  lie. 

There  is  in  the  State  of  Missouri  an  act  of  the  legislature  regulat* 
ing  the  action  of  ejectment,  and  enumerating  various  classes  of  cases 
of  claims  to  land  where  the  action  will  lie ;  among  which  a  claim  un- 
der  any  French  or  Spanish  grant,  waorant,  or  order  of  survey,  which, 
prior  to  the  10th  of  March,  1804,  had  been  surveyed  by  proper  au- 
thority under  the  French  or  Spanish  governments,  and  recorded 
according  to  the  custom  and  usages  of  the  country.  Bev.  Laws 
Miss.  343. 

This  would  seem  broad  enough  to  embrace  the  claim  now  in 
'  question,  and  authorise  the  right  to  be  tried  in  an  action  of  ^ 
ejectment  in  the  state  courts.  How  far  the  courts  of  *  Hie  [  *  769  ] 
United  States  will  adopt  such  practice,  has  come  under  the 
consideration  of  this  court  in  several  cases,  Robinson  v.  Campbell, 
3  Wheat  212;  De  la  Croix  v.  Chamberlain,  12  Wheat  599;  and 
the  court  has  been  starongly  inclined  against  sustaining  the  action 
upon  a  mere  equitable  title,  except  perhaps  where,  by  the  statutes  of 
a  State,  a  title  which  would  otherwise  be  deemed  merely  equitable, 
is  recognized  as  a  legal  title,  or  a  title  which  would  be  valid  at  law. 
We  do  not  mean,  however,  to  be  understood  as  expressing  any 
opinion  upon  this  question  in  the  present  case.  But  as  the  cause 
has  been  tried  upon  the  merits,  and  so  argued  here,  we  think  best  to 
decide  upon  the  merits,  without  noticing  the  objection  to  the  forms 
of  the  action. 

An  objection  rather  of  a  novel  character  has  been  made  on  the 
palt  of  the  plaintiff  to  the  confirmation  of  the  title  in  Choteau, 
because  the  defendant  was  one  of  the  commissioners'  who  confirmed 
the  claim,  and  had  purchased  the  lots  of  Choteau,  before  the  confir- 
mation. On  reference  to  the  proceedings  of  the  commissioners,  the 
allegation  does  not  appear  to  be  founded  in  fact ;  although  he  was 
one  of  the  commissioners,  he  did  not  sit  with  them  when  this  claim 
was  confirmed.  But  it  is  a  little  singular  that  the  plaintiff  should 
himself  give  this  confirmation  in  evidence  in  support  of  his  ^wn 
title,  and  then  attempt  to  impeach  it 

The  main  question  in  ttu3  cause,  howev^,  grows  out  of  the  in- 
structions  given  by  the  court  to  the  jury  ;  and  to  a  right  understand- 
ing of  that  question,  a  brief  statement  of  the  case  as  it  stood  when 
the  instruction  was  given  becomes  necessary. 

The  plaintiff  as  the  origin  of  his  tiHe,  gave  in  evidence  two  certified 


870        SUPREME   COURT   OF   THE   UNITED   STATES. 

Strotber  v.  Lneai.    6  P. 

copies  of  entries  of  surveys  firom  what  is  called  the  LivTe  Teaciien. 
The  one,  purporting  to  be  an  entry  of  a  survey  made  for  Bene  Kier- 
cereau  of  one  by  forty  arpens ;  the  other  a  survey  purporting  to  have 
been  made  for  Joseph  Gamache  for  the  same  quantity.  On  the  29tii 
of  January,  1773,  Gamache  conveyed  to  Louis  Chancillier  one  half 
of  the  lot  surveyed  for  him,  and  on  the  6th  of  April,  1781,  Marie 
Beneux  Robillar  (the  wife  of  Bene  Eiercereau)  conveyed  to  Louis 
Chancillier  the  lot  surveyed  for  him.  Chancillier  cultivated  a  part 
of  these  lots  until  his  death,  in  1785 ;  after  his  death,  his  widow, 

Madame  Chancillier,  became  the  purchaser  of  the  one  and 
[*  770  ]  a  *  half  arpens  of  land,  but  did  not  take  possession  of  or 

cultivate  these  lots ;  nor  does  it  appear  that  she  laid  claim 
to  them  until  about  the  year  1818 ;  and  in  September,  1828,  she  sold 
the  lots  to  George  F.  Strother,  who  conveyed  the  same  to  the  plain- 
tiff. Soon  after  the  death  of  Chancillier,  and  some  time  in  the  year 
1785,  or  1786,  Hyacinth  St  Cyr  was  put  into  possession  of  the  two 
lots  by  the  syndic  of  the  district,  the  fence  in  front  not  having  been 
kept  up ;  and  from  the  proceedings  of  the  commissioners  introduced 
by  the  plaintiff  himself,  it  appears  that  Kiercereau,  on  the  23d  of 
October,  1793,  conveyed  to  St.  Cyr  his  claim  to  the  lot  surveyed  for 
him,  and  on  the  same  day  Gkimache  conveyed  to  St.  Cyr  his  claim 
to  the  lot  surveyed  for  him.  And  by  the  same  proceedings  it  ap- 
pears that  at  a  public  sale,  in  the  year  1801,  made  of  the  property  of 
St  Cyr,  Auguste  Choteau  became  the  purchaser  of  these  lots,  and 
on  the  11th  of  January,  1808,  he  conveyed  the  same  to  the  defendant 
St  Cyr,  from  the  time  of  his  first  entry  on  the  lots  in  1785,  or  1786, 
continued  to  cultivate  and  possess  them,  and  keep  up  his  part  of  the 
fence  until  the  whole  common  field  inclosure  was  destroyed  about  the 
year  1798 ;  and  Choteau,  from  the  time  of  his  purchase  in  1801,  until 
he  sold  to  the  defendant,  and  the  defendant  from  the  time  of  his  pur- 
chase, have  continued  to  occupy  the  same  to  the  present  time,  and 
in  the  year  1820  the  claim  to  the  two  lote  was  confirmed  to  Auguste 
Choteau  by  the  commissioners. 

From  this  statement  of  the  case,  according  to  the  plaintiff's  own 
showing,  there  is  a  regular  deduction  of  title  or  claim,  from  the  per- 
sons for  whom  the  lots  were  surveyed  to  the  defendant  But  it  ap- 
pears that  those  persons,  Kiercereau  and  Gamache,  sold  their  claim 
twice ;  in  the  first  place  to  Louis  Chancillier,  under  whom  the  plain- 
tiff claims ;  and  in  the  second  place  to  St  Cyr,  under  whom  the  de- 
fendant claims.  If  these  title  papers  were  to  be  considered  independent 
of  the  acts  of  congress  and  the  proceedings  of  the  commissioners,  the 
plaintiff,  being  prior  in  point  of  time,  would  prevail,  so  far  as  depend- 
ed upon  the  deduction  of  a  paper  title,  and  independent  of  the  ques- 
tion of  possession. 
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It  becomes   niecessary,    therefore,   to  inquire    how  far  the   acts 
of  congress  apply  to  and  affect  any  part  of  these  title- 
papers  ;  keeping  in  mind  that  it  is  all  the  plaintiff's  *  own  [  *  771  ] 
evidence ;  he  having  produced  the  proceedings  before  the 
commissioners,  is  not   now  at  liberty  to   deny  the  facts   therein 
stated. 

No  grant  has  been  shown  under  which  the  plaintiff  sets  up  his 
claim ;  his  title  was  therefore  incomplete ;  and,  by  the  4th  section 
of  the  act  of  1805,  (vol.  3  Laws  U.  S.  653,)  the  person  claiming 
the  land  was  bound  to  deliver  to  the  register  of  the  land-office,  or  re- 
corder of  land  titles,  within  the  district  where  the  land  lies,  a  notice 
in  writing  stating  the  nature  and  extent  of  his  claim,  and  also  to  de- 
liver to  the  said  register  or  recorder,  for  the  purpose  of  being  recorded, 
every  grant,  order  of  survey,  deed,  conveyance,  or  other  written  evi- 
dence of  his  claim.  And  the  law  directs  that  they  shall  be  recorded 
by  the  register  or  recorder,  (kc,  with  a  proviso,  however,  that  where 
the  lands  are  claimed  by  virtue  of  a  complete  French  or  Spanish 
grant,  it  shall  not  be  necessary  for  the  claimant  to  have  any  other 
evidence  of  his  claim  recorded  than  the  original  grant  or  patent, 
together  with  the  warrant  or  order  of  survey,  and  the  plat ;  but  all 
the  other  conveyances  or  deeds  shall  be  deposited  with  the  register  or 
recorder,  to  be  laid  before  the  commissioners.  And  the  act  then  de- 
clares that  if  such  person  shall  neglect  to  deliver  such  notice  in  writ- 
ing of  his  claim,  or  cause  to  be  recorded  such  written  evidence  of 
the  same,  all  his  right,  so  far  as  the  same  is  derived  from  the  first  two 
sections  of  the  act,  shall  become  void,  and  forever  thereafter  barred. 
If  any  doubt  should  arise  whether  the  original  right  claimed  in  this 
cas^  comes  within  the  first  two  sections  of  the  act,  that  is  removed 
by  the  act  of  1807,  (vol.  4  Laws  U.  S.  112,)  which  repeals  the 
proviso  to  the  1st  section  of  the  act  of  1805,  and  the  power  of  the 
commissioners  is  enlarged.  The  4th  section  declares  that  the  com- 
missioners shall  have  full  power  to  decide,  according  to  the  laws  and 
the  established  usages  and  customs  of  the  French  and  Spanish  gov- 
ernments, upon  all  claims  to  land  within  their  respective  districts, 
where  the  claim  is  made  by  any  person  or  ipersons,  or  the  legal  rep- 
resentative of  any  person  or  persons  who  were,  on  the  20th  of  Decem- 
ber, 1803,  inhabitants  of  Louisiana,  and  for  a  tract  not  exceeding 
the  quantity  of  acres  contained  in  a  league  square,  &c.,  which  decis- 
ion of  the  commissioners,  when  in  favor  of  the  claimant,  shall  be 
final  against  the  United  States.  And  the  time  is  extended 
for  delivering  notices  and  evidences  of  *  the  claim,  but  de-  [  *  772  ] 
clariug  that  the  rights  of  such  persons  as  shall  neglect  so 
doing  shall,  so  far  as  they  are  derived  firom  or  founded  on  any  act  of 
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congress,  ever  after  be  barred  and  become  void,  and  the  evidences  of 
their  claims  never  after  admitted  as  evidence  in  any  court  of  law 
whatever.  There  is  no  evidence  that  notice  of  the  claim  now  set  np 
was  ever  given  as  required  by  these  laws,  or  that  the  deeds  from 
Kiercereau  and  Gamache  to  Chancillier  were  ever  delivered  to  be  re- 
corded as  required  by  the  law.  And  Madame  Chancillier,  having 
slept  upon  this  claim  for  so  great  a  length  of  time,  from  the  year 
1785  to  1818,  there  is  every  reason  to  conclude  she  had  abandoned 
it ;  and  these  deeds  ceumot  now,  under  the  provisions  of  these  laws, 
be  received  as  evidence  of  any  right  to  be  established  under  the  acts 
of  congress.  And  it  must  have  been  understood  upon  the  trial  that 
the  plaintiff  sought  to  establish  his  right  under  these  acts  of  con- 
gress, or  he  would  not  have  produced  the  confirmation  of  the  com- 
missioners as  evidence  of  his  right  But,  having  relied  upon  it  in 
support  of  his  own  claim,  he  ought  not  now  to  be  permitted  to  deny 
that  it  was  one  properly  submitted  to  the  commisBioners.  Had  he 
rested  his  claim  upon  a  title  derived  from  Chancillier,  without  the 
aid  of  the  acts  of  congress,  the  evidences  of  his  title  would  not  have 
been  affected  by  those  acts;  but  the  defendant  would,  in  that 
case,  have  been  fully  protected  by  his  length  of  possession.  Wlien, 
however,  a  part  of  the  plaintiflPs  evidence  was  the  proceedings  of 
the  commissioners  upon  this  very  claim,  this  court  must  consider 
the  instruction  of  the  judge  as  referring  only  to  the  effect  and 
operation  of  the  confirmation  under  the  laws  in  relation  to  such 
claims.  And  in  that  view  of  the  case  the  instruction  was  perfectly 
correct. 

There  is,  however,  some  obscurity  in  the  application  of  the  instruc- 
tion given  by  the  court ;  but,  fix)m  the  evidence  set  out  in  the  bij^  of 
exceptions,  we  cannot  say  there  was  any  error.  And  the  justice  and 
law  of  the  case,  growing  out  of  such  a  length  of  possession,  are  so 
manifestly  with  the  judgment  in  the  court  below,  if  we  look  at  the 
whole  evidences  on  the  record,  that  we  feel  disposed  to  give  the  most 
favorable  interpretation  to  the  instructions  of  the  court.  And  we  the 
more  readily  incline  to  think  the  light  in  which  the  instruction  is  here 

considered  was  that  in  which  it  was  understood  on  the  trial, 
[  •  773  ]  •  because  the  counsel  for  the  plaintiff  in  error  has  contended 

on  the  argument  here  that  this  confirmation  enures  to  the 
benefit  of  the  owner  of  the  claim ;  that  the  commissioners  decide 
only  the  abstract  right  as  against  the  United  States,  without  regard 
to  the  person  who  sets  up  the  claim.  And  it  is  upon  this  ground 
only  that  the  plaintiff  would  have  introduced  in  evidence  the  decis- 
ion of  the  commissioners  which  was  directly  against  his  own  right, 
he  thereby  probably  expecting  to  destroy  the  effect  of  the  adverse 
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possesaion,  and  make  the  possession,  as  well  as  the  confirmation  of 
the  commissioners,  enure  to  his  benefit  But  this  view  of  the  case 
cannot  be  sustained|  and  the  judgment  of  the  court  below  must  be 
afiirmed 

\1  t'.  410  ;  «  11.  «17  ;  21  H.  481 ;  12  W.  321 ;  22  W.  20^. 


Ec  parte  Mabtqa  Bradstreet,  in  the  Matter  of   Martha  Brad* 
STREET,  Demandant,  v.  Apollos  Cooper  et  oL^  Tenants.^ 

6  P.  774. 

Bale  to  show  cause  why  a  mandamM  should  not  issue  was  granted,  where  it  was  sworn  tnat 
the  judge  had  neglected  or  refused  to  enter  a  judgment 

Mr*  Jones,  of  counsel  for  the  demandant  in  the  above-named 
cases,  moved  for  a  rule  on  the  judge  of  the  district  court  of  the 
United  States  for  the  northern  district  of  New  York,  to 
•  show  cause  why  a  mandamus  should  not  be  awarded  com-  [  *  775  ] 
raanding  him, 

1.  To  reinstate,  and  proceed  to  try  and  adjudge,  according  to 
the  law  and  right  of  the  case,  the  several  writs  of  right  and  the 
mises  thereon' joined,  lately  pending  in  said  court,  and  said  to  have 

1  Philadelphia,  21st  July,  1832. 

Sir :  In  the  case  Ex  parte  Bradstreet  v.  Cooper  et  al,y  on  the  motion  by  Mr.  Jones 
for  a  mandamus  to  the  district  court  of  the  northern  district  of  New  York,  I  dissented 
fW>m  the  order  of  the  court  in  the  following  respects. 

1.  In  ordering  the  suits  to  be  reinstated. 

8.  Requiring  the  court  to  permit  amendments  to  be  made. 

The  ground  of  my  dissent  was,  that  a  mandamus  was  not  a  proper  remedy,  that  the 
dismission  of  a  suit  for  want  of  jurisdiction  was  a  final  judgment,  on  which  a  writ  of 
error  could  be  brought ;  but  that  the  supreme  court  had  no  power  to  issue  a  manda- 
mus in  such  a  case,  the  judgment  being  strictly  a  judicial  act;  and  that,  though  an  ap- 
pellate court  could  direct  amendments,  it  could  only  do  so  when  a  case  was  before 
them  by  writ  of  error  or  appeal. 

It  was  stated  in  the  affidavit  that  the  court  had  actually  rendered  a  judgment  of 
dismission  for  the  want  of  jurisdiction,  but  that  there  was  no  entry  of  it  on  the  reconi, 
and  that  the  judge  had  neglected  or  refused  an  application  to  direct  it  to  be  done.  I 
had  no  doubt  that  this  was  a  proper  case  for  a  rule  to  show  cause  why  a  mandamus 
•bould  not  issue  directing  the  entry  of  such  judgment  as  had  been  rendered  by  the 
court,  so  as  to  give  the  plaintiff  the  benefit  of  a  writ  <^  error.  My  opinion  was  con* 
fined  to  this  subject-matter. 

The  order  of  the  court,  of  which  you  inclosed  me  a  copy  in  your  note  of  to-day, 
which  is  herewith  returned,  was  not  shown  to  me  at  the  time  it  was  made ;  and  until 
to-day  I  was  not  aware  of  its  extent  on  the  last  point,  embracing  matters  not  taken 
into  consideration  by  me.  Yours,  &C., 

Henky  Baldwin. 

Richard  Peters,  Esqture,  Reporter  of  Supreme  Court. 
VOL    X.  32 


874        SUPREME   COURT  OF  THE   UNITED   STATES. 

Ex  parU  Bmdstreet    6  P. 

been  dismissed  by  order  of  said  court,  between  Martha  Bradstreet| 
demandant,  and  Apollos  Cooper  et  aly  tenants. 

2.  Requiring  said  court  to  admit  such  amendments  in  the  form 
of  pleading,  or  such  evidence  as  may  be  necessary  to  aver  or  to 
ascertain  the  jurisdiction  of  said  court  in  the  several  suits  afore- 
said. 

3.  Or  if  sufficient  cause  should  be  shown  by  the  said  judge  on  the 
return  of  this  rule,  or  should  otherwise  appear  to^this  court,  against 
a  writ  of  mandamus  requiring  the  matters  and  things  aforesaid  to  be 
done  by  the  said  judge,  then  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  from  this  court,  requiring  the  said  judge  to  direct 
and  cause  full  records  of  the  judgments  or  orders  of  dismission  in 
the  several  suits  aforesaid,  and  of  the  processes  of  the  same  to  be 
duly  made  up  and  filed,  so  as  to  enable  this  court  to  reexamine  and 
decide  the  grounds  and  merits  of  such  judgments  or  orders  upon 
writs  of  error,  such  records  .showing  upon  the  face  of  each  what 
judgments  or  final  orders  dismissing,  or  otherwise  definitively  dis- 
posing of  said  suits,  were  rendered  by  the  said  district  court,  at 
whose  instance,  upon  what  grounds,  and  what  exceptions  or  objec- 
tions were  reserved  or  taken  by  said  demandant,  or  on  her  behalf,  to 
the  judgments  or  decisions  of  the  said  district  court  in  the  premises, 
or  to  the  motions  whereon  such  judgments  or  decisions  were  found ; 
and  what  motion  or  motions,  application  or  applications,  were  made 
to  said  court  by  the  demandant,  or  on  her  behalf;  and  either  granted 
or  overruled  by  said  district  court,  both  before  and  after  said  judg- 
ments or  decisions  dismissing  or  otherwise  finally  disposing  of  said 
suits ;  especially  what  motions  or  applications  were  made  by  said 
demandant,  or  on  her  behalf,  to  said  district  court,  to  be  admitted  to 

amend  her  counts  in  the  said  suits,  or  to  produce  evidence 
[  •  776  ]  •  to  establish  the  value  of  the  lands,  &c,,  demanded  in  such 

counts,  together  "v^dth  all  the  papers  filed  and  proceedings 
had  in  said  suits  respectively. 

On  consideration  whereof,  it  is  now  here  considered  and  ordered 
by  this  court,  that  the  rule  prayed  for  be  and  the  same  is  hereby 
granted,  returnable  to  the  1st  day  of  the  next  Janucuy  term  of  this 
court,  to  wit,  on  the  2d  Monday  of  Januarv,  in  the  year  of  our  Lord 
1833.     Per  Marshall,  C.  J. 

7  P. 634;  UP.  614. 
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The  United  States,  Plaintiff,  v,  Zalegbcan  Phillips. 

6P  77S. 

A  noL  pros,  having  been  entered  in  the  circuit  court,  this  writ  of 
error  thereto  was  dismissed  on  motion  of  the  attorney-general. 


BoTOB  et  dL  V.  Felix  Geundt. 

6  P.  777. 

Where  the  record  showed  that  no  appeal  bond  was  taken,  the 
appeal  was  dismissed,  on  motion* 
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Absooiate  Justices 


The  United  States,  Plaintiffs  in  Error,  v.  Geoeoe  Macdaniel. 

7  P.  I. 

The  oomts  may  allow  to  a  derk  in  a  department,  by  way  of  offlMt,  an  equitable  daim,  for 
serrices  rendered  to  the  govemment  under  .the  orders  of  the  head  of  the  department 
thongh  there  be  no  act  of  congress  providing  for  the  case,  and  an  auditor  of  the  treasury 
could  not  allow  the  claim.    (5  Suts.  at  Large,  849,  f  3;  510,  f  8.) 

The  case  is  stated  in  the  opinion  of  the  conrt 
Taney^  (attomey-generali)  for  the  United  States. 
Coze  and  Janes^  contra. 
*Mr.  Justice  Baldwdt  was  prevented  attending  the  coort  b^  indispositioii. 
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*  AFLban,  J.,  delivered  the  opinion  of  the  court  [  *  10  ] 

A  writ  of  error  is  prosecuted  in  this  case  by  the  United 
States,  to  reverse  a  judgment  of  the  oirouit  court  for  the  District  of 
Ck>lumbia. 

The  action  was  brought  by  the  government  to  recover  from  the 
defendant  a  balance  charged  agednst  him  on  the  books  of  the  treasury 
department,  amounting  to  the  sum  of  $988.94. 

In  his  defence,  the  defendant  proved  that  he  was  a  clerk  in  the 
navy  department,  upon  an  annual  salary  of  $1,400 ;  and  that  he  also 
acted  as  the  agent  for  the  payment  of  the  moneys  due  to  the  navy 
pensioners,  the  privateer  pensioners,  and  for  the  navy  dis- 
bursements. That  the  moneys  *  applied  to  the  use  of  these  [  *  11  ] 
objects  were  placed  in  his  hands  by  the  government.  That 
he  received  the  annual  sum  of  $250  for  his  services  in  the  payment 
of  pensioners ;  but  that  for  ten  or  fifteen  years  he  received  one  per 
cent,  on  moneys  paid  by  him  for  navy  disbursements. 

That  these  disbursements  amounted  to  firom  the  sum  of  fifty,  to 
a  hundred  thouscmd  dollars  a  year,  and  that  no  security  was  required 
from  him.  He  claimed  the  usual  allowance  of  one  per  cent,  upon  cer- 
tain sums  of  money,  disbursed  by  him,  which  had  been  rejected  by 
the  treasury  officers,  but  which,  if  allowed,  would  show  that  he  was 
not  indebted  to  the  government. 

Upon  this  state  of  facts,  the  attorney  for  the  United  States  prayed 
the  court  to  instruct  the  jury  that  if  they  should  believe  the  same  to 
be  true,  that  still  the  defendant  had  no  right  by  law  to  the  commis- 
sions which  he  claims,  as  the  sum  charged  had  never  been  allowed 
to  him  by  any  department  of  the  government ;  and  that  it  was  not 
in  the  power  of  the  jury  to  allow  the  commissions  pn  the  trial.  But, 
the  court  refused  to  give  the  instructions,  and  a  bill  of  exceptions  was 
taken. 

Two  questions  are  made  by  the  bill  of  exceptions,  for  the  decision 
of  this  court 

1.  Whether  the  defendant  has  a  right  to  compensation  for  the 
services  charged. 

2.  Whether,  if  such,  right  existed,  it  should  have,  been  allowed  on 
the  trial,  as  the  proper  department  had  decided  against  it 

As  to  the  second  ground,  it  may  be  proper  to  remark,  that  the  re- 
jection of  the  claim  of  the  defendant  by  the  treasury  department, 
formed  no  objection  to  the  admission  of  it  by  the  court,  as  evidence  of 
offset  to  the  jury.  Had  the  claim  never  been  presented  to  the  depart- 
ment for  allowance,  it  would  not  have  been  admitted  as  evidence  by 
the  court  But,  as  it  had  been  made  out  in  form,  and  presented  to 
the  proper  accounting  officer,  and  was  rejected,  the  circuit  court  did 

22* 


cy^ 


1J78  SUPREME  COURT  OF  THE  UNITED  STATES. 

United  Sutet  v.  Macdaoiel.    7  P. 

right  in  submitting  it  to  the  jury,  if  the  claim  was  considered  to  be 
equitable. 

On  the  part  of  the  government,  it  is  contended  that,  in  a  case  like 

the  present,  the  court,  in  admitting  evidence  of  ofiset  against 

[   *  12  ]  the  claim  of  the  government,  is  limited,  not  only  to  *  such 

items  as  were  exhibited  to  the  auditor,  but  to  such  as  were 

strictly  legal,  and  which  he  should  have  allowed. 

This  limitation  on  the  power  of  the  court,  cannot  be  sanctioned. 
It  is  admitted,  that  a  claim  which  requires  legislative  sanction  is  not 
a  proper  offset,  either  before  the  treasury  officers  or  the  court.  But 
there  may  be  cases,  in  which,  the  service  having  been  rendered,  a 
compensation  may  be  made  within  the  discretion  of  the  head  of  the 
department ;  and  in  such  cases,  the  court  and  jury  will  do,  not  what 
an  auditor  was  authorized  to  do,  but  what  the  head  of  the  depart- 
ment should  have  done,  in  sanctioning  an  equitable  allowance. 

It  being  clear,  that  the  circuit  court  did  not  err  in  allowing  the 
ofiset  of  the  defendant,  if  he  had  a  right  to  compensation  for  the 
services  rendered,  the  validity  of  this  right  will  be  the  next  point  for 
inquiry. 

On  the  part  of  the  government,  it  is  contended,  that  the  head  of  a 
department  may  vary  the  duties  of  the  clerks  in  his  department,  so 
as  to  give  dispatch  and  regularity  to  the  general  business  of  the 
office ;  but  that  by  such  changes,  no  clerk  or  other  officer  of  the 
department,  has  a  right  to  an  increase  of  compensation.  That  it 
appears  in  the  present  case  there  was  no  increase  of  labor,  as  to 
time ;  as  the  services  for  which  compensation  is  charged  were  ren- 
dered during  office  hours.  And  it  is  also  insisted  that  the  duties  dis- 
charged belonged  to  another  officer  of  the  government;  and  that  it 
is  not  competent  for  any  officer  of  the  government,  even  the  President 
himself,  to  take  from  one  officer  certain  duties  which  the  law  has 
devolved  upon  him,  and  require  another  to  discharge  them. 

By  the  act  of  27th  March,  1804,1  the  President  was  authorized  to 
**  attach  to  the  navy-yard  at  Washington  city,  and  to  fiigates  and 
other  vessels,  laid  up  in  ordinary  in  the  eastern  branch,  a  captain  of 
the  navy,  who  shall  have  the  general  care  and  superintendence  of  the 
same,  and  shall  perform  the  duties  of  agent  to  the  navy  department'' 

Under  this  law,  the  attorney-general  contends  it  was  the  duty  of 
the  commandant  at  the  navy-yard  to  make  the  disbursements  which 
were  made  by  the  defendant ;  and,  consequently,  no  compensation 

for  such  services  can  be  allowed  to  the  defendant. 
[  •  13  ]         •  Whatever  may  now  be  the  construction  of  this  act  as  it 
regards  the  duties  of  the  commaadant,  it  appears  he  waf 

^8  Stats,  at  Laige,  297. 
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not  required  to  make  the  disbursements  which  were  made  by  the  de- 
fendant ;  and,  consequently,  they  could  not  have  been  considered,  at 
that  time,  as  forming  a  part  of  the  duties  of  comimander  of  the  navy- 
yard. 

By  the  act  of  the  10th  July,  1832,^  congress  authorized  the  appoint- 
ment of  a  separate  and^  permanent  agent  at  Washington,  who  shall 
be  entitled  "to  the  same  compensation,  and  under  the  same  respon- 
sibilities, and  to  be  governed  by  the  same  laws  and  regulations  which 
now  are  or  may  hereafter  be  adopted  for  other  navy  agents;"  and  it 
is  made  his  "duty  to  act  as  agent  not  only  for  the  navy-yard  in  the 
city  of  Washington,  but  for  the  navy  department,  under  the  direction 
of  the  secretary  thereof,  in  the  payment  of  such  accounts  and  claims 
as  the  secretary  may  direct." 

By  this  act,  that  part  of  the  act  of  1804  which  required  the  com- 
mander of  the  navy-yard  at  the  city  of  Washington  to  act  as  agent, 
is  repealed. 

Until  the  defendant  was  removed  from  office,  in  1829,  he  con- 
tinued to  discharge  the  duties  as  special  agent  for  the  navy  disburse- 
ments. But  after  that  period,  it  is  stated  that  a  new  construction  of 
the  act  of  1804  being  given,  those  duties  were  required  to  be  per- 
formed by  the  commander  of  the  navy-yard,  who  continued  to  dis- 
charge them,  until  an  agent  was  appointed  under  the  act  of  the  last 
session. 

Until  this  time  the  act  of  1804  seems  never  to  have  been  construedi 
by  the  head  of  the  navy  department,  as  providing  for  the  special  ser- 
vices performed  by  the  defendant ;  and  it  would  seem  from  the  pro- 
vision of  the  late  act,  which  requires  the  agent  to  act  not  only  for 
the  navy-yard,  but  for  the  navy  department,  and  to  "pay  such  ac- 
counts and  claims  as  the  secretary  may  direct,"  that  the  former  con- 
struction was  correct;  and  the  court  are  of  this  opinion.  These 
duties  would  not  have  been  so  specially  stated  in  the  act  of  last  ses- 
sion, if  they  had  been  considered  by  congress  as  coming  within  the 
ordinary  duties  of  an  agent  for  the  navy-yard.  But,  independent  of 
this  consideration,  it  is  enough  to  know  that  the  duties  in 
•question  were  discharged  by  the  defendant,  under  the  con-  [  *  14  ] 
dtruction  given  to  the  law  by  the  secretary  of  the  navy. 

It  will  not  be  contended  that  one  secretary  has  not  the  same  power 
as  another  to  give  a  construction  to  an  act  which  relates  to  the  busi- 
ness of  the  department.  And  no  case  could  better  illustrate  the  pro- 
priety and  justice  of  this  rule,  than  the  one  now  under  consideration. 

The  defendant  having  acted  as  agent  for  navy  disbursements  for  a 
great  number  of  years  under  different  secretaries,  and  having  uni« 
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foimly  received  one  per  cent  on  the  sums  pcdd  as  his  compensation, 
he  continues  to  discharge  the  duties  land  receive  the  compensation, 
until  a  new  head  of  the  department  gives  a  different  construction  of 
the  act  of  1804,  by  which  these  duties  are  transferred  to  the  com- 
mander of  the  navy-yard.  By  this  new  construction,  whether  right 
or  wrong,  no  injustice  is  done  to  the  defendant,  provided  he  shall  be 
paid  for  services  rendered  under  the  former  construction  of  the  same 
act.    But  such  compensation  has  been  refused  him. 

It  is  insisted  that  as  there  was  no  law  which  authorized  the  ap- 
pointment of  the  defendant,  his  services  can  constitute  no  legal  claim 
for  compensation,  though  it  might  authorize  the  equitable  interposi- 
tion of  the  legislature.  That  usage,  without  law  or  against  law,  can 
never  lay  the  foundation  of  a  legal  claim,  and  none  other  can  be  set 
off  against  a  demand  by  the  government. 

A  practical  knowledge  of  the  action  of  any  one  of  the  great  de- 
partments of  the  government,  must  convince  every  person  that  the 
head  of  a  department,  in  the  distribution  of  its  duties  and  responsi- 
bilities, is  often  compelled  to  exercise  his  discretion.  He  is  limited 
in  the  exercise  of  his  powers  by  the  law ;  but  it  does  not  follow  that 
he  must  show  a  statutory  provision  for  every  thing  he  does.  No 
government  could  be  administered  on  such  principles.  To  attempt 
to  regulate  by  law  the  minute  movements  of  every  part  of  the  com- 
plicated machinery  of  government,  would  evince  a  most  unpardon- 
able ignorance  on  the  subject  Whilst  the  great  outlines  of  its  move- 
ments may  be  marked  out,  and  limitations  imposed  on  the  exercise 
of  its  powers,  there  are  numberless  things  which  must  be 
[  *  15  ]  done,  that  *  can  neither  be  anticipated  nor  defined,  and 
which  are  essential  to  the  proper  action  of  the  government. 
Hence,  of  necessity,  usa^s  have  been  established  in  every  depart- 
ment of  the  government,  which  have  become  a  kind  of  common  law, 
and  regulate  the  rights  and  duties  of  those  who  act  v^ithin  their  re- 
spective limits.  And  no  change  of  such  usages  can  have  a  retrospec- 
tive effect,  but  must  be  limited  to  the  future. 

Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construction 
given  to  it,  and  must  be  considered  binding  on  past  transactions. 

That  the  duties  in  question  were  discharged  by  the  defendant  dur- 
ing office  hours,  can  form  no  objection  to  the  compensation  clcdmed. 
They  were  required  of  him  by  the  head  of  the  department,  and  being 
a  subordinate,  he  had  no  discretion  to  decline  the  labor  and  respon- 
sibility thus  imposed.  But  seeing  that  his  responsibility  would  be 
greatly  increased,  and  perhaps  his  labor,  the  secretary  of  the  navy 
increases  his  compensation,  as  in  justice  he  was  bound  to  do. 

In  discharging  the  ordinary  duties  of  clerk,  the  compensation  of 
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the  defendant  was  fixed  at  $1^400 ;  but  when  the  duties  of  agent  foi 
navy  disbursements  were  superadded  to  those  of  clerk^  there  is  an 
adequate  augmentation  of  pay  given  to  him.  Js  there  any  thing  un- 
reasonable or  unjust  in  this  ? 

But  it  is  said,  there  was  no  law  authorizing  such  an  officer  to  be 
appointed. 

That  the  duties  performed  by  the  defendant  were  necessary  for  the 
public  service,  has  not  been  denied ;  nor  is  it  pretended  that  the  com* 
missions  allowed  him  were  higher  than  the  amount  paid  for  similar 
services  elsewhere.  The  payments  by  him  were  legal,  and  being 
made  under  the  immediate  direction  of  the  secretary  of  the  navy, 
errors  were  avoided  which  might  have  occurred  under  other  circum- 
stances. 

It  must  be  admitted  that  there  was  no  law  authorizing  the  appomt- 
ment  of  the  defendant,  nor  was  it  considered  necessary  that  there 
should  be  a  special  statutory  provision  on  the  subject  For  the  con- 
venience  of  the  officers  of  the  navy  and  others  who  were  engaged  in 
the  service  of  the  department,  certain  disbursements  be- 
came necessary ;  and  as  no  law  specially  *  authorized  the  [  *  16  ] 
appointment  of  an  agent  for  this  purpose,  they  were  requufed 
to  be  made  by  a  clerk. 

In  this  manner  were  these  payments  made  for  fifteen  years,  under 
different  secretaries  of  the  navy,  and  the  same  rate  of  compensation 
as  now  claimed  was  allowed.  The  charge  was  sanctioned  by  the 
accounting  officers  of  the  treasury  department,  and  no  objection  was 
ever  made  to  it  by  the  committees  of  congress  who  annually  inspect- 
ed the  books  of  the  department 

It  would  seem,  therefore,  whether  the  claim  of  the  defendant  be 
viewed  in  reference  to  the  services  performed  or  to  the  long  sanction 
which  has  been  given  to  them  by  the  navy  and  treasury  departments, 
its  justice  is  unquestionable.  The  government  does  not  deny  the 
performance  of  the  services  by  the  defendant,  nor  that  they  do  in 
equity  entitle  him  to  compensation;  but,  as  his  appointment  was 
without  legal  authority,  it  is  insisted  he  can  obtain  compensation 
only  by  application  to  congress. 

An  action  of  assumpsit  has  been  brought  by  the  government  to 
recover  from  the  defendant  the  exact  sum  which  in  equity  it  is  admits 
ted  he  is  entitled  to  receive  for  valuable  services  rendered  to  the  pub- 
lic in  a  subordinate  capacity,  under  the  express  sanction  of  the  head 
of  the  navy  department  This  sum  of  money  happens  to  be  in  the 
hands  of  the  defendant,  and  the  question  is,  whether  he  shall,  under 
the  circumstances,  be  required  to  surrender  it  to  the  government  and 
then  petition  congress  on  the  subject 
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A  simple  statement  of  the  case  would  seem  to  render  proper  a 
v«ry  different  course. 

If  some  legal  provision  be  necessary  to  sanction  the  payment  of 
the  compensation  charged,  application  should  be  made  to  congress 
by  the  head  of  the  department  who  required  the  service  and  promised 
the  compensation.  But  no  such  provision  is  necessary.  For  more 
than  fifteen  years  the  claim  has  been  paid  for  similar  services,  and  it 
is  now  too  late  to  withhold  it  for  services  actually  rendered.  It 
would  be  a  novel  principle  to  refuse  payment  to  the  subordinates  of 
a  department,  because  their  chief,  under  whose  direction  they  had 

faithfully  served  the  public,  had  mistaken  his  own  powers 
[  *  17  ]      and  had  given  an  *  erroneous  construction  of  the  law.    But 

the  case  under  consideration  is  stronger  than  this.  It  is  not 
a  case  where  payment  for  services  is  demanded,  but  where  the  gov- 
ernment seeks  to  recover  money  from  the  defendant  to  which  he  is 
equitably  entitled  for  services  rendered.  This  court  cannot  see  any 
right,  either  legal  or  equitable,  in  the  government,  to  the  sum  of  money 
for  the  recovery  of  which  this  action  was  brought.  They  think  that 
the  secretary  of  the  navy,  in  authorizing  the  defendant  to  make  the 
disbursements,  on  which  the  claim  for  compensation  is  founded,  did 
not  transcend  those  powers  which,  under  the  circumstances  of  the 
case,  he  might  well  exercise.  And  they  therefore  think  that  the  cir- 
cuit court  did  not  err  in  refusing  to  give  the  instructions  to  the  jury 
as  prayed  by  the  attorney  of  the  United  States.  The  judgment  of 
the  circuit  court  is  therefore  affirmed. 

7P.18;  8P.160;  16P.886;  16P.221;  4H.80;  8H.88;  OH.  487;  7Wal.l52; 
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For  extra  services  performed  by  a  military  officer  under  the  sanction  of  the  government,  oi 
nnder  circamstances  of  peculiar  emergency,  the  courts  may  allow  a  reasonable  compeQ- 
sation,  by  way  of  offset.    (5  Stats,  at  Lai^.  349,  ^  3  j  510,  ]  2.) 

The  case  is  stated  in  the  opinion  of  the  court. 

Ta/nep,  (attorney-general,)  for  the  United  States, 

No  counsel  contrd 

[  •  23  ]       M'Lean,  J.,  delivered  the  opinion  of  the  court. 

The  United  States  have  brought  this  writ  of  error,  to 
reverse  a  judgment  of  the  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 
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An  action  was  brought  in  that  court  to  recover  from  the  defendant 
a  certain  amount  of  public  money,  for  which  he  had  failed  to  account, 
and  neglected  to  pay  over  as  the  law  requires. 

As  the  facts  of  the  case  appear  in  the  following  bill  of  exceptions, 
it  will  be  unnecessary  to  advert  specially  to  the  pleadings  in  the 
cause. 

"  Be  it  remembered,  that  on  this  28th  May,  1830,  on  the  trial  of 
this  cause,  the  defendant  oflFered  the  following  testimony.     That  h 
entered  into  the  army  of  the  United  States  in  the  year  1812  as.  a 
lieutenant-colonel ;  was  promoted  at  diflFerent  periods  until  he  at- 
tained the  rank  of  major-general  by  brevet,  which  rank  he 
held  until  the  day  of  his  resignation  of  his  commission  *  in  [  *  24  ] 
the  year  1817.     During  this  interval,  he  was  engaged  in 
ictive  service,  and  received  the  pay  and  emoluments  to  which  his 
rank  entitled  him,  under  the  laws  of  the  United  States,  and  the  regu- 
lations of  the  President  of  the  United  States  and  of  the  department 
of  war. 

"  Large  sums  of  money  passed  through  his  hands  to  various  offi- 
cers in  the  army  under  his  command,  or  were  disbursed  by  him  for 
the  supplies  of  the  troops  by  him  commanded.  He  claimed  to  be 
allowed  a  commission  on  these  disbursements,  and  offered  evidence 
CO  prove  that  similar  allowances  had  been  made  to  other  officers  of 
che  line  of  the  army,  who  had  been  charged  with  the  disbursements 
>f  public  moneys ;  and  also  offered  evidence  to  prove  what  would 
ne  a  fair  rate  of  compensation  for  such  services. 

"  The  defendant  also  claimed  an  allowance  of  extra  pay  or  com- 
pensation for  services  performed  by  him,  not  within  the  line  of  his 
duty,  in  preparing  plans  for  fortifications,  and  for  procuring  and  for- 
warding supplies  of  provisions,  &c.,  to  troops  of  the  United  States, 
beyond  the  limits  of  his  military  command,  and  offered  testimony  to 
prove  the  value  of  said  services.  To  the  introduction  of  all  which 
testimony  the  attorney  for  the  United  States  objected,  on  the  ground 
chat  no  other  or  further  compensation  could  be  allowed  for  disburse- 
ments made,  or  extra  services  rendered,  as  aforesaid,  than  such  as 
were  sanctioned  or  defined  by  the  laws  of  the  United  States,  by  in 
structions  of  the  President  of  the  United  States,  or  by  regulations  of 
the  war  department,  legally  made.  But  the  court  overruled  the 
objection,  and  admitte;^  the  testimony." 

And  the  testimony  being  closed,  the  attorney  of  the  United  States 
prayed  the  court  to  instruct  the  jury,  that  no  allowance  in  the  form 
of  commissions  or  otherwise,  for  moneys  disbursed  as  aforesaid,  oi 
extra  compensation  for  services  rendered,  under  the  circumstancea 
before  stated,  could  be  admitted  as  a  legal  and  equitable  set-off 
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against  the  claim  of  the  United  States,  other  than  sndi  as  were  sano* 

tioned  and  defined  by  the  laws  of  the  United  States,  by  instructions 

of  the  President,  or  by  regulations  of  the  department  of  wbTi  legally 

made.    Bat  the  conrt  refused  so  to  instract  the  jury,  and 

[  *  25  ]  stated  to  them  that  the  defendant  *  was  entitled  to  credit 

for  commissions  on  disborsements  and  allowances  for  extra 

services,  and  that  they  most  judge  of  the  rate  and  extent  of  such 

commissions  and  allowances. 

The  jury  rendered  a  verdict  against  the  United  States,  and  reported 
a  balance  due  from  them  to  the  defendant. 

The  claim  set  up  by  the  defendant,  and  which  was  allowed  by  the 
jury,  rested  on  two  grounds. 

1.  For  certain  disbursements  made  by  him. 

2.  For  [preparing  plans  for  fortifications,  and  lor  procuring  and  for- 
warding supplies  of  provisions,  &C.,  for  the  troops  beyond  his  military 
command.  The  latter  service  is  said,  in  the  bill  of  exceptions,  not  to 
have  been  within  the  line  of  his  duty;  but  no  such  statement  is  made 
in  regard  to  the  former. 

In  behalf  of  the  United  States  it  is  contended,  that  the  court  can 
only  allow  credits  which  the  auditor  should  have  allowed ;  and  that 
unliquidated  damages  cannot  be  set  off  at  law. 

In  the  case  of  the  United  States  v.  Macdaniel,  7  Pet  1,  vriiich  has 
been  decided  at  the  present  term,  this  court  has  said,  that  the  powers 
of  the  court  and  jury  to  admit  credits  against  a  demand  of  the  gov- 
ernment, were  not  limited  to  items  which  should  have  been  allowed 
by  the  auditor.  That  in  all  cases  where  an  equitable  claim  against 
the  United  States  is  set  up  by  a  defendant,  which,  under  the  circum- 
stances, should  have  been  allowed  by  an  exerdse  of  the  discretionary 
powers  of  the  President  or  the  head  of  a  department,  it  should  be 
submitted  to  the  jury,  under  the  instructions  of  the  court 

Equitable,  as  well  as  legal  claims  against  the  government,  are  con- 
templated by  the  law  as  proper  items  of  credit  on  the  trial ;  and  so 
this  court  decided  in  the  case  of  the  United  States  v.  Wilkins,  re- 
ported in  6  Wheat  135. 

It  is  presumed  that  every  person  who  has  been  engaged  in  the 
public  service,  has  received  the  compensation  allowed  by  law,  until 
the  contrary  shall  be  made  to  appear.  The  amount  of  compensatioii 
in  the  military  service  may  depend,  in  some  ^degree,  on  the  regula- 
tions of  the  war  department ;  but  such  regulations  must  be  unif<^m, 
and  applicable  to  all  officers  under  the  same  circumstances.  So  fiir, 
then,  as  it  regards  the  pay  of  the  defendant  for  services  rendered  in 
the  line  of  his  duty,  it  would  seem  not  to  be  difficult  for  him 
[  *  26  ]  to  show  certain  regulations  *of  the  war  department,  or 
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instructions  of  the  President,  within  the  rule  stated  in  the  bill  of 
exceptions  by  the  attorney  of  the  United  States. 

If,  however,  the  disbursements  made,  for  which  compensation  is 
claimed,  were  not  such  as  were  ordinarily  attached  to  the  duties  of 
the  office  held  by  the  defendant,  the  fact  should  have  been  so  stated ; 
and  also  that  the  service  was  performed  under  the  sanction  of  the 
government,  or  under  such  circumstances  as  rendered  the  extra  labor 
and  responsibility  assumed  by  the  defendant  in  performing  it  neces- 
sary. Should  the  accounting  officers  of  the  treasury  department 
refuse  to  allow  an  officer  the  established  compensation  which  belongs 
to  his  station  ;  the  claim,  having  been  rejected  by  the  proper  depart- 
ment, should  unquestionably  be  allowed,  by  way  of  setoff,  to  a  de- 
mand of  the  government,  by  a  court  and  jury. 

And  it  is  equally  clear  that  an  equitable  allowance  should  be 
made  in  the  same  manner,  for  extra  services  performed  by  an  officer 
which  did  not  come  within  the  line  of  his  official  duty,  and  which 
had  been  .performed  under  the  sanction  of  the  government,  or  under 
circumstances  of  peculiar  emergency.  In  such  a  case,  the  compen- 
sation should  be  graduated  by  the  amount  paid  for  like  services, 
under  similar  circumstances.  Usage  may  safely  be  relied  on  in  such 
cases,  as  fixing  a  just  compensation. 

The  allowances  claimed  under  the  second  head,  for  services  which 
did  not  come  within  the  range  of  his  official  duties,  should  have 
been  shown  by  the  defendant  to  have  been  performed  with  the  sstnc* 
tion  of  the  government,  or  under  circumstances  as  above  stated. 

However  valuable  the  plans  for  fortifications  prepared  by  the 
defendant  may  have  been,  unless  they  were  prepared  at  the  request 
of  the  government,  or  were  indispensable  to  the  public  service ;  he 
cannot  claim  a  compensation  for  them,  as  a  matter  of  right. 

The  distinguished  services  rendered  by  the  defendant  during  the 
late  war,  are  advantageously  known  to  the  country ;  but  the  claims 
set  up  in  the  case  under  consideration  must  be  brought  within  the 
established  rules  on  the  subject,  before  they  can  receive 
judicial  sanction.     And  as,  in  the  opinion  of  *  this  court,  [  *  27  ] 
the  district  court  erred  in  their  instructions  to  the  jury, 
which  were  given  without  qualification,  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  proceedings  de  novo. 
16  P.  836;  4  H.  80;  8H.88;  9H.487;  9W.766;  10.664. 
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The  United  States,  Haintiflfs  in  Error,  v.  Thomas  Fillebrown,  Jr. 

7  P.  28. 

A  person  appointed  secretary  of  the  board  of  commissioners  of  the  navj  hospital  fhnd,  to 
execute  *'  such,  duties  as  may  be  required  of  him  by  the  board/'  for  a  stated  salary,  and 
who  performs  other  services  at  the  request  of  the  board,  with  the  anderstanding  that  he 
is  to  be  paid  therefor  such  a  commission  as  has  been  usually  paid  for  similar  services,  is 
entitled  to  a  credit,  according);  to  that  understanding,  by  way  of  offset  in  an  action  against 
him  by  the  United  States.    (5  Stats,  at  Large,  349,  ^  3 ;  510,  §  2.) 

The  board  of  commissioners  of  the  navy  hospital  fund  not  being  required  by  any  act  of 
congress  to  record  its  proceedings,  oral  evidence  of  its  acts  is  admissible. 

The  case  is  stated  in  the  opinion  of  the  court 

Taney ^  (attorney-general,)  for  the  United  States. 
CcKce  and  Jones j  contra. 

[  *  42  ]       •  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  on  a  writ  of  error  to  ihe 
circuit  court  of  the  District  of  Columbia.  The  action  was  brought 
to  recover  a  balance  certified  at  the  treasury  against  the  defendant, 
on  the  settlement  of  his  accounts  as  secretary  of  the  commissioners 
of  the  navy  hospital  fund.  Upon  this  settlement,  the  defendant  set 
up  a  claim  for  compensation,  for  what  he  considered  extra  services, 
in  bringing  up  and  arranging  the  records  of  the  board  antecedent 
to  his  appointment  as  secretary,  and  also  for  commissions  on  the  dis- 
bursements of  moneys  under  the  orders  of  the  board.  These  claims 
had  been  rejected  by  the  accounting  officers  of  the  treasury,  and 

were  now  set  up  by  way  of  set-off  against  the  demand  on 
[  *  43  ]  the  part  •of  the  United  States;  and  the  questions  before 

the  circuit  court  were,  whether  the  defendant  was  entitled 
to  the  compensation  he  claimed. 

Upon  the  trial,  after  the  testimony  was  closed,  the  counsel  for  the 
United  States  prayed  the  court  to  instruct  the  jury  as  follows :  — 

1.  That  if,  from  the  evidence  aforesaid,  it  should  appear  to  them 
that  the  defendant  had  accepted  the  appointment  of  secretary  of  the 
board  of  navy  hospital  commissioners  upon  the  terms  mentioned  in 
the  said  appointment,  and  in  the  letter  of  Samuel  L.  Southard  to 
him,  of  the  7th  of  November,  1825,  as  hereinbefore  stated ;  that  in 
that  case  he  was  not  entitled  to  any  extra  compensation  for  the  dis- 
bursement of  the  moneys  belonging  to  the  said  navy  hospital  fund ; 
and  that  he  was  only  entitled  to  $250  a  year,  for  the  whole  of  the 
services  performed  by  him  for  the  said  board. 

2.  That  if  they  should  be  satisfied,  by  the  evidence  aforesaid,  that 
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the  said  board  of  commissioners  had  never  passed  any  order  or  reso- 
lution for  the  payment  of  any  commission,  upon  the  moneys  dis- 
bursed by  the  defendant  for  the  said  board ;  and  that  the  claim  for 
commissions  which  he  now  makes,  had  never  been  sanctioned  or 
settled  by  the  said  board ;  that  it  is  not  competent  for  him  now  to 
set  up  the  said  claim  for  commissions  against  the  claim  of  the  United 
States,  for  which  this  suit  is  brought. 

Which  instructions  the  court  refused  to  give ;  but  at  the  instance 
of  the  defendant's  counsel  gave  other  instructions  which  will  be 
hereafter  noticed. 

The  jury  found  a  verdict  for  the  defendant,  and  certified  a  balance 
in  his  favor,  against  the  United  States,  for  $430;  and  the  case  comes 
here  on  a  bill  of  exceptions. 

Whether  the  first  instruction  asked  on  the  part  of  the  United 
States  ought  to  have  been  given,  must  depend  upon  the  defendant's 
appointment  as  secretary,  and  the  extent  of  his  duties  under  that 
appointment.  The  court  was  requested  to  instruct  the  jury,  that  if 
the  defendant  had  accepted  the  appointment  on  the  terms 
mentioned,  he  was  entitled  to  no  compensation  •beyond  [  *  44  ] 
his  salary  of  $250,  for  any  services  performed  by  him  for 
the  board. 

The  second  instruction  asked,  involves  the  inquiry  whether  some 
order  or  resolution  of  the  board  for  the  payment  of  the  commissions 
was  not  indispensably  necessary  to  entitle  the  defendant  to  the  allow- 
ance claimecj  by  him. 

The  defendant  was  appointed  secretary,  at  a  regular  meeting  of 
the  board,  on  the  7th  of  November,  1825 ;  and  so  far  as  his  duties 
are  defined,  they  are  to  be  collected  jBrom  the  following  resolution:  — 

"  Resolved,  that  a  secretary  be  appointed  to  this  board,  to  take 
charge  of  the  books,  papers,  &c.,  belonging  to  the  hospital  fund,  and 
to  execute  such  duties  relative  thereto,  as  may  be  required  of  him  by 
the  board,  for  which  services  he  shall  be  allowed  the  sum  of  $250 
per  annum." 

The  authority  of  the  commissioners  to  appoint  a  secretary  has  not 
been  denied ;  and  this  same  authority  must  necessarily  exist  to  ap- 
point agents  and  superintendents  for  the  management  of  the  business 
connected  with  the  employment  of  the  fund ;  and  which,  in  the 
absence  of  any  regulation  by  law  on  the  subject,  must  carry  with  it 
a  right  to  determine  the  compensation  to  be  allowed  them. 

It  is  admitted,  on  the  part  of  the  United  States,  that  the  defendant's 
being  secretary  of  the  board,  forms  no  objection  to  his  performing 
other  services  not  included  in  his  duty  as  secretary,  and  receiving  a 
<*ompensation  therefor  in  the  same  manner  as  any  other  person  might 
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The  terms  on  which  the  defendant  accepted  the  appointment  of 
secretary,  being  to  execute  such  duties,  relative  thereto,  as  should  be 
required  of  him  by  the  board,  it  becomes  proper  to  examine  how  the 
board  considered  the  appointment,  and  what  duties  were  required  of 
him  as  secretary. 

It  is  proper  here  to  inquire,  how  the  secretary  of  the  navy,  as  one 
of  the  commissioners,  stood  in  relation  to  the  other  members  of  the 
board. 

It  is  evident  from  the  manner  in  which  this  fund  was  created,  and 
the  purposes  and  objects  to  which  it  was  applied,  that  the  general 
and  active  superintendence  over  it  belonged  appropriately 
[  *  45  ]  •  to  the  secretary  of  the  navy.  It  was,  therefore,  almost  a 
matter  of  course  that  the  board  should  commit  to  him  the 
principal  management  of  the  business,  and  consider  him  the  agent 
of  the  board  for  that  purpose.  In  addition  to  this,  he  was  actually 
constituted  such  agent  by  the  board. 

Mr.  Southard,  in  his  deposition,  states  that  he  was,  by  the  direction 
of  the  board,  and  by  the  previous  practice  and  usage,  acting  commis- 
sioner of  the  fund,  and  attended  to  all  matters  connected  with  it 
But,  when  any  new  arrangements  were  to  be  made,  or  money  to  be 
expended  on  a  new  object,  he  consulted  with,  and  had  the  approval 
and  authority  of  the  whole  board.  And  all  his  acts  were  considered 
as  authorized  and  sanctioned  by  the  board. 

With  respect  to  the  $126  claimed  for  six  months'  salary,  Mr. 
Southard  is  very  explicit.  This  allowance,  he  says,  was  made  for 
extra  services,  and  related  to  a  time  previous  to  his  appointment ;  and 
that  the  allowance  had  the  approbation  of  the  board.  This  was  a 
service  not  required  or  considered  by  the  board  as  coming  within  his 
duty  as  secretary  under  his  appointment,  and  a  stipulated  compensa- 
tion agreed  to  be  paid  him  therefor.  It  is  not  perceived  what  possi- 
ble objection  can  exist  against  his  being  allowed  this  stipulated  sum. 
Whether  or  not  it  was  more  than  a  just  compensation  for  his  services, 
is  a  matter  which  this  court  cannot  inquire  into.  Indeed,  that  has 
not  been  pretended,  if  he  is  entitied  to  any  thing  beyond  his  salary 
of  $250. 

With  respect  to  the  commissions,  Mr.  Southard  says,  that  subse- 
quent to  the  appointment  of  the  defendant  as  secretary,  the  com- 
missioners were  enabled,  by  appropriations,  and  collecting  money 
belonging  to  the  fund  from  various  sources,  to  proceed  to  apply  the 
funds  to  the  establishment  of  navy  hospitals  as  required  by  the  act 
of  congress.  That  these  frmds  were  placed  in  the  hands  of  the 
treasurer  of  the  United  States,  as  the  treasurer  of  the  commissioners ; 
and  that,  in  collecting  and  disbursing  the  fund,  it  was  found  indis- 
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pensable  to  have  an  agent  who  should  attend  carefully  to  it,  and  be 
responsible  to  the  board.  That  this  did  not  belong  to  the  duties  of 
the  secretary.  But  that  it  was  thought  best  to  give  the 
agency  to  him  on  *  account  of  his  acquaintance  with  every  [  *  46  J 
part  of  the  interest  of  the  fund,  and  his  fitness  to  discharge 
the  duty.  That  he  was  appointed  the  agent  with  the  understanding 
that  he  should  receive  a  suitable  compensation  for  the  services  he 
should  render  in  that  capacity.  That  it  was  the  understanding  of  the 
commissioners  that  he  should  receive  compensation  in  the  mode,  and 
according  to  the  practice  of  the  government  in  other  similar  cases. 
That  he  is  under  the  impression  that  this  was  to  be  by  a  percentage 
on  the  money  disbtursed ;  and  that  he  is  also  under  the  impression 
that  he  did,  by  the  authority  of  the  board,  allow  one  or  more  of  the 
accounts  presented  by  the  defendant  in  conformity  to  the  facts  and 
principles  he  has  detailed. 

From  this  testimony,  it  is  very  certain  that  Mr.  Southard  considered 
the  agency  of  the  defendant  in  relation  to  the  fund  as  entirely  dis- 
tinct from  his  duty  as  secretary,  and  for  which  he  was  to  have  extra 
cpmpensation.  And  it  is  fairlji  to  be  collected  from  this  deposition, 
that  all  this  received  the  direct  sanction  of  all  the  commissioners. 
But,  whether  it  did  or  not,  it  was  binding  on  the  board ;  for  the  sec- 
retary of  the  navy  was  the  acting  commissioner,  having  the  authority 
of  the  board  for  doing  what  he  did,  and  his  acts  were  the  acts  of  the 
board,  in  judgment  of  law.  It  was,  therefore,  an  express  contract 
entered  into  between  the  board  or  its  agent  and  the  defendant ;  and 
it  was  not  in  the  power  of  the  board,  composed  even  of  the  same 
men,  after  the  service  had  been  performed,  to  rescind  the  contract, 
and  withhold  from  the  defendant  the  stipulated  compensation.  There 
is  no  doubt  the  board,  composed  of  other  members,  had  the  same 
power  over  this  matter  as  the  former  board.  But  it  cannot  be  ad- 
mitted that  it  had  any  greater  power.  The  rejection,  therefore,  of 
these  claims  on  the  7th  of  September,  1829,  after  all  the  services  had 
been  performed  by  the  defendant,  can  have  no  influence  upon  the 
question. 

It  has  been  argued,  on  the  part  of  the  United  States,  that  the 
sanction  of  the  secretary  of  the  navy,  as  one  of  the  commissioners, 
can  give  no  right  to  the  allowance  without  the  concurrence  of  the 
other  members.  This  proposition  is  not  denied  ;  but  the  testimony 
of  Mr.  Southard,  as  has  been  already  shown,  goes  fully  to 
establish  the  fact,  that  he  had  the  general  authority  *  of  the  [  *  47  ] 
board  to  act  as  its  agent,  and  leaves  little  or  no  doubt  of 
the  sanction  of  the  board  to  the  particular  claims  in  question.  It 
was,  however,  pretty  strongly  intimated  at  the  bar,  though  it  was  not 

33* 
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understood  to  be  positively  asserted,  that  these  fiwts  could  not  be  es- 
tablished by  parol,  but  that  the  proceedings  of  the  board  must  be 
shown  in  writing.  And  this  would  seem  to  be  one  of  the  questions 
intended  to  be  made  under  the  second  prayer.  It  would  be  a  suffi- 
cient answer  to  this,  that  no  objection  was  made  at  the  trial  to  the 
admission  of  the  evidence.  But  the  objection,  if  it  had  been  made, 
could  not  have  been  sustained.  There  is  no  general  principle  of  law 
known  to  the  court,  and  no  authority  has  been  shown  establishing 
the  doctrine,  that  all  the  proceedings  of  such  boards  must  be  in 
writing,  or  that  they  shaU  be  deemed  void,  unless  the  statute  under 
which  they  act  shall  require  their  proceedings  to  be  rendered  to  writing. 
It  is  certainly  fit  and  proper  that  every  important  transaction  of  the 
board  should  be  committed  to  writing.  But  the  law  imjxjses  no 
such  indispensable  duty.  The  act  of  1811,^  4  Laws  U.  S.  311,  con- 
stituting the  fund  for  navy  hospitals,  only  makes  the  secretaries  of 
the  navy,  tretisury,  and  war  departments,  a  board  of  commissioners, 
by  the  name  and  style  of  commissioners  of  navy  hospitals,  and  gives 
some  general  directions  in  what  way  the  fund  is  to  be  employed ;  but 
the  mode  and  manner  of  transacting  their  business  is  not  in  any 
respect  prescribed.  It  is  not  true  even  with  respect  to  corporations, 
that  all  their  acts  must  be  established  by  positive  record  evidence. 
In  the  case  of  the  Bank  of  the  United  States  v.  Dandridge,  12 
Wheat,  69,  this  court  says:  "We  do  not  admit  as  a  general  proposi- 
tion, that  the  acts  of  a  corporation  are  invalid  merely  from  an  omis- 
sion to  have  them  reduced  to  writing,  unless  the  statute  creating  it 
makes  such  writing  indispensable  as  evidence,  or  to  give  them  an  ob- 
ligatory force.  If  the  statute  imposes  such  restriction  it  must  be 
obeyed."  Considering,  then,  the  testimony  of  Mr.  Southard  as  com- 
petent evidence  to  establish  the  acts  of  the  board,  it  shows  very  clearly, 
that  the  services  rendered  by  the  defendant,  and  for  which  he  claims 
compensation,  were  not  embraced  within  his  duties  as  secretary  of 
the  board,  but  were   extra  services,   for  which  the   commissioners 

agreed  to  make  him  compensation. 
[  *  48  ]       *  Another  question  may  perhaps  arise  under  the  latter 

branch  of  the  second  prayer,  whether  the  sanction  or  ap- 
proval by  the  board  of  commissioners  was  an  indispensable  prelimi- 
nary step  to  entitle  the  defendant  to  set  up  in  the  present  action  his 
claim  against  the  demand  of  the  United  States.  And  we  think  it 
was  not.  K  the  board  had  authority  to  employ  the  defendant  to 
perform  the  services  which  he  has  rendered,  and  these  services  have 
been  actually  rendered  at  the  request  of  the  board,  the  law  implies  a 
promise  to  pay  for  the  same. 

^  2  Stats,  at  Large,  650. 
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This  principle  is  fully  established  in  the  case  of  the  United  States 
r.  Wilkins,  6  Wheat  143,  which  brought  under  the  consideration  of 
the  court  the  act  of  the  3d  of  March,  1797,i  2  Laws  U.  S.  594,  pro- 
viding  for  the  settlement  of  the  accounts  between  the  United  States 
and  public  receivers.  And  the  court  says,  "  there  being  no  limitation 
as  to  the  nature  and  origin  of  the  claims  for  a  credit  which  may  be 
set  up  in  the  suit,  we  think  it  a  reasonable  construction  of  the  act, 
that  it  intended  to  allow  the  defendant  the  full  benefit  at  the  trial  of 
any  credit,  whether  arising  out  of  the  particular  transaction  for  which 
he  was  sued,  or  out  of  any  distinct  and  independent  transaction, 
which  would  constitute  a  legal  or  equitable  set-off,  in  whole  or  in 
part,  of  the  debt  sued  for  by  the  United  States,"  subject,  of  course,  to 
the  requirement  of  the  act,  that  the  claim  must  have  been  presented 
to  the  proper  accounting  oflScers  and  disallowed. 

The  circuit  court,  therefore,  properly  refused  to  give  the  instructions 
asked  on  the  part  of  the  United  States. 

The  instructions  given  to  the  jury  are  as  follows  :  — 

K  the  jury  believe  from  the  evidence,  that  the  regular  duties  to  be 
performed  by  the  defendant  as  secretary  to  the  commissioners  of  the 
navy  hospital  fund,  at  the  stated  salary  of  $250  per  annum,  did  not 
extend  to  the  receipt  and  disbursement  of  the  fund ;  that  the  duty  of 
receiving  and  disbursing  the  fund  was  required  of  and  performed  by 
him  as  an  extra  service,  over  and  above  the  regular  duties  of  his  said 
appointment ;  that  it  has  been  for  many  years  the  general  practice  of 
the  government  and  its  several  departments  to  allow  to  persons,  though 
holding  offices  or  clerkships,  for  the  proper  duties  of  which 
they  receive  stated  salaries  or  other  fixed  *  compensation,  [  *  49  ] 
commissions  over  and  above  such  salaries  or  other  com- 
pensation, upon  the  receipts  and  disbursements  of  public  moneys 
appropriated  by  law  for  particular  services,  when  such  receipts  and 
disbursements  were  not  among  the  ordinary  and  regular  duties  ap- 
pertaining to  such  offices  or  clerkships,  but  superadded  labor  and 
responsibility,  apart  firom  such  ordinary  and  regular  duties  ;  and  that 
the  defendant  took  upon  himself  the  labor  and  responsibility  of  such 
receipts  and  expenditures  of  the  navy  hospital  fund  at  the  request  of 
said  commissioners,  or  with  an  understanding  on  both  sides  that  he 
should  be  compensated  for  the  same  as  extra  service,  by  the  allow- 
ance of  a  commission  on  the  amount  of  such  receipts  and  expendi- 
tures, then  it  is  competent  for  the  jury  in  this  case  to  allow  such 
commissions  to  the  defendant  on  the  said  receipts  and  disbursements 
as  the  jury  may  find  to  have  been  agreed  upon  between  the  said 
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commissioners  and  the  defendant ;  or  in  the  absence  of  any  specific 
agreement  fixing  the  rate  of  commissions,  such  rote  as  the  jury  shall 
find  to  be  reasonable,  and  conformable  to  the  general  usage  of  the 
government  and  its  departments  in  the  like  casea^ 

These  instructions  were  entirely  correct,  and  in  conformity  to  the 
rules  and  principles  laid  down  in  the  former  part  of  this  opinion. 

Another  bill  of  exceptions  was  taken  to  the  ruling  of  the  court, 
with  respect  to  evidence  of  usage. 

The  record  states,  that  upon  the  trial  of  this  cause  the  defendant 
offered  to  prove,  by  the  testimony  contained  in  th6  preceding  bill  of 
exceptions,  the  general  usage  of  the  different  departments  of  the 
government  in  allowing  commissions  to  the  officers  of  government 
upon  disbursements  of  money  under  a  special  authority,  not  con- 
nected with  their  regular  official  duties.  The  counsel  of  the  United 
States  objected  to  the  admission  of  parol  evidence  to  prove  such 
usage,  but  the  court  permitted  the  evidence  to  be  given. 

The  real  point  of  this  exception  is  not  very  apparent  Prom  the 
form  in  which  it  is  put,  it  would  seem  that  the  objection  was  to  the 
admission  of  parol  evidence  of  the  usage.  But  this  probably  was  not 
the  restricted  sense  in  which  the  objection  was  intended  to 
[  •SO  ]  be  made.  The  offer,  however,  was  not  to  *  introduce  new 
evidence  of  usage,  but  to  prove  it  by  the  testimony  con- 
tained in  the  preceding  bill  of  exceptions.  It  amounted  therefore,  to 
nothing  more  than  a  mere  inference  or  deduction  from  the  evidence 
ahready  before  the  court  and  jury,  and  which  had  been  admitted  with- 
out objection.  But  we  see  no  grounds  for  objection  against  the 
usage  offered  to  be  proved,  and  the  purpose  for  which  it  was  so 
offered,  as  connected  with  the  very  terms  upon  which  the  defendant 
was  employed  to  perform  the  services.  It  was  not  for  the  purpose  of 
establishing  the  right,  but  to  show  th^  measure  of  compensation,  and 
the  manner  in  which  it  was  to  be  paid.  Mr.  Southard  states  that  it 
was  the  understanding  of  the  commissioners  that  the  defendant  was 
to  receive  compensation,  in  the  mode  and  according  to  the  practice 
of  the  government  in  other  similat  cases.  And  the  usage  offered  to 
be  shown  was,  that  such  compensation  was  made  by  allowing  com- 
mbsions  on  the  disbursement  of  the  money  expended ;  and  in  this 
point  of  view  it  was  entirely  unexceptionable. 

We  cure  accordingly  of  opinion  that  the  judgment  must  be  affirmed 

15P.886;  16P.221;  4H.80;  8H.83;  9H.487;  9  W.  765. 
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X  paper  writing,  making  a  grant  bj  a  rojal  officer  of  Spain,  in  Florida,  addressed  to  a  pnblie 
officer  whose  duty  it  was  to  keep  the  original  and  issue  a  copy,  need  not  be  produced ;  the 
copy  issaed  by  the  proper  officer  is  an  original. 

Under  the  act  of  May  26,  1830,  (4  Stats,  at  Large,  405,)  concerning  land  claims  in  Florida, 
the  district  court  had  jurisdiction  of  a  claim  rejected  by  the  commissioners}  snch  a  rejec- 
tion not  being  final  action  thereon  within  the  meaning  of  that  act. 

Under  the  8th  article  of  the  treaty  between  the  United  States  and  Spain,  of  February  22, 
1819,  (8  Stats,  at  Large,  252,)  the  title  to  lands  which  had  been  granted  by  the  king  of 
Spain,  was  confirmed  by  foroe  of  the  instrument  itself. 

Though  a  presumption  arises  from  the  grant  itself  that  the  officer  had  authority  to  make  it, 
the  court  proceeded  to  examine  the  proceedings,  it  being  alleged  they  were  void  on  their 
face. 

The  objection  that  the  petitioner  has  conTeyed  the  land  to  a  third  person  is  not  to  be  inquired 
into. 

The  case  is  stated  in  the  opinion  of  the  court. 

Tcmey^  (attorney-general,)  for  the  United  States* 

White^  contra* 

•  Marshall,  C  J.,  delivered  the  opinion  of  the  conrt  [  *  82  J 

This  is  an  appeal  from  a  decree  pronounced  by  the  judge 
of  the  superior  court  for  the  district  of  East  Floridc^  confirming  the 
title  of  the  appellee  to  2,000  acres  of  land  lying  in  that  territory, 
which  he  claimed  by  virtue  of  a  grant  from  the  Spanish  governor, 
made  in  December,  1815.     The  title  laid  before  the  district  court  by 
the  petitioner,  consists  of  a  petition  presented  by  himself  to  the  gover- 
nor of  East  Florida,  praying  for  a  grant  of  2,000  acres  of  land  in  the 
place  called  Ockliwaha,  situated   on  the  margins  of   St. 
John's  River ;  which  *  he  prays  for  in  pursuance  of  the  royal  [  *  83  ] 
order  of  the  29th  of  March,  J815,  granting  lands  to  the 
military  who  were  in  St  Augustine  during  the  invasion  in  the  years 
1812  and  1813 ;  to  which  the  following  grant  is  attached. 

St.  Augustine  of  Florida,  12th  of  December,  1815.  Whereas  this 
officer,  the  party  interested,  by  the  two  certificates  inclosed,  and 
which  will  be  returned  to  him  for  the  purposes  which  may  be  con- 
venient to  him,  has  proved  the  services  which  he  rendered  in  the 
defence  of  this  province,  and  in  consideration  also  of  what  is  provided 
in  the  royal  order  of  the  29th  of  March  last  past,  which  he  cites,  I  do 
grant  him  the  2,000  acres  of  land  which  he  solicits,  in  absolute  prop- 
erty, in  the  indicated  place,  to  which  efiect  let  a  certified  copy  of 
this  petition  and  decree  be  issued  to  him  from  the  secretary's  office^ 
'in  order  that  it  may  be  to  him  in  all  events  an  equivalent  of  a  title  in 
Comn.  Estrada. 
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In  a  copy  of  the  grant,  certified  by  Thomas  de  AguUar,  secretary 
of  his  Majesty's  government,  the  words  "  which  documents  will  at  all 
events  serve  him  as  a  title  in  form,"  are  employed  instead  of  the 
words  "  in  order  that  it  may  be  to  him  in  all  events  an  equivalent  of 
a  title  in  form," 

The  petitioner  also  filed  his  petition  to  the  governor  for  an  order 
^f  survey  dated  the  31st  of  December,  1816,  which  was  granted  on 
the  same  day ;  and  a  certificate  of  Robert  AFHardy,  the  surveyor, 
dated  the  20th  of  August,  1813,  that  the  survey  had  been  made. 

The  attorney  of  the  United  States  for  the  district,  in  his  answer  to 
this  petition,  states  that  on  the  28th  of  November,  1823,  the  petitioner 
sold  and  conveyed  his  right  in  and  to  the  said  tract  of  land  to  Francis 
P.  Sanchez,  as  will  appear  by  the  deed  of  conveyance  to  which  he 
refers ;  that  the  claim  was  presented  by  the  said  Francis  P.  Sanchez, 
to  the  register  and  receiver,  while  acting  as  a  board  of  commissioners 
to  ascertain  claims  and  titles  to  land  in  East  Florida,  and  was  finally 
acted  upon  and  rejected  by  them,  as  appears  by  a  copy  of  their  report 
thereon.  As  the  tract  claimed  by  the  petitioner  contains  less  than 
3,500  acres  of  land,  and  had  been  rejected  by  the  register 
[  •  84  ]  and  receiver  acting  as  a  board  of  commissioners,  *  the 
attorney  contended  that  the  court  had  no  jurisdiction  of 
the  case. 

At  the  trial,  the  counsel  for  the  claimant  offered  in  evidence  a  copy 
firom  the  office  of  the  keeper  of  public  archives,  of  the  original  grant 
on  which  the  claim  is  founded,  to  the  receiving  of  which  in  evidence 
the  attorney  for  the  United  States  objected,  alleging  that  the  original 
grant  itself  should  be  procured,  and  its  execution  proved.  This 
objection  was  overruled  by  the  court,  and  the  copy  firom  the  office  of 
the  keeper  of  the  public  archives,  certified  according  to  law,  was 
admitted.  The  attorney  for  the  United  States  excepted  to  this 
opinion. 

It  appears  firom  the  words  of  the  grant,  that  the  original  was  not 
in  possession  of  the  grantee.  The  decree,  which  constitutes  the  title, 
appears  to  be  addressed  to  the  officer  of  the  government  whose  duty 
it  was  to  keep  the  originals  and  to  issue  a  copy.  Its  language,  after 
granting  in  absolute  property,  is,  "  for  the  attainment  of  which  let  a 
certified  copy  of  this  petition  and  decree  be  issued  to  him  firom"  the 
secretary's  office,  in  order  that  it  may  be  to  him  in  all  events  equiva- 
lent to  a  title  in  form."  This  copy  is,  in  contemplation  of  law,  an 
original. 

It  appears,  too,  firom  the  opinion  of  the  judge,  **  that  by  an  express 
statute  of  the  territory,  copies  are  to  be  received  in  evidence."  The 
judge  added,  that  ^'  where  either  party  shall  suggest  that  the  original, 
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in  the  office  of  the  keeper  of  the  public  archives,  is  deemed  necessary 
to  be  produced  in  court,  on  motion  therefor  a  subpoena  will  be  issued 
by  order  of  the  court  to  the  Baid  keeper  to  appear  and  produce  the 
said  original  for  examination." 

The  act  of  the  26th  of  May,  1824,i  ^<  enabling  the  claimants  of 
lands  within  the  limits  of  the  State  of  Missouri  and  territory  of 
Arkansas  to  institute  proceedings  to  try  the  validity  of  their  claims,** 
in  its  4th  section,  makes  it  the  duty  of  ^  the  keeper  of  any  public 
records  who  may  have  possession  of  the  records  and  evidence  of  the 
different  tribunals  which  have  been  constituted  by  law  for  the  adjust- 
ment of  land  titles  in  Missouri,  as  held  by  France,  upon  the  applica- 
tion of  any  person  or  persons  whose  claims  to  lands  have  been 
rejected  by  such  tribunals  or  either  of  them,  or  on  the  appli- 
cation of  any  person  interested,  *  or  by  the  attorney  of  the  [  *  85  ] 
United  States  for  the  district  of  Missouri,  to  furnish  copies 
of  such  evidence,  certified  under  his  official  signature,  with  the  seal 
of  office  thereto  annexed,  if  there  be  a  seal  of  office." 

The  act  of  the  23d  of  May,  1828,^  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirmation  of  private  land 
claims  in  Florida,  declares  in  its  6th  section,  that  certain  claims  to 
lands  in  Florida,  which  have  not  been  decided  and  finally  settled, 
"  shall  be  received  and  adjudicated  by  the  judge  of  the  superior  court 
of  the  district  within  which  the  land  lies,  upon  the  petition  of  the 
claimant,  according  to  the  forms,  rules,  regulations,  conditions,  restric- 
tions, and  limitations  prescribed  by  (for)  the  district  and  claimants  in 
the  State  of  Missouri  by  act  of  congress  approved  May  26,  1824, 
entitled  "  an  act  enabling  the  claimants,"  &c 

The  copies  directed  by  the  act  of  1824,  would,  undoubtedly,  have 
been  receivable  in  evidence  on  the  trial  of  claims  to  lands  in  Missouri 
Every  reason  which  could  operate  with  congress  for  applying  this 
rule  of  evidence  to  the  courts  of  Missouri,  operates  with  equal  force 
for  applying  it  to  the  courts  of  Florida ;  and  a  liberal  construction  of 
the  act  of  May  23, 1828,  admits  of  this  application. 

The  4th  section  of  the  act  of  May  26,  1830,  "  to  provide  for  the 
final  settlement  of  land  claims  in  Florida,"  adopts,  almost  in  words, 
the  provision  which  has  been  cited  firom  the  6th  section  of  the  act  of 
May  23, 1828. 

Whether  these  acts  be  or  be  not  construed  to  authorize  the  admis- 
sion of  the  copies  offered  in  this  cause ;  we  think  that,  on  general 
principles  of  law,  a  copy  given  by  a  public  officer  whose  duty  it  is  to 
keep  the  original,  ought  to  be  received  in  evidence. 

U  Stats,  at  Lai^  52.  *Ib.284. 
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We  axe  all  satisfied  that  the  opinion  was  perfectly  correcti  and  that 
the  copies  ought  to  have  been  admitted. 

We  proceed  then  to  examine  the  decree  which  was  pronounced, 
confirming  the  title  of  the  petitioner. 

The  general  jurisdiction  of  the  courts  not  extending  to  suits  against 
the  United  States,  the  power  of  the  superior  court  for  the  district  of 
East  Florida  to  act  upon  the  claim  of  the  petitioner,  Percheman,  in 
the  form  in  which  it  was  presented,  must  be  specially  con- 
[  •  86  ]  ferred  by  statute.  It  is  conferred,  if  at  all,  by  'the  act  of 
the  26th  of  May,  1830,  entitled  "An  act  to  provide  for  the 
final  settlement  of  land  claims  in  Florida."  The  4th  section  of  that 
act  enacts  "  that  all  the  remaining  claims  which  have  been  presented 
according  to  law,  and  not  finally  acted  upon,  shall  be  adjudicated  and 
finally  settled  upon  the  same  conditions,  restrictions,  and  limitations, 
in  every  respect,  as  are  prescribed  by  the  act  of  congress  approved 
the  23d  of  May,  1828,  entitled  "An  act  supplementary,"  &c. 

The  claim  of  the  petitioner,  it  is  admitted,  "  had  been  presented 
according  to  law ;"  but  the  attorney  for  the  United  States  contended, 
that  "  it  had  been  finally  acted  upon."  The  jurisdiction  of  the  court 
depends  on  the  correctness  of  the  allegation.  In  support  of  it,  the 
attorney  for  the  United  States  produced  an  extract  from  the  books 
of  the  register  and  receiver  acting  as  commissioners  to  ascertain 
claims  and  titles  to  land  in  East  Florida,  from  which  it  appears  that 
this  claim  was  presented  by  Francis  P.  Sanchez,  assignee  of  the  pe- 
titioner, on  which  the  following  entry  was  made :  "  In  the  memorial 
of  the  claimant  to  this  board,  he  speaks  of  a  survey  made  by  author- 
ity in  1819.  If  this  had  been  produced,  it  would  have  furnished 
some  support  for  the  certificate  of  Aguilar.  As  it  is,  we  reject  the 
claim." 

Is  this  rejection  a  final  action  on  the  claim,  in  the  sense  in  which 
those  words  are  used  in  the  act  of  the  26th  of  May,  1830? 

In  pursuing  this  inquiry,  in  endeavoring  to  ascertain  the  intention 
of  congress,  it  may  not  be  improper  to  review  the  acts  which  have 
passed  on  the  subject,  in  connection  with  the  actual  situation  of  the 
persons  to  whom  those  acts  relate. 

Florida  was  a  colony  of  Spain,  the  acquisition  of  which  by  the 
United  States  was  extremely  desirable.  It  was  ceded  by  a  teeaty 
concluded  between  the  two  powers  at  Washington,  on  the  22d  day 
of  February,  1819.     '  * 

The  2d  article  contains  the  cession,  and  enumerates  its  objects. 
The  8th  contains  stipulations  respecting  the  titles  to  lands  in  ceded 
territory. 

It  may  not  be  unworthy  of  remark,  that  it  is  very  unusual,  even 
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in  cases  of  conquest,  for  the  conqueror  to  do  more  than  to  displace 
the  sovereign  and  assume  dominion  over  the  country.  The 
modern  usage  of  nations,  which  has  become  law,  •would  [  *  87  ] 
be  violated ;  that  sense  of  justice  and  of  right  which  is 
acknowledged  and  felt  by  the  whole  civilized  world  would  be  out- 
raged, if  private  property  should  be  generally  confiscated,  and  private 
rights  annulled.  The  people  change  their  allegiance ;  their  relation 
to  their  ancient  sovereign  is  dissolved ;  but  their  relations  to  each 
other,  and  their  rights  of  property,  remain  undisturbed.  If  this  be  the 
modern  rule  even  in  cases  of  conquest,  who  ccur  doubt  its  application 
to  the  case  of  an  amicable  cession  of  territory  ?  Had  Florida  changed  f 
its  sovereign  by  an  act  containing  no  stipulation  respecting  the  prop- . 
erty  of  individuals,  the  right  of  property  in  all  those  who  became 
subjects  or  citizens  of  the  new  government  would  have  been  unaf-| 
fected  by  the  change.  ^  It  would  have  remained  the  same  as  under/ 
the  ancient  sovereign.  The  language  of  the  2d  article  conforms  to 
this  general  principle.  "  His  catholic  majesty  cedes  to  the  United 
States  in  full  property  and  sovereignty,  all  the  territories  which  belong 
to  him  situated  to  the  eastward  of  the  Mississippi,  by  the  name  of 
East  and  West  Florida."  A  cession  of  territory  is  never  understood 
to  be  a  cession  of  the  property  belonging  to  its  inhabitants.  The 
king  cedes  that  only  which  belonged  to  him.  Lands  he  had  pre- 
viously granted,  were  not  his  to  cede.  Neither  party  could  so  under- 
stand the  cession.  Neither  party  could  consider  itself  as  attempting 
a  wrong  to  individuals,  condemned  by  the  practice  of  the  whole 
ci^ilized  world.  The  cession  of  a  territory  by  its  name  from  one  sov- 
ereign to  another,  conveying  the  compound  idea  of  surrendering  at 
the  same  time  the  lands  and  the  people  who  inhabit  them,  would  be 
necessarily  understood  to  pass  the  sovereignty  only,  and  not  to  inter- 
fere with  private  property.  If  this  could  be  doubted,  the  doubt  would 
be  removed  by  the  pfurticular  enumeration  which  follows :  "  The 
adjacent  islands  dependent  on  said  provinces,  all  public  lots  and 
squares,  vacant  lands,  public  edifices,  fortifications,  barracks,  and  other 
buildings  which  are  not  private  property,  archives  and  documents 
which  relate  directly  to  the  property  and  sovereignty  of  the  said  prov- 
inces, are  included  in  this  article." 

This  special  enumeration  could  not  have  been  made,  had  the  first 
clause  of  the  article  been  supposed  to  pass  not  only  the  objects  thus 
enumerated,  but    private  property  also.      The    grant  of 
•  buildings  could  not  have  been  limited  by  the  words  "  which   [  *  88  ] 
are  not  private  property,"  had  private  property  been  included 
in  the  cession  of  the  territory. 

This  stat**.  of  things  ought  to  be  kept  in  view  when  we  construe 
VOL.  X.  34 
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the  8th  article  of  the  treaty,  and  the  acts  which  have  been  passed  by 
congress  for  the  ascertainment  and  adjustment  of  titles  acquired  under 
the  Spanish  government.  That  article  in  the  English  part  of  it  is  in 
these  words :  "All  the  grants  of  land  made  before  the  24th  of  January, 
1818,  by  his  catholic  majesty,  or  by  his  lawful  authorities,  in  the  said 
territories  ceded  by  his  Majesty  to  the  United  States,  shall  be  ratified 
and  confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same 
extent  that  the  same  grants  would  be  valid  if  the  territories  had 
remained  under  the  dominion  of  his  catholic  majesty." 

This  article  is  apparently  introduced  on  the  part  of  Spain,  anc* 
must  be  intended  to  stipulate  expressly  fot  that  security  to  private 
property  which  the  laws  and  usages  of  nations  would,  without  ex- 
press stipulation,  have  conferred.  No  construction  which  would 
impair  that  security  further  than  its  positive  words  require,  would 
seem  to  be  admissible.  Without  it,  the  titles  of  individuals  would 
remain  as  valid  under  the  new  government  as  they  were  under  the 
old ;  and  those  titles,  so  far  at  least  as  they  were  consummate,  might 
be  asserted  in  the  courts  of  the  United  States,  independently  of  this 
article. 

The  treaty  was  drawn  up  in  the  Spanish  as  well  as  in  the  English 
language.  Both  are  originals,  and  were  unquestionably  intended  by 
the  parties  to  be  identical.  The  Spanish  has  been  translated,  and 
we  now  understand  that  the  article,  as  expressed  in  that  language,  is, 
that  the  grants  "  shall  remain  ratified  and  confirmed  to  the  persons  in 
possession  of  them,  to  the  same  extent,  &c.,"  —  thus  conforming  ex- 
actly to  the  universally  received  doctrine  of  the  law  of  nations.  If 
the  English  and  the  Spanish  parts  can,  without  violence,  be  made  to 
agree,  that  construction  which  establishes  this  conformity  ought  to 
prevail.  If,  as  we  think  must  be  admitted,  the  security  of  private 
property  was  intended  by  the  parties ;  if  this  security  would  have  been 
complete  without  the  article,  the  United  States  could  have  no  motive 

for  insisting  on  the  interposition  of  government  in  order  to 
[  •  89*]   give  validity  to  titles  which,  according  •to  the  usages  of 

the  civilized  world,  were  already  valid.  No  violence  is  done 
to  the  language  of  the  treaty  by  a  construction  which  conforms  the 
English  and  Spanish  to  each  other.  Although  the  words  "  shall  be 
ratified  and  confirmed,"  are  properly  the  words  of  contract,  stipulat- 
ing for  some  future  legislative  act;  they  are  not  necessarily  so. 
They  may  import  that  they  "shall  be  ratified  and  confirmed"  by 
force  of  the  instrument  itself.  When  we  observe  that  in  the  coun- 
terpart of  the  same  treaty,  executed  at  the  same  time  by  the  same 
parties,  they  are  used  in  this  sense,  we  think  the  construction  proper, 
if  not  unavoidable. 
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In  the  case  of  Foster  v.  Neilson,  2  Pet  253,  this  court  considered 
these  words  as  importing  contract  The  Spanish  part  of  the  treaty 
was  not  then  brought  to  our  view,  and  we  then  supposed  that  there 
was  no  variance  between  them.  We  did  not  suppose  that  there  was 
even  a  formal  diflference  of  expression  in  the  same  instrument,  drawn 
up  in  the  language  of  each  party.  Had  this  circumstance  been 
known,  we  believe  it  woulA  have  produced  the  construction  which 
we  now  give  to  the  article. 

This  understanding  of  the  article  must  enter  into  our  construction 
of  the  acts  of  congress  on  the  subject 

The  United  States  had  acquired  a  territory  containing  new 
30,000,000  of  acres,  of  which  about  3,000,000  had  probably  been 
granted  to  individuals.  The  demands  of  the  treasury,  and  the  settle- 
ment of  the  territory,  required  that  the  vacant  lands  should  be  brought 
into  the  market ;  for  which  purpose  the  operations  of  the  land-office 
were  to  be  extended  into  Florida.  The  necessity  of  distinguishing 
the  vacant  from  the  appropriated  lands  was  obvious ;  and  this  could 
be  effected  only  by  adopting  means  to  search  out  and  ascertain  pre- 
existing titles.  This  seems  to  have  been  the  object  of  the  first  legis- 
lation of  congress. 

On  the  8th  of  May,  1822,^  an  act  was  passed,  "  for  ascertaining 
claims  and  titles  to  land  within  the  territory  of  Florida." 

The  1st  section  directs  the  appointment  of  commissioners  for  the 
purpose  of  ascertaining  the  claims  and  titles  to  lands  within  the  ter- 
ritory of  Florida,  as  acquired  by  the  treaty  of  the  22d  of  February, 
1819. 

•  It  would  seem,  from  the  title  of  the  act  and  from  this  [  *  90  ] 
declaratory  section,  that  the  object  for  which  these  commis- 
sioners were  appointed,  was  the  ascertainment  of  these  claims  and 
titles.  That  they  constituted  a  board  of  inquiry,  not  a  court  exer- 
cising judicial  power  and  deciding  finally  on  titles.  By  the  act  "  for 
the  establishment  of  a  territorial  government  in  Florida,"^  previously 
passed  at  the  same  session^  superior  courts  had  been  established  in 
East  and  West  Florida,  whose  jurisdiction  extended  to  the  trial  of 
civil  causes  between  individuals.  These  commissioners  seem  to  have 
been  appointed  for  the  special  purpose  of  procuring  promptly  for  con- 
gress that  information  which  was  required  for  the  immediate  opera- 
tions of  the  land-office.  In  pursuance  of  this  idea,  the  2d  section 
directs  that  all  the  proceedings  of  the  commissioners,  the  claims  ad- 
mitted, with  those  rejected,  and  the  reason  of  their  admission  and 
rejection,  be  recorded  in  a  well-bound  book,  and  forwarded  to  the 

•  8  Stats,  at  Large,  709.  «  lb.  654 
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secretary  of  the  treasury  to  be  submitted  to  congress.  To  this  desire 
for  immediate  information  we  must  ascribe  the  short  duration  of  the 
board.  Their  session  for  East  Florida  was  to  terminate  on  the  last 
of  June  in  the  succeeding  year ;  but  any  claims  not  filed  previous  to 
the  31st  of  May  in  that  year,  to  be  void  and  of  none  eflfect 

These  provisions  show  the  solicitude  of  congress  to  obtain,  with 
the  utmost  celerity,  that  information  which  ought  to  be  preliminary 
to  the  sale  of  the  public  lands.  The  provision,  that  claims  not  filed 
with  the  commissioners  previous  to  the  30th  of  June,  1823,  should  be 
void,  can  mean  only  that  they  should  be  held  so  by  the  commis- 
sioners, and  not  allowed  by  them.  Their  power  should  not  extend 
to  claims  filed  afterwards.  It  is  impossible  to  suppose  that  congress 
intended  to  forfeit  real  titles  not  exhibited  to  tiieir  commissioners 
within  so  short  a  period. 

The  principal  object  of  this  act  is  farther  illustrated  by  the  6th  sec- 
tion, which  directed  the  appointment  of  a  surveyor  who  should  sur- 
vey the  country ;  taking  care  to  have  surveyed  and  marked,  and  laid 
down  upon  a  general  plan  to  be  kept  in  his  office,  the  metes  and 
bounds  of  the  claims  admitted. 

The  4th  section  might  seem,  in  its  language,  to  invest  the  commis- 
sioners with  judicial  powers,  and  to  enable  them  to  decide 
[  *  91  ]  •  as  a  court  in  the  first  instance,  for  or  against  the  title  in 
cases  brought  before  them  ;  and  to  make  such  decision  final 
if  approved  by  congress.  It  directs  that  the  "said  commissioners 
shall  proceed  to  examine  and  determine  on  the  validity  of  the  said 
patents,"  &c.  If,  however,  the  preceding  part  of  the  section,  to  which 
this  clause  refers,  be  considered,  we  shall  find  in  it  almost  conclusive 
reason  for  the  opinion  that  the  examination  an4  determination  they 
were  to  make,  had  relation  to  the  purpose  of  the  act,  to  the  purpose 
of  quieting  speedily  those  whose  titles  were  IBr^e  from  objection,  and 
procuring  that  information  which  was  necessary  for  the  safe  opera- 
tion of  the  land-office ;  not  for  the  ultimate  decision,  which,  if  ad- 
verse, should  bind  the  proprietor.  The  part  of  the  section  describing 
the  claims  into  the  validity  of  which  the  commissioners  were  to  ex- 
amine, and  on  which  they  were  to  determine,  enacts  that  every  per- 
son, &c.,  claiming  title  to  lands  under  any  patent,  &c.,  "  which  were 
valid  under  the  Spanish  government,  or  by  the  law  of  nations,  and 
which  are  not  rejected  by  the  treaty  ceding  the  territory  of  East  and 
West  Florida  to  the  United  States,  shall  file,  &c" 

Is  it  possible  that  congress  could  design  to  submit  the  validity  of 
titles,  which  were  "  valid  under  the  Spanish  government,  or  by  the 
law  of  nations,"  to  the  determination  of  these  commissioners  ? 

It  was  necessary  to  ascertain  these  claims,  and  to  ascertain  their 
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locati<Hi|  not  to  decide  finally  upon  them.  The  powers  to  be  exer- 
cised by  the  commissioners  mider  these  words  ought,  therefore,  to  be 
limited  to  the  object  and  purpose  of  the  act 

The  6th  section,  in  its  terms,  enables  them  only  to  examine  into 
and  confirm  the  claims  before  them.  They  were  authorized  to  con- 
firm those  claims  only  which  did  not  exceed  1,000  acres. 

From  this  review  of  the  original  act,  it  results,  we  think,  that  the 
object  for  which  this  board  of  commissioners  was  appointed,  was  to 
examine  into  and  report  to  congress  such  claims  as  ought  to  be  con- 
firmed ;  and  their  rej^al  to  report  a  claim  for  confirmation,  whether 
expressed  by  the  term  "  rejected,"  or  in  any  other  manner, 
is  not  to  be  considered  as  a  final  judicial  *  decision  on  the  [  *  92  ] 
claim,  binding  the  title  of  the  party,  but  as  a  rejection  for 
the  purposes  of  the  act. 

This  idea  is  strongly  supported  by  a  consideration  of  the  man- 
ner in  which  the  commissioners  proceeded,  and  by  an  examination 
of  the  proceedings  themselves,  as  exhibited  in  the  reports  to  con- 
gress. 

The  commissioners  do  not  appear  to  have  proceeded  with  open 
doors,  deriving  aid  fit>m  the  argument  of  counsel,  as  is  the  usage  of 
a  judicial  tribunal,  deciding  finally  on  the  rights  of  parties ;  but  to 
have  pursued  their  inquiries  like  a  board  of  commissioners,  making 
those  preliminary  inquiries  which  would  enable  the  government  to 
open  its  land-office ;  whose  inquiries  would  enable  the  government 
to  ascertain  the  great  bulk  of  titles  which  were  to  be  confirmed,  not 
to  decide  ultimately  on  the  titles  which  those  who  had  become 
American  citizens  legally  possessed. 

On  the  3d  of  March,  1823,^  congress  passed  a  supplementary  act, 
which  also  provided  for  the  survey  and  disposal  of  the  public  lands 
in  East  Florida.  It  authorizes  the  appointment  of  a  separate  board 
of  commissioners  for  East  Florida,  and  empowers  the  commissioners 
to  continue  their  sessions  until  the  second  Monday  in  the  succeeding 
February,  when  they  were  to  return  their  proceedings  to  the  secretary 
of  the  treasury. 

This  act  dispenses  with  the  necessity  of  deducing  title  firom  the 
original  grantee,  and  authorizes  the  commissioners  to  decide  on  the 
validity  of  all  claims  derived  firom  the  Spanish  government  in  favor 
of  actual  settlers,  where  the  quantity  claimed  does  not  exceed  3,500 
acres.  The  act  "  to  extend  the  time  for  the  settlement  of  private 
land  claims  in  the  territory  of  Florida,"  passed  on  the  28th  of  Febru- 
ary, 1824,^  enacts  that  no  person  shall  be  deemed  an  actual  settler, 
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"  unless  such  person,  or  those  under  whom  he  claims  title,  shall  have 
been  in  the  cultivation  or  occupation  of  the  land,  at  and  before  the 
period  of  the  cession." 

On  the  8th  of  February,  1827,^  congress  passed  an  act  extending  the 
time  for  receiving  private  land  claims  in  Florida,  and  directing  them 
to  be  filed  on  or  before  the  1st  day  of  the  following  Novem- 
[  •OS  ]  ber,  with  the  register  and  receiver  of  the  district;  •"whose 
duty  it  shall  be  to  report  the  same  with  their  decision 
thereon,"  on  or  before  the  1st  day  of  January,  1828,  to  be  laid  before 
congress  at  the  next  session. 

These  acts  are  not  understood  to  vary  the  powers  and  duties  of 
the  tribunals  authorized  to  settle  and  confirm  these  private  land 
claims. 

On  the  23d  of  May,  1828,  an  act  passed,  supplementary  to  the 
several  acts  providing  for  the  settiement  and  confirmation  of  private 
land  claims  in  Florida. 

This  act  continues  the  f>ower  of  the  register  and  receiver  till  the 
first  Monday  in  the  following  December,  when  they  are  to  make  a 
final  report ;  after  which  it  shall  not  be  lawful  for  any  of  the  claim- 
ants to  exhibit  any  further  evidence  in  support  of  their  claims. 

The  6th  section  of  this  act  transfers  to  the  court  all  claims 
"  which  shall  not  be  decided  and  finally  settled  under  the  foregoing 
provisions  of  this  act,  containing  a  greater  quantity  of  land  than 
the  commissioners  were  authorized  to  decide,  and  above  the  amount 
confirmed  by  this  act,  and  which  have  not  been  reported  as  ante- 
dated or  forged,"  and  declares  that  they  "  shall  be  received  and 
adjudicated  by  the  judge  of  the  district  court  in  which  the  land  lies, 
upon  the  petition  of  the  claimant,  according  to  the  forms,". &c.,  "pre- 
scribed," &c.,  by  act  of  congress  approved  May  26, 1824,  entitied 
"  An  act  enabling  the  claimants  to  land  within  the  limits  of  the  State 
of  Missouri  and  territory  of  Arkansas  to  institute  proceedings,"  &c. 
A  proviso  excepts  firom  the  jurisdiction  of  the  court  any  claim  an- 
nulled by  the  treaty  or  decree  of  ratification  by  the  king  of  Spain, 
or  any  claim  not  presented  to  the  commissioners  or  register  and 
receiver. 

The  13th  section  enacts  that  the  decrees  which  may  be  rendered 
by  the  district  or  supreme  court  "  shall  be  conclusive  between 
the  United  States  and  the  said  claimants  only,  and  shall  not  affect 
the  interests  of  third  persons." 

In  all  the  acts  passed  upon  this  subject  previous  to  that  of  May, 
1830,  the  decisions  of  the  commissioners,  or  of  the  register  and 

U  State,  at  Large,  202. 
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receiver  acting  as  commissioners,  have  been  confirmed.  Whethei 
these  acts  affirm  those  decisions  by  which  claims  are  rejected,  as  weU 
as  those  by  which  they  are  recommended  for  confirmation, 
admits  of  some  doubt ;  whether  a  rejection  *  amomits  to  [  *  9*1  ] 
more  than  a  refusal  to  recommend  for  confirmation,  may  be 
a. subject  for  serious  inquiry;  however  this  may  be,  we  think  it  can 
admit  of  no  doubt  that  the  decision  of  the  commissioners  was  con- 
dusive  in  no  case  until  confirmed  by  an  act  of  congress.  The 
language  of  these  acts,  and  among  others  that  of  the  act  of  1828, 
would  indicate  that  the  mind  of  congress  was  directed  solely  to  the 
confirmation  of  claims,  not  to  their  annulment.  The  decision  of 
this  question  is  not  necessary  to  this  case.  The  claim  of  the 
petitioner  was  not  contained  in  any  one  of  the  reports  which  have 
been  stated. 

On  the  26th  of  May,  1830,  congress  passed  "  an  act  to  provide 
for  the  final  settlement  of  land  claims  in  Florida."  This  act  con- 
tains the  action  of  congress  on  the  report  of  the  14th  of  January, 
1830,  which  contains  the  rejection  of  the  claim  in  question.  The 
1st  section  confirms  all  the  claims  and  titles  to  land  filed  before  the 
register  and  receiver  of  the  land-office  under  one  league  square, 
which  have  been  decided  and  recommended  for  confir  nation.  The 
2d  section  confirms  all  the  conflicting  Spanish  claims,  lecommended 
for  confirmation  as  valid  titles. 

The  3d  confirms  certain  claims  derived  from  the  former  British 
government,  and  which  have  been  recommended  for  confirmation 

The  4th  enacts  "  that  all  remaining  claims  which  have  been  pre- 
sented according  to  law,  and  not  finally  acted  upon,  shall  be  adju- 
dicated and  finally  settled  upon  the  same  conditions,"  &c. 

It  is  apparent  that  no  claim  was  finally  acted  upon  until  it  had  been 
acted  upon  by  congress ;  and  it  is  equally  apparent  that  the  action 
of  congress  on  the  report  containing  this  claim,  is  confined  to  the 
confirmation  of  those  titles  which  were  recommended  for  confirma- 
tion. Congress  has  not  passed  on  those  which  were  rejected.  They 
were,  of  consequence,  expressly  submitted  to  the  court. 

The  decision  of  the  register  and  receiver  could  not  be  conclusive 
for  another  reason.  Their  power  to  decide  "did  not  extend  to  claims 
exceeding  1,000  acres,  unless  the  claimant  was  an  actual  settler ;  and 
it  is  not  pretended  that  either  the  petitioner,  or  Francisco  de 
Sanchez,  his  assignee,  *  was  a  settler,  as  described  in  the  3d  [  *  95  ] 
section  of  the  act  of  1824. 

The  rejection  of  this  claim,  then,  by  the  register  and  receiver  did 
not  withdraw  it  fi-om  the  jurisdiction  of  the  court,  nor  constitute  any 
bar  to  a  judgment  on  the  case  according  to  its  merits. 
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An  objection  not  noticed  in  the  decree  of  the  territorial  court,  has 
been  urged  by  the  attorney-general,  and  is  entitled  to  serious  consid- 
eration. The  governor,  it  is  said,  was  empowered  by  the  royal  order 
on  which  the  grant  professes  to  be  founded,  to  aUow  to  each  person 
the  quantity  of  land  established,  by  regulation  in  the  province,  agree- 
ably to  the  number  of  persons  composing  each  family. 

The  presumption  arising  from  the  grant  itself,  of  a  right  to  make 
it,  is  not  directly  controverted;  but  the  attorney  insists  that  the 
documents  themselves  prove  that  the  governor  has  exceeded  his 
authority. 

Papers  translated  from  a  foreign  language,  res[>ecting  the  transac- 
tions of  foreign  officers,  with  whose  powers  and  authorities  we  are 
not  well  acquainted,  containing  uncertain  and  incomplete  references 
to  things  well  understood  by  the  parties,  but  not  understood  by  the 
court,  should  be  carefully  examined  before  we  pronounce  that  an 
officer,  holding  a  high  place  of  trust  and  confidence,  has  exceeded 
his  authority. 

The  objection  rests  on  the  assumption  that  the  grant  to  the  peti- 
tioner is  founded  entirely  on  the  allowance  made  in  the  royal  order 
of  the  29th  of  March,  1815,  at  the  request  of  the  governor  of  East 
Florida ;  and  the  petition  to  the  governor  undoubtedly  affords  strong 
ground  for  this  assumption ;  but  we  are  far  from  thinking  it  conclu- 
sive.  The  petitioner  says  :  "  that,  in  virtue  of  the  bounty  in  lands, 
which,  pursuant  to  his  royal  order  of  the  29th  of  March,  of  the  pres- 
ent year,  the  king  grants  to  the  ndlitary  who  were  of  this  place 
in  the  time  of  the  invasion  which  took  place  in  the  years  1812  and 
1813,  and  your  petitioner  considering  himself  as  being  comprehended 
in  the  said  sovereign  resolution,  as  it  is  proved  by  the  annexed  cer- 
tificates of  his  lordship  brigadier  Don  Sebastian  Kindelan,  and  by 
that  which  your  lordship  thought  proper  to  provide  here- 
[  *96  ]  with,  which  certificates  express  the  merits  and  •services 
rendered  by  your  petitioner  at  the  time  of  the  siege,  in 
consequence  of  which  said  bounties  were  granted  to  those  who 
deserved  them ; "  "  therefore  he  most  respectfully  supplicates  your 
lordship  to  grant  him  2,000  acres  of  land  in  the  place,"  &c.  The 
governor  granted  the  2,000  acres  of  land  for  which  the  petitioner 
prays. 

The  attorney  contends  that  the  royal  order  of  the  29th  of  March, 
1815,  empowered  the  governor  to  grant  so  much  land  only,  as, 
according  to  the  established  rules,  was  allowed  to  each  settler.  This 
did  not  exceed  100  acres  to  the  head  of  a  family,  and  a  smaller  por- 
tion for  each  member  of  it. 

The  extraordinary  facts  that  an  application  for  2,000  acres  should 
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be  founded  on  an  express  power  to  grant  only  100;  that  this.ap* 
plication  should  be  accompanied  by  no  explanation  whatever, 
and  that  the  grant  should  be  made  without  hesitation,  as  an  ordi- 
nary exercise  of  legitimate  authority,  are  circumstances  well  cal- 
culated to  excite  some  doubt  whether  the  real  character  of  the 
transaction  is  understood,  and  to  suggest  the  propriety  of  further 
examination. 

The  royal  order  is  founded  on  a  letter  from  Governor  Kindelan  tu 
the  Captain-general  of  Cuba,  in  which  he  recommends  the  militia  as 
worthy  the  gifts  to  which  the  supreme  governor  may  think  them 
entitled:  "taking  the  liberty  of  recommending  the  granting  of  some 
which  may  be  as  follows ;  to  each  officer  who  has  been  in  actual 
service  in  said  militia,  a  royal  commission  for  each  grade  he  may 
obtain  as  provincial,  and  to  the  soldiers  a  certain  quantity  of  land 
as  established  by  regulation  in  this  province,  agreeably  to  the  num- 
ber of  persons  composing  each  family,  and  which  gifts  can  also  be 
exclusively  made  to  the  married  officers  and  soldiers  of  the  said 
3d  battalion  of  Cuba." 

The  words  "  and  which  gifts,"  &c.  in  the  concluding  part  of  the 
sentence,  would  seem  to  refer  to  that  part  which  asks  lands  for  the 
soldiers  of  the  militia ;  and  yet  it  is  unusual  in  land  bounties  for 
military  service,  to  bestow  the  same  quantity  on  the  officers  as  on 
the  soldiers. 

But  be  this  as  it  may,  the  application  of  Governor  Kindelan  is 
conffiied  to  the  privates  who  served  in  the  militia^  and  to  the  mar- 
ried  officers   and   soldiers   of  the  3d  battalion  of    Cuba. 
•  The  petitioner  was  in  neither  of  these  corps.     He  was  an  [  *  97  ] 
ensign  of  the  corps  of  dragoons. 

The  royal  order  alluded  to,  is  contained  in  a  letter  of  the  29th  of 
'March,  1815,  from  the  minister  of  the  Indies ;  who,  after  stating  the 
application  in  favor  of  the  militia,  and  the  third  regiment  of  Cuba, 
adds :  "  At  the  same  time  that  his  Majesty  approves  said  gifts,  lie 
desires  that  your  excellency  will  inform  him  as  to  the  reward  which 
the  commandant  of  the  third  battalion  of  Cuba,  Don  Juan  Josd  de 
Estrada,  who  acted  as  governor  pro  tem.  at  the  commencement  of 
the  rebellion,  the  officers  of  artillery,  Don  Ignacia  Salus,  Don  Manuel 
Paulin,  and  of  dragoons,  Don  Juan  Percheman,  are  entitled  to,  as 
mentioned  by  the  governor  in  his  official  letter.  By  royal  order,  I 
communicate  the  same  to  his  excellency  for  your  information  and 
compliance  therewith,  inclosing  the  royal  commissions  of  local 
militia,  according  to  the  note  forwarded  by  your  excellency." 

The  governor  adds :  "  I  forward  you  a  copy  of  the  same,  inclosing 
also  the  documents  above  mentioned|  that  you  may  give  their  cor^ 
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respondent  direction,  with  the  intention,  by  the  first  opportunity,  of 
informing  his  Majesty  of  what  I  consider  just  as  to  the  remuneration 
before  mentioned." 

It  appears,  then,  that  the  part  of  the  royal  order  which  is  sup- 
posed to  limit  this  power  of  the  governor  to  grants  of  100  acres, 
does  not  comprehend  the  petitioner ;  that  he  is  mentioned  in  that 
order  as  a  person  entitled  to  the  royal  bounty,  the  extent  of  which  is 
not  fixed,  and  respecting  which  the  governor  intended  to  inform  his 
Majesty. 

The  royal  order,  then,  is  referred  to  in  the  petition,  as  showing  the 
favorable  intentions  of  the  crown  towards  the  petitioner ;  not  as 
ascertaining  limits  applying  to  him,  which  the  governor  could  not 
transcend. 

The  petition  also  refers  to  certificates  granted  by  General  Kindelan, 
and  by  the  governor  himself,  expressing  his  merits  and  services  dur- 
ing the  siege.  These  could  have  no  influence  if  the  amount  of  the 
grant  was  fixed. 

In  his  grant  annexed  to  the  petition,  the  governor  says :  "Whereas 
this   officer,  the   party  interested   by  the  two  certificates   inclosed, 
has  proved  the  services  which,  he  rendered  in  defence  of 
[  *  98  ]  •  this  province,  and  in  consideration  also  of  what  is  pro- 
vided in  the  royal  order  of  the  29th  of  March  last  past, 
which  he  cites,  I  do  grant  him,"  &c. 

Military  service,  then,  is  the  foundation  of  the  grant,  and  the  royal 
order  is  referred  to  only  as  showing  that  the  favorable  attention  of 
the  king  had  been  directed  to  the  petitioner. 

The  record  furnishes  other  reasons  for  the  opinion  that  the  power 
of  the  governor  was  not  so  limited  in  this  case,  as  is  supposed  by  the 
attorney  for  the  United  States. 

The  objection  does  not  appear  to  have  been  made  in  the  territorial 
court,  where  the  subject  must  have  been  understood.  It  was  neither 
raised  by  the  attorney  for  the  United  States,  nor  noticed  by  the 
court. 

The  register  and  receiver,  before  whom  the  claim  was  laid  by 
Sanchez,  the  assignee  of  the  present  petitioner,  did  not  reject  it 
because  the  governor  had  exceeded  his  power  in  making  it,  but 
because  the  survey  was  not  exhibited.  "  If  this,"  (the  survey,)  say 
the  register  and  receiver,  "  had  been  produced,  it  would  have  furnished 
some  support  for  the  certificate  of  Aguilar.  As  it  is,  we  reject  the 
claim." 

It  may  be  added  that  other  claims,  under  the  same  royal  order  for 
the  same  quantity  of  land,  have  been  admitted  by  the  receiver  and 
register,  and  have  been  confirmed  by  congress. 
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We  do  not  think  the  testimony  proves  that  the  governor  has  tran* 
scended  his  power. 

The  court  does  not  enter  into  the  inquiry,  whether  the  title  has 
been  conveyed  to  Sanchez  or  remains  in  Percheman.  That  is  a 
question  in  which  the  United  States  can  feel  no  interest,  and  which 
is  not  to  be  decided  in  this  cause.  It  was  very  truly  observed  by  the 
territorial  court,  that  this  objection  "  is  founded  altogether  on  a  sug- 
gestion of  a  private  adverse  claim ; "  but  adverse  claims  under  the 
law  giving  jurisdiction  to  the  court,  are  not  to  be  decided  or  investi- 
gated.    The  point  has  not  been  made  in  this  court 

The  decree  is  affirmed. 

9  P.  117, 483,  711 ;  12  P.  410, 611, 667  ;  14  P.  884, 368 ;  16  P.  216, 228,  819 ;  16  P.  153, 
228;  9H.421;  11H.68;  17  H.  426;  20  H.  8, 176;  21  H.  170;  24  H.  176;  1  B.  339  ; 
6  Wal.  211 ;  11  W.  817,  640;  16  W.  484 ;  20  W.  469;  21  W.  627 ;  11  0.  706. 


John  Minor,  Plaintiff  in  Error,  v.  Shurbal  Tillotson. 

7  P.  99. 

Whero  an  original  deed  should  have  been  in  the  possession  of  the  plaintiff's  grantor,  and 
he  was  applied  to  and  furnished  a  bundle  of  papers  which  he  said  were  all  he  had  r^ating 
to  the  lands,  and  the  deed  in  question  was  not  found  in  the  bundle,  and  there  were  no 
circumstances  of  suspicion,  Held,  that  it  was  not  necessary  to  produce  the  grantor  as  a 
witness  to  prove  the  loss  of  the  deed,  that  due  diligence  had  been  used  to  obtain  it,  and 
secondary  evidence  was  admissible. 

The  case  is  stated  in  the  opinion  of  the  court 
Clay^  for  the  plaintifil 
Webster^  contra. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause,  in  the  district  court  of  the  United  States 
lor  the  eastern  district  of  Louisiana,  a  bill  of  exceptions  was  taken 
to  the  ruling  of  the  court  in  rejecting  certain  evidence  offered  by  the 
plaintiff  in  support  of  the  title  set  up  by  him,  and  the  case  is  brought 
here  by  writ  of  error. 

The  bill  of  exceptions  states  that  the  plaintiff,  having  set  up  title 
to  the  premises  in  dispute  by  virtue  of  a  sale  from  general 
•  Wade  Hampton,  dated  the  6th  of  April,  1819,  then  offered  [  •  100  ] 
in  evidence  another  paper  purporting  to  be  a  copy  of  the 
grant,  under  which  said  Hampton  claimed,  which  copy  had  been  duly 
presented  and  registered  by  the  land  commissioners  of  this  district,  in 
tha  year  1806,  having  first  proved  that  many  of  the  ordinances  of 
the   Spanish  governors  of  Louisiana  had  been   deposited  in  the 


408         SUPREME  COURT  OF  THE  UNITED  STATES. 

Minor  o.  Tillotson.    7  P. 

notarial  office  of  Pedro  Pedesdoox,  the  notary,  who  certified  the  said 
paper  under  his  hand  and  notarial  seal,  and  who  is  now  dead  ;  and 
also  having  first  proved  that  the  original  grant  was  once  in  the  pos- 
session of  General  Wade  Hampton,  but  that  he  had,  by  his  attorney, 
applied  to  said  Wade  Hampton  for  it,  who  gave  him  a  bundle  of 
papers,  saying,  they  were  all  the  titles  of  his  Houmas  lands  in  his 
possession,  but  which  bundle  did  not  contain  the  original  of  the 
paper  sought  after ;  the  plaintiff  also  offered  in  evidence  the  transla- 
tion of  said  document,  published  by  congress  in  the  book  called  the 
Land  Laws  of  the  United  States,  pp.  954,  955,  956,  published  in  the 
year  1828.  These  papers  were  objected  to  on  the  ground  that  they 
were  not  the  best  evidence,  and  that  due  diligence  had  not  been  used 
to  procure  the  originals.     And  the  court  sustained  the  objection. 

The  document  offered  and  rejected  by  the  court,  is  to  be  considered 
as  secondary  evidence ;  and  there  can  be  no  doubt  that  the  plaintiff 
was  bound  to  account  for  the  non-production  of  the  original  This 
is  a  document  which  the  law  does  not  presume  to  be  in  the  posses- 
sion of  the  plaintiff;  it  is  the  grant  under  which  Wade  Hampton 
claimed ;  a  small  part  of  which  only  was  in  question  in  this  suit. 
The^  presumption  of  law  therefore  is,  that  the  original  deed  wsls  in 
the  possession  of  Wade  Hampton,  and  the  plaintiff  could  not  be 
bound  to  search  for  it  elsewhere  ;  there  being  no  law  in  Louisiana 
requiring  deeds  to  be  recorded.  And  it  was  proved,  as  matter  of 
fact,  that  it  was  once  in  his  possession  ;  at  what  time,  however,  is 
not  stated ;  and  the  question  is,  whether  such  search  was  made  for 
it  as  to  justify  the  admission  of  secondary  evidence.  The  rules  of 
evidence  are  adopted  for  practical  purposes  in  the  administration  of 
justice ;  and  although  it  is  laid  down  in  the  books  as  a  general  rule, 

that  the  best  evidence  the  nature  of  the  case  will  admit  of, 
[  •  101  ]  must  be  given ;  yet  it  is  not  understood  "that  this  rule 

requires  the  strongest  possible  assurance  of  the  matter  in 
question.  The  extent  to  which  the  rule  is  to  be  pushed  in  a  case  like 
the  present,  is  governed  in  some  measure  by  circumstances.  If 
any  suspicion  hangs  over  the  instrument,  or  that  it  is  designedly 
withheld,  a  more  rigid  inquiry  should  be  made  into  the  reasons  for 
its  non-production.  But  when  there  is  no  such  suspicion,  all  that 
ought  to  be  required  is  reasonable  diligence  to  obtain  the  original 
Has  that  been  shown  in  this  case?  The  exception  states,  that  it  was 
proved  to  have  been  in  the  possession  of  Wade  Hampton,  and  that 
on  application  to  him,  by  the  plaintiff^s  attorney,  for  it,  he  gave  him 
a  bundle  of  papers,  saying,  they  were  all  the  titles  to  his  Houmas 
lands  (the  premises  in  question  being  a  part  of  that  tract) ;  but 
which  bundle*  on  examination,  did  not  oontain  the  original  deed  in 
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question.  There  was  no  other  place  to  which  the  law  pointed  where 
search  could  be  made ;  and  nothing  more  could  be  required,  unless 
it  was  necessary  to  have  the  oath  of  Wade  Hampton  that  the  deed 
was  not  in  his  possession.  But  this  we  do  not  think,  under  the  cir- 
cumstances of  this  case,  was  necessary.  There  do  not  appear  any 
grounds  for  supposing  the  deed  was  designedly  withheld ;  and  the 
circumstances  under  which  the  search  was  made,  were  equivalent  to 
the  witness's  having  had  free  access  to  all  Wade  Hampton's  papers, 
and  proving  that  the  deed  could  not  be  found  among  them.  The 
examination  was  made  by  the  witness  under  all  the  advantages  and 
prospect  of  finding  the  deed  that  could  have  been  afforded  to  Hamp- 
ton himself.  He  was,  for  this  purpose,  in  the  possession  of  all  his 
papers ;  and  not  finding  it,  the  inference  was  very  strong  that  it  was 
lost  And  the  antiquity  of  the  deed,  being  dated  in  the  year  1777, 
rendered  its  loss  the  more  probable. 

The  case  of  Caufman  v.  Congregation  of  Cedar  Spring,  6  Binnej, 
69,  decided  in  the  supreme  court  of  Pennsylvania,  goes  very  fully  to 
establish  that  it  was  not  necessary  to  have  the  testimony  of  Wade 
Hampton,  under  the  circumstances  of  this  case.  In  that  case  a  writ- 
ten agreement  was  placed  in  the  hands  of  a  common  friend,  who, 
upon  his  removal  to  another  place,  had  put  the  paper  into  the  hands 
of  his  father,  who  died.  After  proofs  of  these  facts,  a  wit- 
ness swore  that,  *  after  the  father's  death,  he,  together  with  [  *  102  | 
the  son-in-law,  to  whom  all  his  papers  came,  made  diligent 
search  among  the  father's  papers,  but  could  not  find  the  writing.  It 
was  held  that  this  was  sufficient  proof  of  the  loss  to  lay  the  founda- 
tion for  proving  the  contents  of  the  paper,  without  the  oath  of  the 
son-in-law  himself^  as  to  the  search  and  not  finding  the  paper. 

We  think  the  proof  of  the  loss  of  the  original  deed  was  sufficient 
to  let  in  the  secondary  evidence.  We  forbear,  however,  expressing 
any  opinion  upon  the  legal  effect  and  operation  of  that  deed. 

The  judgment  of  the  court  below  must  be  reversed,  and  the  cause 
sent  back  with  directions  to  award  a  venire  de  novo. 

There  were  several  other  exceptions  taken  to  the  ruling  of  the 
court,  in  relation  to  the  admission  of  testimony,  which  we  do  not 
notice.  They  are  so  imperfectly  stated,  that  it  is  difficult  to  under- 
stand what  the  real  point  of  objection  is ;  and  no  opinion  can  be 
expressed  that  will  aid  the  court  below  on  another  trial 

Judgment  reversed. 

24  H.  179. 

VOL.  X.  35 
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William  S.  Nichols,  Plaintiff  in  Error,  v.  Samuel  J.  Fb  arson  et  oL 

7  P.  103. 

If  a  note  yalid  in  its  inception,  and  on  which  the  pajee  could  have  an  action  against  the 
maker,  be  sold  by  the  indorser  at  a  greater  rate  of  discount  than  6  per  cent,  per  annum, 
the  indorsee  may  nuuntain  an  action  against  the  indorser;  whether  ho  can  recover  more 
than  the  consideration  paid  was  not  decided. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 
The  case  is  stated  in  the  opinion  of  the  court 

Kei/j  for  the  plaintiSl 

CoxCj  contra. 

L  •  105  ]       •  Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  by  the  indorsee  against  the  indorser 
of  a  promissory  note,  in  which  the  plaintiff  here  was  plcdntiff 
in  the  court  below.  It  comes  up  upon  exceptions  taken  to  certain 
instructions  given  at  the  instance  of  the  defendant,  and  to  the  refusal 
of  other  instructions  prayed  for  by  the  plaintiff. 

On  the  motion  of  the  defendants,  the  court  instructed  the  jury, 
"  that  if  they  believed,  from  the  evidence,  that  the  plaintiff  received 
the  note  in  question  from  the  defendants,  with  their  indorsement 
upon  it,  and  without  any  understanding  that  the  defendants 
[  •  106  ]  were  not  to  be  responsible  upon  their  indorsement,"  *  at  a 
discount  beyond  the  legal  rate  of  interest,  then  the  trans- 
action was  usurious,  and  he  could  not  recover. 

The  plaintiff  then  moved  the  court  to  instruct  the  jury  to  this  effect: 
"  that,  if  they  believed  the  evidence  made  out  a  case  in  which  there 
was  no  loan  contemplated,  nor  any  evasion  of  the  laws  against  usury, 
but  simply  a  sale  of  the  note  in  question,  then  the  transaction  was 
not  usurious,  and  the  plaintiff  was  entitled  to  recover,"  which  in- 
struction the  court  refused. 

The  case  makes  out  the  note  to  have  been  a  bond  fide  business 
transaction,  not  suspected  of  usury  in  its  origin,  or  made  up  for  the 
purpose  of  raising  money  in  the  market ;  and  the  dedsion  qf  the 
court  below,  of  course,  affirms  this  proposition,  '^  that  in  the  sale  of 
such  a  note,  for  a  sum  so  much  less  than  that  on  its  face,  as  will 
exhibit  a  discount  beyond  the  legal  rate  of  interest,  the  guarantee  or 
indorsement  of  the  note,  without  a  stipulation  against  the  indorser's 
liability,  makes  out  a  case  of  usury ;  that  it  is,  per  se^  an  usurious 
contract  between  the  indorsee  and  indorser ;  and  no  action  can  be 
maintained  upon  it  against  the  indorser.     And  since  the  rule  is  oni- 
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Tcrsal,  that  there  can  be  no  usury  where  there  is  no  loan,  it  follows, 
that  their  decision  implies  the  affirmance  of  the  proposition  that  such 
a  guarantee  or  indorsement  necessarily  implies  a  loan. 

It  is  necessary  to  bear  in  mind  that  we  are  not  now  called  upon  to 
consider  a  case  occurring  upon  the  transfer  of  a  note  which  is,  in  its 
origin,  a  mere  nominal  contract,  one  on  which,  as  the  test  is  very 
properly  established  in  the  New  York  courts,  no  cause  of  action  arose 
between  the  original  parties.  15  Johns.  44,  55.  The  present  is  a 
case  of  greater  difficulty ;  for  the  principle  affirmed  in  the  decision 
under  review,  operates  indirectly  upon  a  contract  not  affected  by 
usury ;  since  by  leaving  the  possession  of  the  note  in  the  indorsee, 
who  has  no  cause  of  action,  and  the  cause  of  action,  if  anywhere,  in 
the  indorser,  who  has  parted  with  the  possession  of  the  note ;  it  vir- 
tually discharges  the  promisor  from  liability,  although  his  contract, 
in  its  inception,  may  have  been  wholly  unimpeachable.  Yet  the  rule 
of  law  is  everywhere  acknowledged,  that  a  contract,  free  from  usury 
in  its  inception,  shall  not  be  invalidated  by  any  subsequent  usurious 
transactions  upon  it. 

*  It  will  hardly  be  contended  that,  although  the  indorse-  [  *  107  ] 
ment  gave  no  cause  of  action  against  the  indorser,  yet  it 
did  operate  to  give  a  right  of  action  against  the  maker  of  the  note. 
The  statute  declares  an  usurious  contract  to  be  invalid  to  all  intents 
and  purjK)ses  whatever ;  a  valid  indorsement  is  a  contract  as  well  of 
transfer  as  of  provisional  liability  ;  and  if  invalid  to  the  one  purpose, 
it  nmst  be  equally  so  to  the  other. 

The  courts  of  New  York  have  got  over  these  difficulties  by  adjudi- 
cating, that  whenever  the  note  or  bill,  in  its  inception,  was  a  real 
transaction,  so  that  the  payee  or  promisor  might  at  maturity  main> 
tain  a  suit  upon  it,  a  transfer  by  indorsement  on  a  discount,  though 
beyond  the  legal  rate  of  interest,  shall  be  regarded  as  a  sale  of  the 
note  or  lyll,  and  a  valid  and  legal  transaction.  But  not  so  where  the 
paper,  in«  its  origin,  was  only  a  nominal  negotiation.  Such  is  the 
result  of  the  decisions  in  Jones  v.  Haik,  2  Johns.  60 ;  Wilkie  v.  Roose- 
velt, 3  Johns.  66  ;  and  Munn  v.  The  Commission  Ck)mpany,  15 
Johns.  44. 

It  has  been  argued  that  the  Massachusetts  courts  maintain  the 
contrary  doctrine.  But  the  cases  cited  will  not  be  found  sufficient  to 
bear  out  the  argument.  The  case  of  Churchill  v.  Suter,  4  Mass.  156, 
was  the  case  of  a  nominal  contract,  a  note  made  to  be  sold  in  the 
market,  as  is  admitted  in  the  case  stated ;  the  point  of  usury  was  not 
argued ;  and  the  opinion  expressed  by  the  learned  judge  was,  at  best, 
but  an  obiter  dictum.  However,  let  that  opinion  be  confined  to  the 
res  siibjecta^  and  there  can  be  no  reason  for  controverting  it  in  this 
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case.  It  was  the  case  of  a  nominal  sale,  a  loan  with  the  disguise  of 
a  sale  thrown  over  it. 

The  case  of  Bridge  et  oL  v.  Hubbard,  15  Mass.  96,  was  one  of  a 
different  character,  and  decided  in  conformity  with  another  class  of 
cases.  It  was  the  case  of  the  substitution  of  a  new  contract  for  a 
note  given  for  usurious  interest  due  upon  previous  transactions.  The 
note  passed  into  the  hands  of  innocent  indorsees,  and  the  question  was, 
whether  it  was  affected  with  the  taint  of  the  original  usury,  or  only 
with  the  want  of  consideration.  And  the  majority  of  the  court 
held  it  to  be  a  security  for  a  loan  of  money  obtained  upon 
[  •  108  ]  usury,  and  therefore  *  void  in  the  hands  of  the  present  hold- 
ers.    This,  of  course,  is  not  an  adjudication  in  point. 

The  case  of  Lloyd  v.  Keach,  2  Conn.  176,  cited  from  the  adju- 
dications of  Connecticut,  is  in  point ;  but  it  is  an  authority  against 
the  decision  under  review.  The  note  was  given  in  the  course  of  busi- 
ness ;  and  in  a  suit  brought  upon  it  by  the  indorsee  against  the  drawer, 
the  inferior  court  decided  that  the  sale  of  such  a  note  by  the  indorser 
on  a  discount  exceeding  the  legal  rate  of  interest,  was  rendered 
usurious  by  his  indorsement  and  guarantee,  and  that  the  plea  of  usury 
was  a  good  bar  to  a  suit  instituted  against  the  drawer.  But,  on  an 
appeal  to  the  supreme  court  of  errors,  although  there  was  a  consider- 
able diversity  of  opinion  among  the  judges,  a  new  trial  was  granted 
upon  the  ground  that  such  a  transaction  was  not,  per  se^  usurious ; 
but  that  its  validity  must  depend  upon  the  bona  fides  of  the  trans- 
action, as  being  a  pure,  unaffected  sale,  or  merely  a  color  for  a  loan. 

Upon  a  subject  of  such  general  mercantile  interest,  we  must  dis- 
pose of  the  question  according  to  our  own  best  judgment  of  the 
law.  And  it  becomes  necessary  first  to  review  some  of  our  own 
decisions  which  have  a  bearing  upon  it. 

The  first  was  the  case  of  Levy  v.  Gadsby,  which  was  an  action 
by  indorsee  against  indorser,  upon  a  note  which  would  seem  to  have 
originated  in  a  real  transaction,  and  the  defence  was  usury.  But  the 
distinction  between  that  case  and  the  present  is,  that  the  defence  was 
not  set  up  in  that  case  upon  any  interest  or  discount  taken  for  the 
transfer  of  the  note,  but  upon  an  usurious  negotiation  for  a  loan 
or  forbearance  with  reference  to  a  preexisting  debt,  in  consideration 
of  which  Ghidsby's  note  was  indorsed  to  the  plaintiff;  and  thus  came 
within  the  description  of  "  an  assurance  for  forbearance,"  which  is 
made  void  by  the  statute,  as  well  as  the  contract  secured;  (3  Cranck 
180 ;)  and  the  usury  there  was  proved,  not  inferred  frt)m  the  guarantee 
by  indorsement 

The  case  of  Ghiither  v.  The  Farmers  and  Mechanics  Bank,  1  Pet 
37,  was  one  precisely  of  the  same  character  with  that  of  Le^  v. 
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Gradsby,  except  that  the  suit  was  institated  by  the  indorsee 
against  the  drawer;  the  cause  was  decided  upon  the  •in-  [  •109  ] 
validity  of  the  indorsement  to  transfer  the  right  of  action 
to  that  indorsee,  not  to  any  other  holder,  the  plaintiflf  being  the 
party  to  the  usury.  An  usurious  loan  had  been  negotiated,  and 
Gkiither's  note  to  Corcoran,  the  borrower  on  usury,  indorsed  in  blank 
by  Corcoran,  and  left  with  the  plaintiff  to  collect,  in  payment  of  the 
money  borrowed.  It  was  therefore  a  clear  case  of  an  assurance  given 
for  money  borrowed  on  usury ;.  and  in  no  way  coxdd  a  court  permit 
the  borrower  to  avail  himself  of  the  indorsement  without  violating 
the  statute. 

We  recollect  no  other  case  in  which  this  court  has  been  called 
upon  to  consider  the  effect  of  usury  upon  the  contracts  of  parties  to 
negotiable  paper.  We  are,  therefore,  uncommitted  upon  the  question 
now  before  us,  and  free  to  decide  it,  as  well  upon  reason  and  princi- 
ple, as  upon  what  appears  to  us  to  be  the  weight  of  authority. 

There  are  two  cardinal  rules  in  the  doctrine  of  usury  which  we 
think  must  be  regarded  as  the  common  place  to  which  all  reasoning 
and  adjudication  upon  the  subject  should  be  referred.  The  first  is, 
that  to  constitute  usury  there  must  be  a  loan  in  contemplation  by 
the  parlies;  and  the  second,  that  a  contract,  which,  in  its  inception, 
is  unaffected  by  usury,  can  never  be  invalidated  by  any  subsequent 
usurious  transaction. 

It  is  true  with  regard  to  the  first  of  these  canons,  that  there  are 
cases  which  necessarily  import  a  loan,  and  no  disguise,  no  affectation 
of  sale  or  barter  can  devest  them  of  that  character ;  such,  for  instance, 
as  a  man's  selling  his  own  bond  or  note,  executed,  say  in  blank,  and 
when  these  cases  occur,  the  law  puts  the  stigma  upon  them  without 
further  inquiry.  The  instrument  having  had  no  virtual  existence 
until  the  loan  or  sale  was  negotiated,  could  in  nowise  be  regarded  as 
a  transfer  of  property.  But  he  who  sells  his  lands  or  stock,  and 
takes  a  note  in  payment,  holds  in  his  hands  the  representative  of 
property,  an  entity  to  which  the  improvements  of  society  have  at- 
tacted  all  the  rights  and  characteristics,  in  equity  at  least,  which 
were  the  acknowledged  attributes  of  the  property  for  which  it  was 
received.  A  promise  to  return  the  money  borrowed  is,  indeed,  one 
among  the  ordinary  indications  of  a  loan;  and  upon  the  idea  that 
the  contract  of  an  indorser  could  not  be  distinguished  from 
a  general  engagement  to  repay,  have  the  *  decisions  in  the  [  *  110  ] 
Connecticut  case  and  in  the  court  below,  in  the  case  at 
bar,  been  rendered.  But  the  grounds  of  distinction  are  material,  for 
the  contract  between  indorser  and  indorsee  is,  at  best,  but  a  condi- 
tional or  provisional  contract ;  the  indorsement  of  a  business  note 

35» 
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produces  a  real  transfer  of  interest,  and  the  indorsement  may  well  be 
regarded  in  the  light  of  a  guarantee  against  the  insolvency  of  the 
promisor.  In  the  case  of  an  assignment  of  a  bond,  with  a  guarantee 
against  insolvency  which  every  assignment  in  Virginia  and  Kentucky 
imports ;  it  has  been  adjudged,  in  both  those  States,  that  usury  does 
not  avoid  the  effect  of  the  assignment.  That  the  transfer  of  the 
right  of  action  on  the  bond  is  complete,  and  if  valid  for  one  purpose, 
it  is  presumed  it  must  be  so  to  every  one.  Littell  v.  Hord,  Hardin, 
81 ;  Hansborough  v.  Baylor,  2  Munf.  36. 

These  observations  are  made  to  show  that  the  indorsement  of  this 
note  did  not  necessarily  import  a  loan.  But  we  are  not  to  be  under- 
stood as  intimating  that,  if  in  a  treaty  for,  or  conclusion  of  a  loan,  the 
indorsement  be  expressly  stipulated  for  as  security  for  repayment,  the 
contract  being  usurious  may  not  invalidate  the  indorsement  under 
the  character  of  a  security  or  assurance.  Such  was  the  decision  in 
Gaither's  case  in  this  court,  and  these  remarks  only  go  to  show  that 
an  indorsement,  without  a  stipulation  against  ultimate  liability,  does 
not  necessarily  imply  a  case  of  usury. 

And  in  this  we  are  sustained  by  the  argument  ab  inconvenienti^  or 
ducitur  in  absurdiim^  which  would  result  from  the  contrary  doctrine, 
if  considered  with  relation  to  the  second  canon  or  general  rule 
respecting  usury,  as  before  laid  down,  to  wit :  — 

That  a  contract  free  from  usurious  taint  in  its  inception,  is  not  to 
be  invalidated  by  any  subsequent  usurious  transaction ;  since,  as  has 
been  shown,  by  converting  a  sale  on  a  discount  into  a  loan  on  usury, 
and  thus  rendering  null  and  void  the  act  of  indorsing  it,  a  contract 
wholly  innocent  in  its  origin,  and  binding  and  valid  upon  every  legal 
principle,  is  rendered,  at  least,  valueless  in  the  hands  of  the  otherwise 
legal  holder ;  and  a  party  to  whom  the  provisions  of  the  act  against 
usury  could  never  have  been  intended  to  extend,  would  be  discharged 

of  a  debt  which  he  justly  owes  to  some  one. 
[  •  111  ]  •  Such  inconsistencies  are  not  to  be  lightly  incurred  ;  it  is 
enough  to  submit  to  them  when  they  become  unavoidable, 
but  it  is  easy  to  assign  other  and  adequate  motives  for  selling  a 
note  and  then  indorsing  it,  without  imputing  to  the  transaction  the 
negotiation  of  a  loan ;  and  it  is  enough  if  the  imputation  be  not 
unavoidable.  The  acts  against  usury  were  intended  to  protect  the 
needy ;  but  the  holder  of  a  note  may  be  wealthy,  may  be  the  lender, 
not  the  borrower  of  money,  and  yet  find  an  adequate  motive  both 
for  selling  a  note  and  guaranteeing  it  Suppose  the  debtor  absconds, 
or  removes  to  the  Arkansas  or  the  Oregon,  the  very  wealth  of  the 
holder  may  make  it  no  object  to  follow  him  or  prosecute  a  suit 
against  him ;  his  freedom,  from  necessity,  may  be  the  holder's  motive 
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for  partiiig  with  the  note  to  another  at  a  moderate  sacrifice ;  his  in- 
dorsing it  will  diminish  that  sacrifice,  and,  although  removing,  the 
debtor  may  be  wealthy,  and  the  inducement  for  the  indorsement  may 
be  the  conviction  that  the  debt  is  safe  —  that  he  will  never  have  to 
repay  what  he  has  received.  There  could  be  inferred  no  treaty  for  a 
loan  from  such  a  transaction,  nor  any  device  to  evade  the  statute. 
It  is  a  plain  contract  of  bargain  and  sale,  with  a  warranty  of  the 
soundness  of  the  property. 

We  have  not  had  leisure  fully  to  explore  the  decisions  of  the 
States  on  the  question,  but,  as  far  as  we  have  gone,  the  great  weight 
of  authority  is  certainly  in  favor  of  the  validity  of  the  contract  under 
review. 

The  courts  of  Kentucky  have  recognized  the  validity  of  such  a 
transfer  in  a  case  of  admitted  usury  between  the  assignor  and 
assignee  of  a  bond.  Littell  v.  Hord,  Hardin,  82.  The  courts  of 
Virginia  have  given  validity  both  to  the  assignment  of  a  bond  and 
the  indorsement  of  a  note,  expressly  created  for  sale,  and  sold  at*  an 
usurious  discount,  where  there  was  no  proof  of  a  negotiation  for  a 
loan.  2  Munf.  36,  &  5  Rand.  33.  Those  of  Maryland  also  have 
lent  their  sanction  to  the  doctrine  in  the  case  of  Kenner  v.  Herd, 
2  Hen.  &  Munf. ;  and  in  South  Carolina  such  has  long  been  the 
established  doctrine.     1  Bay.  456 ;  3  M'Cord,  365. 

On  the   question  whether  the  plaintifl"  may  recover  the  whole 
amount  of  the  note,  or  only  according  to  the  value  of  the 
•  consideration  paid,  it  will  be  observed  we  are  not  called  [  *  112  ] 
upon  to  express  an  opinion. 

Upon  the  whole,  we  are  of  opinion  that,  upon  both  reason  and 
authority,  the  law  is  in  favor  of  the  plaintiff;  and  that  the  court 
below  erred,  both  in  the  instructions  given  for  the  defendants,  and  in 
refusing  those  prayed  for  by  the  plaintiff. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

18  P.  345  ;  18  W.  38G. 


James  S.  Douglass,  and  others.  Plaintiffs  in  Error,  v.  Reynolds, 
Byrne  and  Company,  Defendants  in  Error. 

7  P.  113. 

A.n  action  for  monej  lent,  or  had  and  received,  cannot  be  maintained  on  a  collateral 
promise. 

In  an  action  upon  a  guarantee,  the  plaintiff  maj  show  that  he  relied  and  acted  on  it  in  mak- 
ing advances,  or  giving  credit. 

A  letter  stating  that,  "our  friend,  C.  H.,  to  assist  him  in  business,  may  require  yonr  aid 
from  time  to  time,  either  by  acceptance  or  indorsement  of  his  paper,  or  advances  in  cash. 
In  order  to  save  you  from  harm  in  doing  so,  we  do  hereby  bind  ourselves,  severally  and 
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jointly,  to  be  responsible  to  70a  at  anj  time,  for  a  sum  not  exceeding  $8,000,  shoold  the 

said  C.  H.  fail  so  to  do,"  is  a  continuing  guarantee. 
The  words  of  a  guarantee  are  to  be  taken  as  strongly  against  a  guarantor  as  their  sense 

will  admit. 
A  party  giving  a  guarantee  is  entitled  to  know  whether  it  is  accepted  within  a  reasonable 

time  after  iu  acceptance. 
Under  a  continuing  guarantee,  notice  need  not  be  given  to  the  guarantor  of  each  credit 

given,  or  liability  incurred ;  but  when  the  transactions  under  the  guarantee  are  all  dosed, 

notice  should  be  given,  within  a  reasonable  time,  of  the  amount  for  which  the  guarantors 

are  held  responsible ;  and,  also  within  a  reasonable  time,  demand  should  be  made  on 

the  debtor,  and  notice  of  his  default  given  to  the  guarantor. 
A  creditor  receiving  notes  of  a  third  person  as  a  conditional  payment,  is  bound  to  use  duo 

diligence  to  collect  them,  and  his  laches  will  render  the  payment  absolute. 

The  case  is  stated  in  the  opinion  of  the  court 

JoneSy  for  the  plaintiffs. 

Taney,  (attorney-general,)  contra. 

I  •  117  ]       •  Story  J.,  delivered  the  opinion  of  the  court.- 

This  case  comes  before  us  upon  a  writ  of  error  to  a  judg- 
ment of  the  district  court  of  the  district  of  Mississippi,  in  which  the 
plaintiffs  in  error  are  defendants  in  the  court  below. 

The  original  action  is  founded  upon  a  guarantee,  given  by  Doug- 
lass and  others  in  favor  of  one  Chester  Haring,  by  the  following 

letter :  — 

"Port  Gibson,  December,  1807. 

"  Messrs.  Reynolds,  Byrne,  and  Co. 

"  Gentlemen :  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in 
business,  may  require  your  aid  from  time  to  time,  either  by  accept- 
ance or  indorsement  of  his  paper,  or  advances  in  cash.  In  order  to 
save  you  from  harm  by  so  doing,  we  do  hereby  bind  ourselves,  sever- 
ally and  jointly,  to  be  responsible  to  you  at  any  time  for  a  sum  not 
exceeding  $8,000,  should  the  said  Chester  Haring  fail  to  do  so. 

"  Your  obedient  servants, 

"James  S.  Douglass. 
^'  Thomas  G.  Singleton, 
"  Thomas  Going." 

The  declaration  contains  two  counts.  The  first  alleges  that,  upon 
the  faith  of  the  letter,  the  original  plaintiffs  accepted  and  indorsed 
drafts  or  paper  of  Haring  to  the  amount  of  $8,000,  which 
[  •  118  ]  they  were  obliged  to  pay,  and  did  pay  at  *  the  maturity 
thereof;  and  of  which  they  gave  due  notice  to  the  defend- 
ants. The  second  count  is  for  money  lent,  and  money  had  and 
received.  But  this  may  be  laid  entirely  out  of  the  case,  since  it  is 
very  clear,  that,  upon  a  collateral  undertaking  of  this  sort,  no  such 
suit  is  maintainable. 
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At  the  trial  upon  the  general  issne  and  the  plea  of  payment,  the 
plaintiffs,  who  are  resident  merchants  at  New  Orleans,  offered  evi- 
dence to  prove  the  payment  of  five  promissory  notes,  dated  on  the 
Ist  of  May,  1829,  payable  to  Daniel  Ghreenleaf  or  order,  and  indorsed 
by  him,  namely :  one  note  due  on  the  20th  of  November,  1829,  for 
$4,000 ;  one  due  on  the  20th  of  December,  1829,  for  $4,500 ;  one 
due  on  the  20th  of  January,  1830,  for  $5,500;  one  due  on  the  20th 
of  February,  1830,  for  $5,500 ;  and  one  due  on  the  20th  of  March, 
1830,  for  $5,500,  in  the  whole  amounting  to  $25,000 ;  and  that  the 
notes  had  been  discounted  with  the  plaintiffs'  indorsement  thereon, 
and  were  taken  up  by  them  at  maturity. 

It  also  appeared  in  evidence  that  soon  after  the  letter  of  guarantee 
had  been  received,  acceptance  had  been  made  of  the  drafts  of  Haring 
by  the  plaintiffs  to  the  amount  of  $8,000 ;  and  that  other  large  trans- 
actions of  debt  and  credit  took  place  between  them,  upon  which,  on 
the  1st  of  May,  1829,  there  was  a  balance  of  principal  of  $22,67353, 
besides  interest,  due  to  the  plaintiffs,  and  credits  to  a  larger  amount 
than  $8,000  had  come  into  possession  of  the  plaintiffs.  And  on  that 
day  the  foregoing  notes  were  received,  and  the  following  receipt 
written  on  the  account  containing  the  balance. 

"  Received,  Port  Gibson,  May  1, 1829,  in  part  and  on  acJcount  of 
the  above  account,  and  interest  that  may  be  due  thereon,  the  follow- 
ing notes,  to  wit,  (enumerating  them,)  amounting  in  all  to  $25,000, 
which  notes,  when  discounted,  the  proceeds  to  go  to  the  credit  of  this 
account  "  Reynolds,  Byrne,  and  Co  "    , 

There  was  a  good  deal  of  other  evidence  in  the  cause,  but 
it  *  does  not  seem  necessary  to  state  it  at  large,  since  no  [  *  119  ] 
part  of  it  becomes  important  to  a  just  understanding  of  the 
merits  of  the  controversy,  as  it  now  stands  before  us. 

In  the  progress  of  the  trial,  the  depositions  of  several  witnesses 
who  were  clerks  in  the  counting-house  of  the  plaintiffs  were  read,  in 
which  they  stated  that  they  knew  that  the  letter  of  credit  was  con- 
sidered by  the  plaintiffs  as  covering  any  balance  due  by  Chester 
Haring  to  the  plaintiffs,  for  advances  from  that  time  to  the  extent  of 
$8,000 ;  and  that  advances  were  made,  and  moneys  paid  by  them  on 
account  of  Haring  from  the  time  of  receiving  the  said  letter  of  credit, 
predicated  on  the  said  letter  always  protecting  the  plaintiffs  to  the 
amount  of  $8,000,  whenever  the  said  amount  or  less  might  be  un- 
covered ;  and  that  it  was  considered  in  the  said  counting-house  of  the 
plaintiffs  as  a  continuing  letter  of  credit,  and  so  acted  upon  by  the 
plaintiffs.  To  the  admission  of  this  part  of  the  depositions  the 
defendants  objected ;  but  the  court  overruled  the  objection,  and  per- 


«8    SUPREME  COURT  OF  THE  UNITED  STATES. 

DouglAM  V.  Beynoldt.    7  P. 

mitted  the  evidence  to  be  read  to  the  jury  as  evidence  of  the  reliance 
of  the  plaintiffs  upon  the  letter  of  credit  to  the  amount  of  the  $8,000, 
for  acceptance,  payments,  advances,  and  indorsements  made  to  Har^ 
iug.  The  defendants  excepted  to  this  admission  of  the  evidence, 
and  the  propriety  of  this  ruling  of  the  court  constitutes  the  first 
question  in  the  case. 

We  are  of  opinion  that  the  evidence  was  rightly  admitted  in  the 
view  and  for  the  purposes  stated  by  the  court  below.  It  was  not 
offered  to  explain  or  establish  the  construction  of  the  letter  of  credit. 
See  Russell  v.  Clarke,  3  DalL  415,  s.  c.  7  Cranch,  69,  whether  it 
constituted  a  limited  or  a  continuing  guarantee ;  and  was  not  thus 
open  to  the  objection  which  has  been  relied  on  at  the  bar,  that  it  was 
an  attempt  by  parol  evidence  to  explain  a  written  contract.  It  was 
admitted  simply  to  establish  that  credit  had  been  given  to  Haring 
upon  the  faith  of  it  fix>m  time  to  time,  and  that  it  was  treated  by  the 
plaintiffs  as  a  continuing  guarantee ;  so  that  if,  in  point  of  law,  it 
was  entitled  to  that  character,  the  plaintiffs'  claim  might  not  be  open 
to  the  siiggestion  that  no  such  advances,  acceptances,  or  indorsements 
had  in  fact  been  made  upon  the  credit  of  it;  an  objection 
[  •  120  ]  which,  if  founded  in  fact,  might  have  been  fatal  *  to  their 
claim.  Nothing  can  be  clearer  upon  principle,  than  that  if 
a  letter  of  credit  is  given,  but  in  fact  no  advances  are  made  upon  the 
faith  of  it ;  the  party  is  not  entitled  to  recover  for  any  debts  due  to 
him  from  the  debtor,  in  whose  favor  it  was  given,  which  have  been 
incurred  subsequently  to  the  guarantee,  and  without  any  reference 
to  it 

The  other  exceptions  are  to  certain  instructions  prayed  by  the 
defendants,  and  refused  by  the  court 

They  are  as  follows :  — 

1.  That  the  said  letter  of  credit  sued  on  is  not  a  continuing  guar- 
antee, but  is  a  limited  one  ;  and  that  when  an  advance  or  advances, 
acceptance  or  acceptances,  indorsement  or  indorsements,  had  been 
made  by  the  plaintiffs  on  the  faith  of  said  letter  of  credit  to  the 
amount  of  $8,000,  the  guarantee  became  ftmcttis  officio^  and  ceased 
to  operate  upon  any  future  advances,  acceptances,  or  indorsements, 
made  by  said  plaintifis  for  Chester  Haring.  And  that  if  the  said 
plaintiffs  received  from  said  Haring,  in  payment  of  their  advances, 
acceptances,  or  indorsements,  made  on  account  of  said  guarantee,  the 
amount  of  $8,000,  it  was  a  discharge  of  said  letter  of  guarantee ;  and 
that  any  future  advances,  acceptances,  or  indorsements,  cannot  be 
charged  against  and  recovered  from  the  defendants,  by  virtue  of  said 
letter  of  credit 

2.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  guaran- 
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tee,  they  must  prove  that  notice  had  been  given  in  a  reasonable  time 
after  said  letter  of  guarantee  had  been  accepted  by  them,  to  the 
defendants  that  the  same  had  been  accepted. 

3.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  credit, 
they  must  prove  that,  in  a  reasonable  time  after  they  had  made 
advances,  acceptances,  or  indorsements,  for  said  Haring  on  the  faith 
of  said  letters  of  guarantee,  they  gave  notice  to  said  defendants  of 
the  amount  and  extent  thereof. 

4.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  credit, 
they  must  prove  that  a  demand  of  payment  had  been  made  of  Ches- 
ter Haring,  the  principal  debtor,  of  the  debt  sued  for ;  and  in  case  of 
non-payment  by  him,  that  notice  of  such  demand  and  non-payment 
should  have  been  given  in  a  reasonable  time  to  the  defendants  ;  and  in 
failure  of  such  proof,  the  defendants  are  in  law  discharged. 

6.  That  the  promissory  notes,  drawn  by  C.  Haring,  the  [  *  121  ] 
principal  debtor,  and  indorsed  by  Daniel  Greenleaf,  and 
received  by  the  plaintiffs  on  the  Ist  of  May,  1829,  as  expressed  in  the 
said  receipt  of  that  date  at  the  end  of  their  said  account,  and  the 
discounting  the  same  in  New  Orleans  by  the  plaintiffs  after  they  had 
indorsed  the  same  for  that  purpose,  the  same  being  discounted  before 
they  fell  due,  and  the  receipt  of  the  net  proceeds  arising  from  the 
discounting,  carried  to  the  credit  of  Chester  Haring's  account  on  the 
books  of  the  plaintiffs,  was  a  discharge  of  the  guarantors  on  said 
guarantee,  provided  the  debt  now  sued  for  was  included  in  the  sum 
total  of  said  account,  on  account  of  which  said  promissory  notes 
were  taken  and  receipted  for. 

6.  That  if  the  sEtid  notes,  mentioned  in  said  receipt,  were  received 
as  conditional  payments  of  said  debt,  the  defendants  are  discharged, 
unless  it  be  proved  that  due  diligence  has  been  used  to  recover  the 
amount  called  for  by  said  notes  from  the  individuals  responsible 
thereon,  and  that  the  same  could  not  be  obtained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of  said 
debt,  from  C.  Haring,  the  principal  debtor,  with  D.  Greenleaf  as  in- 
dorser,  on  account  of  said  debt,  the  same  being  at  that  time  due,  and 
receiving  the  money  on  the  same  by  discounting  them,  and  the  pass- 
ing said  notes  away  by  indorsement,  could  not  have  sued  Haring  for 
the  original  debt,  before  said  notes  fell  due,  dishonored,  and  returned 
to  the  plaintiffs ;  and  that,  therefore,  they  by  their  own  act  placed  it 
out  of  their  power  to  proceed  against  said  Haring,  to  recover  said 
debt,  before  said  notes  fell  due  and  were  returned  to  the  plaintiffs^ 
which,  in  law,  discharge  the  guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the 
cause  by  the  defendants  ;  and  that^  as  well  as  another  respecting  the 
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refusal  of  the  court  to  sign  the  bill  of  exceptions,  without  incorporating 
in  it  the  evidence  given  at  the  trial,  may  be  dismissed  without  com- 
mentary. It  is  proper  to  add,  however,  that  the  conduct  of  the  court 
in  relation  to  the  bill  of  exceptions  constitutes  no  just  matter  of  error 
revisable  in  this  form  of  proceeding ;  and  if  it  did,  we  see  no  reason 

to  question  the  propriety  of  its  conduct  upon  the  present  occa- 
[  *  122  ]  sion.     It  is  •  manifestly  proper  for  the  court  to  require  that 

all  the  evidence  which  is  explanatory  of  the  true  points  of 
the  exceptions  should  be  brought  before  the  appellate  court,  to  assist 
it  in  forming  a  correct  judgment. 

The  question  involved  in  the  first  instruction  is,  whether  the 
guarantee  contained  in  the  letter  is  a  limited  or  a  continuing 
guarantee  ;  or,  in  other  words,  whether  it  covered  advances,  accept- 
ances, and  indorsements,  in  the  first  instance,  to  the  amount  of 
$8,000,  or  terminated  when  these  were  discharged ;  or  whether  it 
covered  successive  advances,  acceptances,  and  indorsements  made  to 
the  same  amount  at  any  future  times,  toties  quotieSy  whenever  the 
antecedent  transactions  were  discharged.  Upon  deliberate  consider- 
ation, we  are  of  opinion  that  it  is  a  continuing  guarantee  ;  and  we 
found  ourselves  upon  the  language,  and  the  apparent  intent  and 
object  of  the  letter.  Every  instrument  of  this*  sort  ought  to  receive 
a  fair  and  reasonable  interpretation,  according  to  the  true  import  of 
its  terms.  It  being  an  engagement  for  the  debt  of  another,  there  is 
certainly  no  reason  for  giving  it  an  expanded  signification,  or  liberal 
construction  beyond  the  fair  import  of  the  terms.  It  was  observed 
by  this  court  in  Russell  v.  Clarke's  Executors,  7  Cranch,  69,  that 
"  the  law  will  subject  a  man,  having  no  interest  in  the  transaction, 
to  pay  the  debt  of  another  only  when  his  undertaking  manifests  a 
clear  intention  to  bind  himself  for  that  debt.  Words  of  doubtful 
import  ought  not,  it  is  conceived,  to  receive  that  construction."  On 
the  other  hand,  as  these  instruments  are  of  extensive  use  in  the  com 
mercial  world,  upon  the  faith  of  which  large  credits  and  advances 
are  made,  care  should  be  taken  to  hold  the  party  bound  to  the  full 
extent  of  what  appears  to  be  his  engagement ;  and  for  this  purpose  it 
was  recognized  by  this  court  in  Drummond  v.  Prestman,  12  Wheat. 
515,  as  a  rule  in  expounding  them,  that  the  words  of  the  guarantee 
are  to  be  taken  as  strongly  against  the  guarantor  as  the  sense  will 
admit;  Fell  on  Guarantee,  c.  5.  p.  129,  &c. :  and  the  same  rule 
wa^  adopted  in  the  king's  bench  in  Mason  v.  Pritchard,  12  East, 
227. 

If  we  examine  the  language  or  object  of  the  present  letter,  we 

think  it  is  difficult  to  escape  from  the  conclusion  that  it 
[  •123  ]   'was  intended,  and  was  understood  by  all  the  parties  as  a 


JANUARY  TERM,  1888.  421 

Douglass  v.  BoTnolds.    7  P. 

continuing  guarantee.  There  is  no  doubt  that  it  was  so  inter- 
preted by  the  plaintifis.  The  object  is  to  assist  Haring  in  busi- 
ness: "our  friend  Mr.  Chester  Haring,"  to  assist  him  "in  business 
may  require  your  aid."  It  was  not  contemplated  to  be  a  single 
transaction,  or  an  unbroken  series  of  transactions  for  a  limited  period. 
The  aid  required  was  to  be  "from  time  to  time,  either  by  acceptance 
or  indorsement  of  his  paper,  or  advances  in  cash."  The  very  nature 
of  such  negotiations,  with  reference  to  the  business  of  the  party, 
unless  other  controlling  words  accompanied  them,  would  seem  to 
indicate  a  succession  of  acts  at  different  periods,  having  no  definite 
termination  or  necessary  connection  with  each  other.  The  language 
of  the  letter  then  proceeds:  "In  order  to  save  you  from  harm  in 
so  doing,  we  do  hereby  bind  ourselves,  &c.,  to  be  responsible  to 
you  at  any  time  for  a  sum  not  exceeding  ^8,000,  should  the  said 
Chester  Haring  fail  so  to  do."  It  is  difficult  to  satisfy  this  language 
without  giving  to  the  guarantee  a  continuing  operation.  The  parties 
agree  to  be  responsible,  at  any  time,  for  a  sum  not  exceeding 
$8,000;  and  if  so,  is  not  the  natursJ,  nay  necessary  import,  that 
the  acceptances,  indorsements,  and  advances  are  not  limited  in 
duration;  but  that  whenever  made,  and  at  whatever  future  times, 
the  same  responsibility  shall  attach  upon  them,  not  exceeding 
$8,000?  We  think  that  it  would  be  difficult  to  give  any  other 
interpretation  of  the  language,  without  subjecting  mercantile  pa- 
pers to  refinements  and  subtleties  which  would  betray  innocent 
men  into  the  most  severe  losses  by  an  unsuspecting  confidence  in 
them.  That  the  language  fairly  admits  of,  if  it  does  not  absolutely 
require  this  construction,  cannot  be  doubted.  If  it  does  so,  it  is  but 
common  justice  that  it  should  receive  this  construction  in  favor  of 
innocent  parties  who  have  made  acceptances,  indorsements,  and  ad- 
vances upon  the  faith  of  it,  according  to  the  rule  already  stated,  that 
the  words  shall  be  taken  as  strongly  against  the  party  using  them  as 
the  sense  will  admit 

It  is  rare  that  in  cases  of  guarantee  the  language  of  the  instru* 
ments  is  such  as  to  make  the  decision  upon  one  an  exEict  authority 
for  that  of  another.  The  whole  words  and  clauses  are  to 
•  be  construed  together,  and  that  sense  is  to  be  given  to  esich  [  *  124  ] 
which  best  comports  with  the  general  scope  and  intent  of 
the  whole.  So  far  as  authorities  go,  however,  we  think  they  are  de- 
cidedly in  favor  of  the  interpretation  which  we  have  adopted.  In 
Mason  v.  Pritchard,  12  East,  227,  s.  c.  2  Camp.  436,  the  words 
of  the  guarantee  were,  "  to  be  responsible  for  any  goods  he  hath  or 
may  supply  my  brother  with  to  the  amount  of  XlOO ;"  and  the  court 
were  of  opinion  that  it  was  a  continuing  or  standing  guarantfie  to 
VOL.  X.  36 
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the  extent  of  £100,  which  might  at  any  time  become  due  for  goode 
supplied  until  the  credit  was  recalled.  That  case  was  certainly 
founded  upon  words  less  expressive  and  cogent  than  those  of  the 
case  before  us.  In  Merle  r.  Wells,  2  Camp.  413,  the  guarantee 
was:  "I  consider  myself  bound  to  you  for  any  debt  he  (my  brother) 
may  contract  for  his  business  as  a  jeweller,  not  exceeding  J£100,  after 
this  date."  Lord  EUenborough  held  it  a  continuing  guarantee  for 
any  debt  not  exceeding  <£100,  which  the  brother  might  from  time  to 
time  contract  with  the  plaintiifs  in  the  way  of  his  business ;  and  that 
the  guarantee  was  not  confined  to  one  instance,  but  applied  to  debts 
successively  renewed.  The  case  of  Sansom  v.  Bell,  2  Camp.  39, 
before  the  same  learned  judge,  is  to  the  same  effect.  The  case 
of  Bastow  v.  Bennet,  3  Camp.  220,  was  tipon  words  far  less 
stringent.  There  the  guarantee  was :  <<  I  hereby  undertake  and  en- 
gage to  be  answerable  to  the  extent  of  X300  for  any  tallow  or  soap 
supplied  by  B.  to  F.  and  B.,  provided  they  shall  neglect  to  pay  in 
due  time."  Lord  EUenborough  held  it  a  continuing  guarantee,  prin- 
cipally upon  the  force  of  the  word  any ;  but  the  case  went  off  upon 
another  point 

The  cases  cited  on  the  other  side  are  all  distinguishable.  Elirby 
V.  The  Duke  of  Marlborough,  2  Maule  &  Selw.  18,  turned  upon  the 
ground  that  the  whole  recital  of  the  bond  showed  that  a  limited 
guarantee,  for  advances  to  a  definite  amount,  when  they  were  made 
the  guarantee,  hecsLvne  functus  officio.  In  Melville  v.  Hayden,  3  Barn. 
&  Aid.  593,  the  guarantee  was :  "  I  engage  to  guarantee  the  pay- 
ment of  A.  to  the  extent  of  X60  at  quarterly  account,  bill 
[  •  125  j  two  mouths,  *  for  goods  to  be  purchased  by  him  of  B.;*'  and 
the  court  held,  that  it  was  not  a  continuing  guarantee,  as  the 
words  "quarterly  account"  import  only  the  first  quarterly  account; 
and  relied  on  the  word  "  any  "  in  Mason  v.  Pritchard,  12  East,  227,  aa 
distinguishing  that  case  from  the  one  before  them.  The  case  of 
Rogers  v,  Warner,  8  Johns.  119,  was  on  a  guarantee  in  these  words : 
"  If  A  and  B,  our  sons,  wish  to  take  goods  of  you  on  credit,  we  are 
willing  to  lend  our  names  as  security  for  any  amount  they  may 
wish ;"  and  the  court  held  it  to  be  a  limited  guarantee  for  a  single 
credit  It  is  observable,  that  here  no  words  of  continuing  credit, 
such  as  "from  time  to  time,"  or  "at  anytime,"  are  used;  so  that 
the  whole  language  is  satisfied  by  one  transaction.  It  is,  thereforci 
strongly  distinguishable  from  that  before  this  court. 

We  cannot  admit,  therefore,  as  has  been  contended  at  the  bar,  that 
the  courts  have  inclined  to  vary  the  rule  of  construction  of  instru- 
ments of  this  nature,  and  to  hold  them  to  be  strictissimi  juris  as  to 
their  interpretation.     And  we  are  well  satisfied  that  the  authorities 
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in  no  degree  interfere  with  the  constmction  which  we  have  given  to 
the  terms  of  the  present  letter.  The  court  below  were  then  right  in 
refusing  the  first  instruction. 

The  2d  instruction  insists,  that  to  entitle  the  plaintiff  to  re- 
cover on  the  guarantee,  they  must  prove  that  notice  had  been  given 
to  the  defendants  of  that  fact  in  a  rea^nable  time  after  the  guaran- 
tee had  been  accepted.  Whether  there  was  not  evidence  before  the 
jury  sufficient  to  have  justified  them  in  drawing  the  conclusion  that 
there  was  such  a  notice,  we  do  not  inquire.  It  is  sufficient  for  us  to 
declare,  that  in  point  of  law  the  instruction  asked  was  correct,  and 
ought  to  have  been  given*  A  party  giving  a  letter  of  guarantee  has 
a  right  to  know  whether  it  is  accepted,  and  whether  the  person  to 
whom  it  is  addressed  means  to  give  credit  on  the  footing  of  it  or  not. 
It  may  be  most  material,  not  only  as  to  his  responsibility,  but  as  to 
future  rights  and  proceedings.  It  may  regulate,  in  a  great  measure, 
his  course  of  conduct  and  his  exercise  of  vigilance  in  regard  to  the 
party  in  whose  service  it  is  given.  Especially  is  it  important  in  the 
case  of  a  continuing  guarantee,  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it. 

•  The  3d  instruction  insists,  that  to  entitle  the  plaintiffs  [  *  126  J 
to  recover  on  the  guarantee,  they  must  prove  that  in  a  rea- 
sonable time  after  they  made  advances,  acceptances,  or  indorsements 
for  Haring  on  the  faith  of  the  guarantee,  they  gave  notice  to  the  de- 
fendants of  the  amount  and  extent  thereof.  If  this  had  been  the 
case  of  a  guarantee  limited  to  a  single  transaction,  there  is  no  doubt 
that  it  would  have  been  the  duty  of  the  plaintiffs  to  have  given  no- 
tice of  the  advances,  acceptances,  or  indorsements  made  to  Haring, 
within  a  reasonable  time  after  they  were  made.  But  this  being  a 
continuing  guarantee,  in  which  the  parties  contemplated  a  series  of 
transactions,  and  as  soon  as  the  defendants  had  received  notice  of  the 
acceptance,  they  must  necessarily  have  understood  that  there  would 
be  successive  advances,  acceptances,  and  indorsements,  which  would 
be  renewed  and  discharged  fi'om  time  to  time,  we  cannot  perceive 
any  ground  of  principle  or  policy  upon  which  to  rest  the  doctrine 
that  notice  of  each  successive  transaction,  as  it  arose,  should  be 
given.  All  that  could  be  required  would  be,  that  when  all  the  trans- 
actions between  the  plaintiffs  and  Haring  under  the  guarantee  were 
closed,  notice  of  the  amount  for  which  the  guarantors  were  held  re- 
sponsible should,  within  a  reasonable  time  afterwards,  be  communi- 
cated to  them.  And  if  the  instruction  had  asked  nothing  more  than 
this,  we  are  of  opinion,  upon  principle,  as  well  as  upon  the  authority 
oi  Russell  V.  Clarke's  Executors,  7  Cranch,  69,  and  Edmondston 
r.  Drake,  5  Pet.  624,  that  it  ought  to  have  been  given.     Oxley 


424         SUPllEME   CX)URT   OF   THE   UNITED   STATES. 

DouglAM  9.  Beynoldi.    7  P. 

V.  Young,  2  H.  Bl.  613 ;  Peel  i;.  Tatlock,  1  Bos.  &  Pull.  419.  But  it 
goes  much  further,  and  requires  in  the  case  of  a  continuing  guarantee, 
that  every  successive  transaction  under  it  should  be  communicated 
from  time  to  time.  No  case  has  been  cited  which  justifies  such  a 
doctrine,  and  we  can  perceive  no  principle  of  law  which  requires  it. 
The  instruction  was,  therefor^  properly  refused. 

The  4th  instruction  insists,  that  a  demand  of  payment  should 
have  been  made  of  Haring,  and,  in  case  of  non-payment  by  him, 
that  notice  of  such  demand  and  non-payment  should  have  been 
given  in  a  reasonable  time  to  the  defendants,  otherwise  the 
[  •  127  ]  defendants  would  be  discharged  from  their  guarantee.  *  We 
are  of  opinion  that  this  instruction  ought  to  have  been  given. 
By  the  very  terms  of  this  guarantee,  as  well  as  by  the  general  prin- 
ciples of  law,  the  guarantors  are  only  collaterally  liable  upon  the 
failure  of  the  principal  debtor  to  pay  the  debt.  A  demand  upon  him 
and  a  failure  on  his  part  to  perform  his  engagements  are  indispensa- 
ble to  constitute  a  casiis  fasderis.  The  creditors  are  not  indeed  bound 
to  institute  any  legal  proceedings  against  the  debtor,  but  they  are 
required  to  use  reasonable  diligence  to  make  demand,  and  to  give 
notice  of  the  non-payment  The  guarantors  are  not  to  be  held  to 
any  length  of  indulgence  of  credit  which  the  creditors  may  choose, 
but  have  a  right  to  insist  that  the  risk  of  their  responsibility  shall 
be  fixed,  and  terminated  within  a  reasonable  time  after  the  debt 
has  become  due.  The  case  of  Allen  i».  Rightmere,  20  Johns.  365, 
is  distinguishable.  There  the  note  was  payable  to  the  defendant 
himself  or  order,  at  a  future  day,  and  he  indorsed  it  with  a  special 
guarantee  of  its  due  payment ;  and  the  court  held  his  condition  abso- 
lute and  not  conditional. 

The  5th  instruction  insists  that  the  promissory  notes  mentioned  in 
the  receipt  of  the  1st  of  May,  1829,  when  discounted,  and  the  proceeds 
carried  to  the  account  of  Haring,  operated  a  discharge  of  the  guaran- 
tors provided  the  debt  sued  for  was  included  in  the  sum  total  of  the 
account  for  which  those  notes  were  received.  We  think  that  the 
court  were  not  bound  under  the  circumstances  to  give  this  instruction. 
It  proceeds  upon  the  ground,  that  the  notes  were  necessarily  received 
as  an  absolute  payment,  a  fact  which  the  court  had  no  right  to 
assume,  and  that,  by  indorsing  the  notes  and  procuring  the  same  to 
be  discounted  and  credited  in  the  account,  the  guarantee  was,  per  5a, 
discharged.  This  is  not  correct  in  point  of  law ;  for  if  the  plaintiffs, 
by  their  indorsements,  were  compellable  to  pay,  and  did  afterwards 
pay  the  notes  upon  their  dishonor  by  the  maker,  and  these  notes  feU 
within  the  scope  of  the  guarantee,  they  might,  without  question,  re- 
cover the  amount  from  the  guarantors. 
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•  The  6th  instruction  asserts,  that  if  the  notes  mentioned  [  *  128  ] 
In  the  receipt  were  received  as  conditional  payments  of  the 
said  debt,  the  defendants  are  discharged,  unless  it  is  proved  that  due 
diligence  had  been  used  to  recover  the  amount  of  them  from  the  indi- 
viduals responsible  thereon,  and  that  the  same  could  not  be  obtained. 
If,  by  the  word  "  recover,"  were  here  intended  a  recovery  by  a  suit  at 
law,  the  proposition  could  not  be  maintained.  Bat  if,  as  we  sup- 
pose, it  is  used  in  the  sense  of  collect  or  obtain ;  its  correctness  as  a 
general  proposition  in  cases  of  conditional  payments  of  debts  by 
notes,  is  admitted.  He  who  receives  any  note  upon  which  third  per- 
sons are  responsible,  as  a  conditional  payment  of  a  debt  due  to  him- 
self, is  bound  to  use  due  diligence  to  collect  it  of  the  parties  thereto 
at  maturity,  otherwise  by  his  laches  the  debt  will  be  discharged.  The 
difficulty  is  in  applying  the  doctrine  to  the  circumstances  of  the 
present  case  in  the  actual  form  in  which  it  is  propounded  in  the  in- 
struction. It  assumes,  as  matter  of  fact,  what  the  court  cannot 
intend,  that  the  notes  were  received  as  conditional  payment  It  does 
not  assert  what  the  debt  is  to  which  it  alludes ;  though  it  probably 
refers  to  the  debt  stated  in  the  account  connected  with  the  receipt 
Now,  that  account  is  riot  in  terms  sued  for;  but  certain  drafts  amount- 
ing to  $8,000,  accepted  and  indorsed,  and  paid  by  the  plaintiffs ;  and 
whether  they  were  included  in  the  account  or  not,  was  matter  of 
evidence  and  not  matter  of  law.  Although  then  the  instruction  as- 
serted a  proposition  generally  true  in  point  of  law,  it  is  not  clear, 
that,  in  the  very  terms  in  which  it  is  propounded,  with  reference  to 
the  case  in  judgment,  the  court  were  bound  to  give  it,  since  it  in- 
volved matters  of  fact 

The  7th  instruction  is  open  to  a  similar  objection.  It  manifestiy 
assumes,  as  its  basis,  general  questions  of  fact,  upon  which  the  court 
had  no  right  to  pronounce  judgment  It  also  supposes  that  the  debt 
sued  for  is  wholly  confined  to  the  account,  and  that  the  notes  referred 
to  were  not  within  the  scope  of  the  guarantee,  and,  if  paid  by  the 
plaintiffs,  could  not  be  recovered  by  the  defendants ;  which  is  far  from 
being  admitted.  Indeed,  this,  and  several  of  the  preceding  instruc- 
tions proceed  upon  the  ground,  that  the  guarantee  was  a 
limited  *  and  not  a  continuing  guarantee,  which  construe-  [  *  129  ) 
tion  has  been  already  overturned. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below  erred  in 
refusing  the  2d  and  4th  instructions  prayed  by  the  defendants,  and 
that  for  these  errors  the  judgment  must  be  reversed,  and  the  cause 
remanded  to  the  district  court  of  Mississippi  with  directions  to  award 
a  venire  facias  de  novo. 

10  P.  482;  12P.  207,  497;  1  H.  169;  10  H.  461. 
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Hyppolitus  Joseph  Augustine  Estho  et  oLv.  Bbn/amin  Im  Lear, 
Administrator  of  Thaddeus  Kosoiuszko. 

7  P.  130. 

In  a  bill  by  next  of  kin,  claiming  to  be  diatributees,  the  material  facts  of  the  domicile  of  the 
testator  and  of  the  existence  of  another  sapposed  will,  not  being  so  put  in  issue  that  Ae 
court  could  safely  make  a  final  decree,  the  decree  below  was  reversed,  and  the  cause 
remanded  for  farther  proceedings. 

An  appeal  from  the  circuit  court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington. 

Swann  and  Sampson^  for  the  appellants. 

Wirt  and  Dandridge^  for  the  appellees. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
The  appellants  had  filed  their  bill  in  the  court  of  the  United  States 
for  the  county  of  Washington,  alleging  themselves  to  be  the  distrib- 
utees and  next  of  kin  of  Thaddeus  Kosciuszko,  deceased,  who  de- 
parted this  life  intestate,  as  they  allege,  with  respect  to  personal 
property  in  the  United  States.  The  bill  charges  that  Thaddeus 
Kosciuszko,  being  about  to  leave  America,  deposited  with  Mr.  Jeffer- 
son a  paper  writing  purporting  to  be  a  will  which  was  executed  in 
Virginia,  and  is  in  the  following  words :  — 

"  I,  Thaddeus  Kosciuszko,  being  just  on  my  departure  from 
America,  do  hereby  declare  and  direct,  that,  should  I  make  no 
other  testamentary  disposition  of  my  property  in  the  United  States, 
I  hereby  authorize  my  friend,  Thomas  Jefferson,  to  employ  the  whole 
thereof  in  purchasing  negroes  from  among  his  own,  or  any  others, 
and  giving  them  liberty  in  my  name,  in  giving  them  an  education  in 
trade  or  otherwise,  and  in  having  them  instructed  for  their  new  con- 
dition in  the  duties  of  morality,  which  may  make  them  good  neigh- 
bors, good  fathers  or  mothers,  husbands  or  wives,  in  their  duty  as 
citizens,  teaching  them  to  be  defenders  of  their  liberty  and 
[  •  131  ]  country,  and  of  *  the  good  order  of  society,  and  in  whatso- 
ever may  make  them  happy  and  useful ;  and  I  make  the 
said  Thomas  Jefferson  executor  of  this.  "  T.  Kosciuszko. 

"  5th  May,  1798." 

After  the  testator's  death,  Mr.  Jefferson  proved  the  will  in  the 
county  court  of  Albemarle,  but  renounced  the  executorship.  Letters 
of  administration  have  since  been  granted  on  it  in  the  county  of 
Washington  in  this  district,  to  Benjamin  L.  Lear,  who  is  in  posses- 
won  of  the  fund  which  is  referred  to  in  the  paper  writing.    The  plaia- 
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dffs  contend  that  this  paper  writing  is  not  a  will ;  or,  if  a  wiU,  cannot 
have  effect,  the  bequest  contained  in  it  being  one  which  the  law  will 
not  sustain.  They  therefore  contend  that,  this  will  being  void  and 
inoperative,  they,  as  the  next  of  kin,  are  entitled  to  this  fund,  there 
being  no  creditors  to  claim. 

The  answer  insists  on  the  validity  of  the  will,  and  that  the  de* 
fendant  is  ready  to  carry  the  trust  into  execution. 

Before  the  court  can  decide  the  intricate  questions  which  grow  out 
of  this  will,  we  think  it  necessary  to  possess  some  ftiformation  which 
the  record  does  not  give. 

The  domicile  of  Greneral  Kosciuszko  is  not  stated.  He  was  a  native 
of  Poland,  and  died  in  Switzerland.  Whether  he  was  domiciliated 
in  Switzerland  or  not  does  not  appear.  The  law  of  domicile,  with 
respect  to  wills  in  cases  of  testacy,  or  regulating  distribution  in  cases 
of  intestacy,  may  be  material. 

It  also  appears  that  the  testator  made  a  will  in  Europe.  From 
the  manner  in  which  the  subject  is  mentioned,  we  presume  that  this 
makes  no  disposition  of  his  property  in  the  United  States ;  but,  since 
we  are  informed  of  its  existence,  it  would  be  desirable  to  see  it. 

We  do  not  think  the  case  properly  prepared  for  decision ;  and, 
therefore,  direct  that  the  decree  be  reversed  and  the  cause  remanded 
with  liberty  to  the  plaintiff  to  amend  his  bill. 

8  P.  62. 


The  United  States  t;.  Abel  Turner. 

7  P.  182. 

Under  the  charter  of  the  Bank  of  the  United  States,  a  person  who  attempts  to  otter  as  tma 
a  false  bill,  purporting  to  be  of  that  bank,  and  to  be  signed  by  the  president  and  cashier 
thereof  is  liable  to  indictment,  although  the  per^ns  whose  signatures  are  ibrgea  were  nol 
president  and  cashier  of  that  bank. 

The  case  b  stated  in  the  opinion  of  the  court 

Ta/neyj  (attorney-general,)  for  the  United  States. 

No  counsel  contrd. 

•Story,  J.,  delivered  the  opinion  of  the  court  [  •134  | 

This  cause  comes  before  the  court  upon  a  certificate  of 
division  of  opinion  of  the  judges  of  the  circuit  court  for  the  district  of 
North  Carolina.  The  defendant,  Abel  Turner,  was  indicted  for  the 
forgery  ofi  and  an  attempt  to  pass,  &c.,  a  certain  paper  writing  in 
imitation  of,  and  purporting  to  be  a  bill  or  note  issued  by  the  presi- 
dent, directors,  and  company  of  the  Bank  of  the  United  States.  The 
indictment  contained  several  counts,  all  founded  upon  the  18th 
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section  of  the  act  of  the  10th  of  April,  1816,  c.  44,'  establishing  the 
Bank  of  the  United  States.  Upon  the  trial  of  the  cause  it  occmxed 
as  a  question,  whether  the  attempt  to  pass  the  counterfeit  bill  in  the 
indictment  mentioned,  knowing  the  same  to  be  counterfeit,  the  said 
bill  being  signed  with  the  name  of  John  Huske,  who  had  not  at 
any  time  been  president  of  the  Bank  of  the  United  States,  but  at 
the  time  of  the  date  of  the  said  counterfeit  bill  was  the  president  of 
the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States 
at  Fayetteville,  and  countersigned  by  the  name  of  John  W.  Sand- 
ford,  who  at  no  time  was  cashier  of  the  Bank  of  the  United  States, 
but  was,  at  the  date  aforesaid,  cashier  of  the  said  office  of  discount 
and  deposit,  was  an  offence  within  the  provisions  of  the  act.  Upon 
this  question,  the  court,  being  divided  in  opinion,  ordered  the  sam^ 

to  be  certified  to  this  court 
[  •  135  ]  •  The  bill  or  note  itself  is  not  set  forth  in  hcec  verbc^ 
except  in  the  count  on  which  the  question  arose,  and  which 
charges  that  the  defendant,  with  force  and  arms,  &c.,  ''feloniously 
did  attempt  to  pass  to  one  S.  K  as  and  for  a  true  and  good  bill  or 
note,  a  certain  false,  forged,  and  counterfeit  paper  writing,  the  tenor 
of  which,  &C.,  is  as  follows :  *  the  president,  directors,  and  company 
of  the  Bank  of  the  United  States  promise  to  pay  twenty  dollars  on 
demand,  at  their  office  of  discount  and  deposit  in  Fayetteville,  to 
the  order  of  D.  Anderson,  cashier  thereof,  Philadelphia,  the  4th  of 
July,  1827,  John  W.  Sandford,  cashier,  John  Huske,  president,'  with 
intent  to  defraud  the  president,  directors,  and  company  of  the  Bank 
of  the  United  States."  The  bill  therefore  purports,  on  its  face,  to 
be  signed  by  persons  who  are  respectively  president  and  cashier  of 
the  bank. 

One  of  the  ftmdamental  articles  of  the  charter  (§  11,  art  12) 
declares  that  the  bills  and  notes  which  may  be  issued  by  order  of 
the  corporation,  signed  by  the  president  and  countersigned  by  the 
cashier,  promising  the  payment  of  money  to  any  person  or  persons, 
his,  her,  or  their  order,  or  to  bearer,  shall  be  binding  and  obligatory 
on  the  same.  So  that  the  present  counterfeit  bill  purports  to  be 
signed  by  officers  who  were  the  proper  officers  to  sign  the  genuine 
bills  of  the  bank. 

The  persons  named  in  the  counterfeit  bill  not  being  in  fact  the 
president  and  cashier,  although  so  called,  the  question  arises  whether 
the  party  is  liable  to  indictment  for  an  attempt  to  pass  it,  under  the 
18th  section  of  the  act  of  1816. 

We  are  of  opinion  that  he  is,  within  the  words  and  true  intent 
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and  meaning  of  the  act  The  words  of  the  act  are,  "if  any  person 
shall  falsely  make,  &c.,  or  cause  or  procure  to  be  falsely  made,  &c., 
or  willingly  aid  or  assist  in  falsely  making,  &c.,  any  bill  or  note  in 
imitation  of,  or  purporting  to  be  a  biU  or  note  issued  by  order  of 
the  president,  directors,  and  company  of  the  said  bank,  fcc,  &c. ;  or 
shall  pass,  utter,  or  publish,  or  attempt  to  pass,  utter,  or  publish  as 
true  any  false,  &c.,  bill  or  note,  purporting  to  be  a  bill  or  note  issued 
by  the  order  of  the  president,  directors,  and  company  of  the  said 
bank,  &c.,  knowing  the  same  to  be  falsely  forged  or  counterfeited, 
&c.,  every  such  person,  &c.,  &c."  The  case,  therefore,  falls  directly 
within  the  terms  of  the  act  It  is  an  attempt  to  pass  a 
false  •bill  or  note  as  true,  purporting  to  be  a  biU  or  note  [  *  136  ] 
issued  by  the  order  of  the  president,  directors,  and  com- 
pany; for  the  word  "purport"  imports  what  appears  on  the  face  of 
the  instrument.  Jones's  Case,  Douglas,  302;  2  Russell  on  Crimes, 
b.  4,  c.  32,  §  1,  pp.  345,  346,  2d  edition ;  Id.  363  to  367.  The  pre- 
ceding clause  of  the  section  very  clearly  shows  this  to  be  the  sense 
of  the  word  in  this  connection.  It  is  there  said,  if  any  person  shall 
falsely  make,  &c.,  any  bill  "in  imitation  of  or  purporting  to  be  a 
bill,"  &c.,  where  the  words  "in  imitation  of"  properly  refer  to  coun- 
terfeiting a  genuine  bill,  made  by  the  proper  authorized  officers  of 
the  bank ;  and  the  words  "  or  purporting  to  be,"  properly  refer  to  a 
counterfeit  bill,  which  on  its  face  appears  to  be  signed  by  the  proper 
officers.  In  the  view  of  the  act,  then,  it  is  wholly  immaterial 
whether  the  bill  attempted  to  be  passed  be  signed  in  the  name  of 
real  or  fictitious  persons,  or  whether  it  would,  if  genuine,  be  binding 
on  the  bank  or  not. 

And  it  is  equally  clear  that  the  policy  of  the  act  extends  to  the 
case.  The  object  is  to  guard  the  public  from  false  and  counterfeit 
paper,  purporting  on  its  face  to  be  issued  by  the  bank.  It  could  not 
be  presumed  that  persons  in  general  would  be  cognizant  of  the  fact, 
who  at  particular  periods  were  the  president  and  cashier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the  pleasure  of  the  direc- 
tors ;  and  the  times  of  their  appointment  or  removal,  or  even  their 
names,  could  not  ordinarily  be  within  the  knowledge  of  the  body  of 
the  citizens.  The  public  mischief  would  be  equally  great,  whethe- 
the  names  were  those  of  the  genuine  officers,  or  of  fictitious  or  un- 
authorized persons ;  and  ordinary  diligence  could  not  protect  them 
against  imposition.  2  East's  P.  C.  c.  19,  §  44,  p.  950 ;  2  Russell  on 
Crimes,  b.  4,  c.  32,  §  1,  p.  341,  2d  edition. 

Upon  examining  the  English  authorities  upon  the  subject  of 
forgery  and  the  utterance  of  counterfeit  paper,  they  appear  to  us 
fully  to  justify  and  support  a  similar  doctrine.     It  is,  for  instance* 
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clearly  settled  that  the  making  of  a  false  instrument^  which  is  the 
subject  of  forgery,  with  a  fraudulent  intent,  althoiigh  in  the  name  of 
a  non-existing  person,  is  as  much  a  forgery  as  if  it  had  been  made 

in  the  name  of  a  person  known  to  exist,  and  to  whom 
[  •  137  ]  credit  was  due.     2  Russell  on  Crimes,  'b.  4,  c.  32,  §  1,  2d 

edition,  p.  327  to  333,  and  the  cases  there  cited ;  Id.  470, 
474 ;  2  East,  P.  Cr.  c.  19,  §  38,  p.  940.  Nor  is  it  material  whether  a 
forged  instrument  be  made  in  such  a  manner,  as  that  if  in  truth  it 
were  such  as  it  is  counterfeited  for,  it  would  be  of  validity  or  not. 
This  was  decided  as  long  ago  as  Deakins's  case,  1  Sider£  142 ; 
1  Hawk.  PI.  Cr.  c  70,  §  7 ;  2  East,  P.  C.  c.  19,  §  43,  p.  948.  Nor 
is  it  any  answer  to  the  charge  of  forgery,  that  the  instrument  is  not 
available  by  reason  of  some  collateral  objection  not  appearing  upon 
the  face  of  it  2  Russell  on  Crimes,  b.  4,  c.  32,  §  1,  2d  edition 
pp.  337  to  341 ;  Id.  470  to  474. 

So  that  upon  the  words  and  policy  of  the  act  itself,  as  well  as 
upon  the  footing  of  authority,  we  are  of  opinion  that  the  offence 
stated  in  the  division  of  opinion  is  within  the  act  of  1816.  And  we 
shaU  accordingly  certify  this  to  the  circuit  court 

14  P.  614. 


The  United  States  v.  John  B.  Mtllr. 

7  P.  138. 

A  person  being  indicted  under  the  24th  section  of  ttie  act  of  March  3,  1825,  (4  Stats,  at 
Large.  109,)  concerning  the  post-office  department  JTc/rf,  1.  That  it  was  necessary  to 
aver  in  the  indictment  that  the  ofTcnce  of  robbing  the  mail  was  committed.  3.  That  an 
allegation  that  the  defendant  ''did  procare,  advise,  and  a-^sLst  J.  S-  to  secrete,  embezzle, 
and  destroy  a  letter,  &c.,"  amounted  to  an  averment  that  the  offence  was  committed  by  J. 
8.  3.  That  being  an  indictment  for  a  misdemeanor,  it  was  sufficient,  in  this  case,  to 
describe  the  offence  in  the  words  of  the  statute. 

The  ca^e  is  stated  in  the  opinion  of  the  court 
Taney^  (attorney-general,)  for  the  United  States. 
No -counsel  contrd. 

[  •  140  ]      *  Thompson,  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  indicted  in  the  circuit  court  of  the 

United    States  for  the  district  of  North   Carolina,  under  the  24th 
section    of   the    act    of    1825,    entitled  "  an    act    to    re- 

[  •  141  ]  duce   'into  one  the   several   acts  establishing  and  regu- 
lating the  post-office  department,"  (7  Laws  U.  S.  377,) 
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which  declares  <<  that  every  person  who,  £rom  and  affcer  the  passing 
of  this  act,  shall  procure  and  advise,  or  assist  in  the  doing  or  perpe- 
tration of  any  of  the  acts  or  crimes  by  this  act  fwrbidden,  shall  be 
subject  to  the  same  penalties  and  punishments  as  the  persons  are 
subject  to  who  shall  actually  do  or  perpetrate  any  of  the  said  acts  or 
crimes,  according  to  the  provisions  of  this  act"  Upon  the  trial,  the 
defendant  was  convicted  of  the  offence  charged  in  the  indictment, 
and  a  motion  was  made  in  arrest  of  judgment,  upon  which  motion 
the  judges  were  opposed  in  opinion,  and  the  case  comes  here  upon 
the  following  certificate:— 

The  defendant  was  indicted  upon  the  24th  section  of  the  act  of 
congress,  approved  the  3d  of  March,  1825,  entitled  "An  act  to  reduce 
into  one,  the  several  acts  establishing  and  regulating  the  post-office 
department,"  for  advising,  procuring,  and  assisting  one  Joseph  L 
Straughan,  mail  carrier,  to  rob  the  mail,  and,  being  found  guilty, 
submitted  a  motion  in  arrest  of  judgment ;  one  reason  in  support  of 
which  motion  was,  that  the  indictment  did  not  sufficiently  show  any 
offence  against  the  said  act,  because  the  same  did  not  directly  charge 
or  otherwise  aver  that  the  said  Joseph  L  Straughan  did  actually  rob 
the  mail ;  and  upon  argument  the  judges  were  opposed  in  opinion 
upon  this  question,  to  wit,  whether  an  indictment  grounded  upon  the 
said  statute,  for  advising,  &c.,  a  mail  carrier  to  rob  the  mail,  ought 
to  set  forth  or  aver,  that  the  said  carrier  did  in  fact  commit  the  offence 
of  robbing  the  mail,  and  therefore  the  judges  directed  the  same  to  be 
certified  to  the  supreme  court. 

The  offence  charged  in  this  indictment  is  a  misdemeanor,  where 
all  are  principsJs ;  and  the  doctrine  applicable  to  principal  and  acces- 
sary in  cases  of  felony  does  not  apply.  The  offence,  however, 
charged  against  the  defendant,  is  secondary  in  its  character,  and 
there  can  be  no  doubt,  that  it  must  sufficiently  appear  upon  the 
indictment,  that  the  offence  alleged  against  the  chief  actor  had  in 
fact  been  committed. 

The  first  count  in  the  indictment  alleges  that  the  defendant  did, 
at  the  time  and  place  therein  mentioned,  procure,  advise,  and  assist 
Joseph  L  Straughan  to  secrete,  embezzle,  and  destroy  a  letter 
with  which  he,  the  said  Joseph  L  Straughan,  *  was  intrusted  [  *  142  ] 
and  which  had  come  to  his  possession,  and  was  intended  to 
be  conveyed  by  post,  fee,  containing  bank-notes,  &c.  He,  the  said 
Joseph  I.  Straughan,  being  at  the  time  of  such  procuring,  advising, 
and  assisting,  a  person  employed  in  one  of  the  post-office  establish- 
ments, to  wit,  a  carrier  of  the  mail,  &c.,  contrary  to  the  form  of  the 
act  of  congress  in  such  case  made  and  provided. 

The  second  count  in  the  indictment  sets  out  the  particular  letter 
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secreted,  embezzled,  and  destroyed,  containing  bank-notes  amounting 
to  $60. 

The  offence  here  set  out  against  Straoghan,  the  mail  carrier,  is  sub- 
stantially in  the  words  of  the  statute,  2d  section.  If  any  person 
employed  in  any  of  the  departments  of  the  post-office  establishment, 
shall  secrete,  embezzle,  or  destroy  any  letter,  packet,  bag,  or  mail  of 
letters  with  which  he  shall  be  intrusted,  or  Which  shall  have  come  to 
his  possession,  and  is  intended  to  be  conveyed  by  post,  containing 
any  bank-note,  &c.,  such  person  shall,  on  conviction,  be  impris- 
oned, &C. 

The  general  rule  is  that  in  indictments  for  misdemeanors  created 
by  statute,  it  is  sufficient  to  charge  the  offence  in  the  words  of  the 
statute.  There  is  not  that  technical  nicety  required  as  to  form,  which 
seems  to  have  been  adopted  and  sanctioned  by  long  practice  in  cases 
of  felony,  and  with  respect  to  some  crimes,  where  particular  words 
must  be  used,  and  no  other  words,  however  synonymous  they  may 
seem,  can  be  substituted.  But  in  all  cases  the  offence  must  be  set 
forth  with  clearness,  and  all  necessary  certainty,  to  apprise  the  accused 
of  the  crime  with  which  he  stands  charged. 

And  we  think  the  present  indictment  contains  such  certainty,  and 
sufficientiy  alleges  that  the  offence  had,  in  point  of  fact,  been  com- 
mitted by  Straughan.  It  charges  the  defendant  not  only  with  advis- 
ing, but  procuring  and  assisting  Straughan  to  secrete  and  embezzle, 
&c.  This  necessarily  implies  that  the  act  was  done ;  and  is  such  an 
averment  or  allegation,  as  made  it  necessary  on  the  part  of  the  prose- 
cution to  prove  that  the  act  had  been  done. 

The  particular  question  put  in  the  certificate  of  division  is,  whether 
an  indictment,  grounded  upon  the  said  statute  for  advising, 
[  *  143  ]  &c.,  a  mail  carrier  to  rob  the  mail,  ought  to  set  forth  or  *  aver 
that  the  said  carrier  did  in  fact  commit  the  offence  of  robbing 
the  mail.  The  answer  to  this,  as  an  abstract  proposition,  must  be  in 
the  affirmative.  But  if  the  question  intended  to  be  put  is,  whether  there 
must  be  a  distinct,  substantive,  and  independent  averment  of  that 
fact,  we  should  say  it  is  not  necessary,  and  that  the  indictment  in 
this  case  sufficientiy  sets  out  that  the  offence  had  been  committed 
by  Straughan,  the  mail  carrier ;  and  that  no  defect  appears  in  the 
indictment  for  which  the  judgment  ought  to  be  arrested. 

A  certificate  to  this  effect  must  accordingly  be  sent  to  the  circuit 
court. 

2  0.  668  ;  0  0.  868. 
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Martin  Pickett's  Heirs,  PlaintifTs  in  Error,  t;.  Samuel  Leger- 
wood et  aL 

7  P.  144. 

If  tlie  defendant  in  error  fail  to  move  to  docket  and  disnuBs  a  canto,  nntil  after  the  record 

has  been  filed,  the  writ  of  error  will  not  be  dismissed.    . 
A  writ  of  error,  corcm  vobis,  enables  a  court  to  correct  errors  which  preceded  its  judgment. 
It  is  now  generally  disnsed ;  a  summary  proceeding  npon  motion  and  affidavits,  where  they 

are  necessary,  being  substituted. 
A  writ  of  error  from  this  court  does  not  lie  to  examine  a  judgment  rendered  on  a  writ  of 

error,  coram  vo6ts,  where  the  error  alleged  was  in  granting  an  amendment 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky.     The  case  is  stated  in  the  opinion  of  the  court 

Lovghborovghj  for  the  motion. 

WickKffe,  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  147  ] 

This  was  a  motion  to  quash  the  writ  of  eifor  upon  two 
grounds. 

The  first  was  because  the  record  was  not  filed  with  the  clerk  ol 
this  court  until  the  month  of  June,  1833,  whereas  the  writ  of  error 
was  duly  served,  returnable  to  the  January  term,  1833.  It  was  con- 
tended that  the  case  was  out  of  court  by  lapse  of  time,  and  the  filing 
at  that  late  day  could  not  reinstate  it  But  on  this  ground  we  are 
of  opinion  that  the  motion  cannot  be  sustained ;  since  the  defendant 
in  error  might  have  availed  himself  of  the  benefit  of  the  rule  of  court, 
which  gave  him  the  right  to  docket  and  dismiss  the  cause.  This 
court  decided  in  the  case  of  Wood,  and  Lide,  that  provided  the  ser- 
vice be  before  the  return  day  of  the  writ,  a  return  at  a  subsequent 
day  will  be  sustained.  4  Cranch,  180 ;  8  Pet  Cond.  Rep.  76. 

The  second  ground  is  one  which  required  more  examination.  The 
judgment  below  was  rendered  on  a  writ  of  error  coram  vobis,  sued 
out  in  the  same  court,  for  the  purpose  of  correcting  an  error  commit- 
ted at  a  previous  term,  and  into  which  it  was  contended  that  the 
court  had  been  surprised.  We  are  not  now  called  upon  to  decide  on 
the  merits  of  the  cause  below,  nor  whether  it  was  a  case  proper  for 
the  application  of  that  remedy.  The  motion  here  is  to  quash  the 
writ  of  error,  upon  the  ground  that  it  is  an  exercise  of  jurisdiction  in 
the  court  below  which  does  not  admit  of  revision  in  this  tribunal ; 
that  it  is  but  a  different  form  or  mode  of  exercising  the  power  of  the 
court  of  the  first  resort  over  its  own  acts,  and  is  therefore  subject  to 
ihe  same  exceptions  which  have  always  been  sustained  in  this  court, 
VOL.  X.  37 
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against  revising  the  interlocutory  acts  and  orders  of  the  inferior 
courts. 

It  cannot  be  questioned  that  the  appropriate  use  of  the  writ  of 
error  coram  vobis,  is  to  enable  a  court  to  correct  its  own  errors ;  those 
errors  which  precede  the  rendition  of  judgment.  In  practice,  the 
same  end  is  now  generally  attained  by  motion ;  sustained,  if  the 
case  require  it,  by  affidavits ;  and  it  is  observable,  that  so  far  has  the 
latter  mode  superseded  the  former  in  the  British  practice,  that  Black- 
atone  does  not  even  notice  this  suit  among  his  remedies.  It  seems, . 
it  is  still  in  frequent  use  in  some  of  the  States ;  and  upon 
[  *  148  ]  points  of  fact  to  which  the  remedy  *  extends,  it  might,  per- 
haps, be  beneficially  resorted  to  as  the  nieans  of  submitting 
a  litigated  fact  to  the  decision  of  a  jury ;  an  end  which,  under  the 
mode  of  proceeding  by  motion^  might  otherwise  require  a  feigned 
Issue,  or  impose  upon  a  judge  the  alternative  of  deciding  a  contro- 
verted point  upon  affidavit,  or  opening  a  judgment,  perhaps,  to  the 
material  prejudice  of  the  plaintiff,  in  order  to  let  in  a  plea. 

But  in  general,  and  in  the  practice  of  most  of  the  States,  this 
remedy  is  nearly  expldded,  or  at  least  superseded  by  that  of  amend- 
ing on  motion.  The  cases  in  which  it  is  held  to  be  the  appropriate 
remedy  will  show  that  it  will  work  no  failure  of  justice,  if  we  decide 
that  it  is  not  one  of  those  remedies  over  which  the  supervising  power 
of  this  court  is  given  by  law. 

The  cases  for  error  coram  vobis,  are  enumerated  without  any  ma* 
terial  variation  in  all  the  books  of  practice,  and  rest  on  the  authority 
of  the  sages  and  fathers  of  the  law.  I  will  refer  to  the  pages  of 
Archbold  for  the  following  enumeration.  (1st  voL  234,  276,  277, 
278,  279.)  "  Error  in  the  process,  or  through  default  of  the  clerk ; 
error  in  fact,  as  where  the  defendant  being  under  age  sued  by  attor- 
ney, in  any  other  action  but  ejectment ;  that  either  plaintiff  or  de- 
fen  dant  was  a  married  woman  at  the  commencement  of  the  suit;  or 
died  before  verdict  or  interlocutory  judgment,  and  the  like." 

But  all  the  books  concur  in  quoting  the  language  of  Rolle's  Abridg- 
ment, p.  749,  "  that  if  the  error  be  in  the  judgment  itself,  and  not  in 
the  process,  a  writ  of  error  does  not  lie  in  the  same  court,  but  must 
be  brought  in  another  and  superior  court" 

The  writ  of  error  in  this  case  was  but  a  substitute  for  a  motion  to 
the  court  below,  to  correct  an  error  of  its  own,  in  granting  improvi- 
dently  a  motion  for  leave  to  amend.  Many  years  had  elapsed  since 
entering  a  judgment  in  ejectment;  the  tcarm  declared  on  had  long 
since  expired ;  the  terre  tenant  was  changed ;  only  one  of  the  original 
defendants  survived,  and  he  had  removed  to  a  great  distance  from 
the  premises  recovered;   on  him  alone  notice  of  the  motion  wa? 
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served ;  and  the  court,  unaware  of  these  facts,  granted  leave  to  amend 
the  declaration  in  the  original  suit  by  extending  the  term  more  than 
twenty  years,  so  as  to  enable  the  plaintiff  to  sue  out  a  writ  of  pos- 
session. This  writ  of  error  was  sued  out  to  enable  the 
court  •below  to  correct  that  error;  they  have  ordered  that  it  [  *  149  ] 
shall  be  corrected ;  and  from  that  order  to  set  aside  their 
former  order  and  quash  the  writ  of  possession,  is  the  appeal  now 
made  to  the  reversing  power  of  this  court. 

We  think  the  case  comes  precisely  within  the  rule  laid  down  by 
this  court  ii:  the  case  of  Waldon  v.  Craig,  9  Wheat.  576 ;  with  this 
difference  that  the  latter  was  a  case  in  which  the  court  thought  so 
favorably  of  the  claim  of  the  plaintiff  in  error,  that  they  would  have 
sustained  the  suit  if  it  had  been  possible.  The  court  there  express 
themselves  thus :  "  There  is  peculiar  reason  in  this  case,  where  the 
cause  has  been  protracted,  and  the  plaintiff  kept  out  of  possession 
beyond  the  term  laid  in  the  declaration,  by  the  excessive  delays  prac- 
tised by  the  opposite  party.  But  the  course  of  this  court  has  not 
been  in  favor  of  the  idea  that  a  writ  of  error  will  lie  to  the  opinion 
of  a  circuit  court  granting  or  refusing  a  motion  like  this.  No  judg- 
ment in  the  cause  is  brought  up  by  the  writ,  but  merely  a  decision 
on  a  collateral  motion,  which  may  be  renewed." 

In  that  case,  as  in  this,  the  motion  was  to  extend  a  term  in  eject- 
ment, after  judgment;  but  where  the  plaintiff's  delay  in  proceeding 
with  his  writ  of  possession  was  hot  attributable  to  his  own  laches. 
He  had  been  arrested  in  his  course  by  successive  injunctions  sued 
out  by  the  defendants.  This  court  did  there  recognize  the  case  of 
delay  by  injunction  as  one  in  which,  in  that  action,  the  court  might 
exercise  the  power  to  enlarge  the  term  even  after  judgment,  and  the 
particular  case  as  one  which  merited  that  exercise  of  discretion ;  but 
dismissed  the  writ  of  error,  because  it  was  a  case  proper  for  the  exer- 
cise of  that  discretion,  and  not  coming  within  the  description  of  an 
error  in  the  principal  judgment. 

14  P.  614 ;  6  H.  81  ;  8  Wal.  97  ;  18  W.  196, 196;  22  W.  240. 


The  United  States  r.  Georob  Wilson. 

7  P.  150. 

A  pardon  is  a  private  thongh  official  act  of  the  executive,  mast  be  delivered  to  and  accepted 
by  the  criminal,  and  cannot  be  noticed  by  the  coart  unless  it  is  brought  before  it  jadicially 
by  plea,  motion,  or  otherwise. 

Certificate  of  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania 
The  case  is  stated  in  the  opinion  of  the  court. 
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Ta/ney,  (attorney-general,)  for  the  United  States. 

No  connBel  contrd. 

[  •  168  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  conri 

In  this  case,  the  grand-jnry  had  found  an  indictment 
against  the  prisoner  for  robbing  the  mail,  to  which  he  had  pleaded 
not  guilty.  Afterwards  he  withdrew  this  plea,  and  pleaded  guilty. 
On  a  motion  by  the  district  attorney,  at  a  subsequent  day,  for  judg- 
ment, the  court  suggested  the  propriety  of  inquiring  as  to  the  effect 
of  a  certain  pardon,  understood  to  have  been  granted  by  the  President 
of  the  United  States  to  the  defendant,  since  the  conviction  on  this 
indictment,  alleged  to  relate  to  a  conviction  on  another  indictment, 
and  that  the  motion  was  adjourned  till  the  next  day.  On  the  suc- 
ceeding day,  the  counsel  for  the  prisoner  appeared  in  court,  and,  on 
his  behalf,  waived  and  declined  any  advantage  or  protection  which 
might  be  supposed  to  arise  from  the  pardon  referred  to ;  and  there- 
upon the  following  points  were  made  by  the  district  attorney :  — 

1.  That  the  pardon  referred  to  is  expressly  restricted  to  the  sen- 
tence of  death  passed  upon  the  defendant  under  another  conviction, 
and  as  expressly  reserves  from  its  operation  the  conviction  now  be- 
fore the  court 

2.  That  the  prisoner  can,  under  this  conviction,  derive  no  advan- 
tage from  the  pardon  without  bringing  the  same  judicially  before  the 
court 

The  prisoner,  being  asked  by  the  court  whether  he  had  any  thing 
to  say  why  sentence  should  hot  be  pronounced  for  the  crime  whereof 
he  stood  convicted  in  this  particular  case,  and  whether  he 
[  •ISQ  ]  wished  in  any  manner  to  avail  himself  of  the  pardon  •re- 
ferred to,  answered  that  he  had  nothing  to  say,  and  that  he 
did  not  wish  in  any  manner  to  avail  himself,  in  order  to  avoid  the 
sentence  in  this  particular  case,  of  the  pardon  referred  to. 

The  judges  were  thereupon  divided  in  opinion  on  both  points 
made  by  the  district  attorney,  and  ordered  them  to  be  certified  to  this 
court 

A  certiorari  was  afterwards  awarded  to  bring  up  the  record  of  the 
case  in  which  judgment  of  death  had  been  pronounced  against  the 
prisoner.  The  indictment  charges  a  robbery  of  the  mail,  and  putting 
the  life  of  the  driver  in  jeopardy.  The  robbery  charged  in  each  in- 
dictment is  on  the  same  day,  at  the  same  place,  and  on  the  same 
carrier. 

We  do  not  think  that  this  record  is  admissible,  since  no  direct  ref- 
erence is  made  to  it  in  the  points  adjourned  by  the  circuit  court ;  and 
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without  its  aid  we  cannot  readily  comprehend  the  questions  sub- 
mitted to  us. 

If  this  difficulty  be  removed,  another  is  presented  by  the  terms  in 
which  the  first  point  is  stated  on  the  record.  The  attorney  argued, 
first,  that  the  pardon  referred  to  is  expressly  restricted  to  the  sentence 
of  death  passed  upon  the  defendant  under  another  conviction,  and  as 
expressly  reserves  firom  its  operation  the  conviction  now  before  the 
court  Upon  this  point,  the  judges  were  opposed  in  opinion.  Whether 
hey  were  opposed  on  the  fact,  or  on  the  inference  drawn  firom  it  by 
fhe  attorney ;  and  what  that  inference  was,  the  record  does  not  ex- 
plicitly inform  us.  H  the  question  on  which  the  judges  doubted  was, 
whether  such  a  pardon  ought  to  ^strain  the  court  firom  pronouncing 
judgment  in  the  case  before  them,  which  was  expressly  excluded 
from  it,  the  first  inquiry  is,  whether  the  robbery  charged  in  the  one 
indictment,  is  the  same  with  that  charged  in  the  other.  This 
is  neither  expressly  affirmed  nor  denied.  If  the  convictions  be 
for  difierent  robberies,  no  question  of  law  can  arise  on  the  effect 
which  the  pardon  of  the  one  may  have  on  the  proceedings  for  the 
others. 

If  the  statement  on  the  record  be  sufficient  to  inform  this  court 
judicially  that  the  robberies  are  the  same,  we  are  not  told  on  what 
point  of  law  the  judges  were  divided.  The  only  inference 
we  can  draw  firom  the  statement  is,  that  it  was  *  doubted  [  *  160  ] 
whether  the  terms  of  the  pardon  could  restrain  the  court 
from  pronouncing  the  judgment  of  law  on  the  conviction  before  them. 
The  prisoner  was  convicted  of  robbing  the  msiil,  and  putting  the  life 
of  the  carrier  in  jeopardy,  for  which  the  punishment  is  death.  He  had 
also  been  convicted  on  an  indictment  for  the  same  robbery,  as  we 
now  suppose,  without  putting  life  in  jeopardy,  for  which  the  punish- 
ment is  fine  and  imprisonment;  and  the  question  supposed  to  be 
submitted  is,  whether  a  pardon  of  the  greater  offence,  excluding  the 
less,  necessarily  comprehends  the  less,  against  its  own  express  terms. 

We  should  feel  not  much  difficulty  on  this  statement  of  the  ques- 
tion, but  it  is  unnecessary  to  discuss  or  decide  it. 

Whether  the  pardon  reached  the  less  offence  or  not,  the  first  indict- 
ment comprehended  both  the  robbery  and  the  putting  life  in  jeopardy, 
and  the  conviction  and  judgment  pronounced  upon  it  extended  to 
both.  After  the  judgment,  no  subsequent  prosecution  could  be  main- 
tained for  the  same  offence,  or  for  any  part  of  it,  provided  the  former 
conviction  was  pleaded.  Whether  it  could  avail  without  being 
pleaded,  or  in  any  manner  relied  on  by  the  prisoner,  is  substantially 
fhe  same  question  with  that  presented  in  the  second  point,  which  is, 
*  that  the  prisoner  can,  under  this  conviction,  derive  no  advantage 
37* 
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firom  the  pardon,  without  bringing  the  same  judicially  before  th^t 
court  by  plea,  motion,  or  otherwise." 

The  constitution  gives  to  the  President,  in  general  terms,  "the 
power  to  grant  reprieves  and  pardons  for  offences  against  the  United 
States." 

As  this  power  had  been  exercised  firom  time  immemorial  by  the 
executive  of  that  nation,  whose  language  is  our  language,  and  to 
whose  judicial  institutions  ours  bear  a  close  resemblance ;  we  adopt 
their  principles  respecting  the  operation  and  effect  of  a  pardon,  and 
look  into  their  books  for  the  rules  prescribing  the  manner  in  which  it 
is  to  be  used  by  the  person  who  would  avail  himself  of  it 

A  pardon  is  an  act  of  grace,  proceeding  firom  the  power  intrusted 
with  the  execution  of  the  laws,  which  exempts  the  individual  on 
whom  it  is  bestowed  firom  the  punishment  the  law  inflicts  for  a  crime 
he  has  committed.  It  is  the  private,  though  official  act  of 
[  •  161  ]  the  executive  magistrate,  delivered  to  the  *  individual  fcnr 
whose  benefit  it  is  intended,  and  not  commmiicated  officially 
to  the  court.  It  is  a  constituent  part  of  the  judicial  system  that  the 
judge  sees  only  with  judicial  eyes,  and  knows  nothing  respecting 
any  particular  case  of  which  he  is  not  informed  judicially.  A  private 
deed,  not  communicated  to  him,  whatever  may  be  its  character, 
whether  a  pardon  or  release,  is  totally  unknown  and  cannot  be  acted 
on.  The  looseness  which  would  be  introduced  into  judicial  proceed- 
ings, would  prove  fatal  to  the  great  principles  of  justice,  if  the  judge 
might  notice  and  act  upon  facts  not  brought  regularly  into  the  cause. 
Such  a  proceeding,  in  ordinary  cases,  would  subvert  the  best  estab- 
lished principles,  and  overturn  those  rules  which  have  been  settled  by 
the  wisdom  of  ages. 

Is  there  any  thing  peculiar  in  a  pardon  which  ought  to  distinguish 
it  in  this  respect  firom  other  facts  ? 

We  know  of  no  legal  principle  which  will  sustain  such  a  distinc- 
tion. 

A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essential, 
and  delivery  is  not  complete  without  acceptance.  It  may  then  be 
rejected  by  the  person  to  whom  it  is  tendered ;  and  if  it  be  rejected, 
we  have  discovered  no  power  in  a  court  to  force  it  on  him. 

It  may  be  supposed  that  no  being  condemned  to  death  would 
reject  a  pardon ;  but  the  rule  must  be  the  same  in  capital  cases  and 
in  misdemeanors.  A  pardon  may  be  conditional ;  and  the  condition 
may  be  more  objectionable  than  the  punishment  inflicted  by  the 
judgment 

The  pardon  may  possibly  apply  to  a  different  person  or  a  different 
crime.     It  may  be  absolute  or  conditional     It  may  be  controverted 
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by  the  prosecutor,  and  must  be  expounded  by  the  court  These 
circumstances  combine  to  show  that  this,  like  any  other  deed,  ought 
to  be  brought  "  judicially  before  the  court  by  plea,  motion,  or  other- 
wise," 

The  decisions  on  this  point  conform  to  these  principles.  Hawkins, 
b.  2,  c  37,  §  59,  says :  "  But  it  is  certain  that  a  man  may  waive  the 
benefit  of  a  pardon  under  the  great  seal,  as  where  one  who  hath  such 
a  pardon  doth  not  plead  it,  but  takes  the  general  issue,  after 
which  he  shall  not  resort  to  the  *  pardon."  In  section  67,  he  [  *  162  ] 
says,  ^<  an  exception  is  made  of  a  pardon  after  plea." 

Notwithstanding  this  general  assertion,  a  court  would  undoubtedly 
at  this  day  permit  a  pardon  to  be  used  after  the  general  issue.  Still, 
where  the  benefit  is  to  be  obtained  through  the  agency  of  the  court, 
it  must  be  brought  regularly  to  the  notice  of  that  tribunal. 

Hawkins  says,  section  64,  "  it  will  be  error  to  allow  a  man  the 
benefit  of  such  a  pardon  unless  it  be  pleaded."  In  section  65,  he  says, 
"  he  who  pleads  such  a  pardon  must  produce  it  sub  fide  sigil/i,  though 
it  be  a  plea  in  bar,  because  it  is  presumed  to  be  in  his  custody,  and 
the  property  of  it  belongs  to  him. 

Comyn,  in  his  Digest,  tit  Pardon,  letter  H,  says :  "  If  a  man  has  a 
charter  of  pardon  firom  the  king,  he  ought  to  plead  it  in  bar  of  the 
indictment ;  and  if  he  pleads  not  guilty  he  waives  his  pardon,"  The 
same  law  is  laid  down  in  Bacon's  Abridgment,  title  Pardon,  and  is 
confirmed  by  the  cases  these  authors  quote. 

We  have  met  with  only  one  case  which  might  seem  to  question  it. 
Jenkins,  page  129,  case  62,  says :  <<  K  the  king  pardons  a  felon,  and  it 
is  shown  to  the  court,  and  yet  the  felon  pleads  guilty,  and  waives  the 
pardon,  he  shall  not  be  hanged  ;  for  it  is  the  king's  will  that  he  shall 
not,  and  the  king  has  an  interest  in  the  life  of  his  subject  The  books 
to  the  contrary  are  to  be  understood  where  the  charter  of  pardon  is 
not  shown  to  the  court" 

This  vague  dictum  supposes  the  pardon  to  be  shown  to  the  court 
The  waiver  spoken  of  is  probably  that  implied  waiver  which  arises 
firom  pleading  the  general  issue ;  and  the  case  may  be  considered  as 
determining  nothing  more  than  that  the  prisoner  may  avail  himself  of 
the  pardon  by  showing  it  to  the  court,  even  after  waiving  it  by  pleading 
the  general  issue.  If  this  be,  and  it  most  probably  is  the  fair  and 
sound  construction  of  this  case,  it  is  reconciled  with  all  the  other 
decisions,  so  far  as  respects  the  present  inquiry. 

Blackstone,  in  his  4th  vol.  p.  337,  says,  ^*  a  pardon  may  be  pleaded  in 
bar."     In  p.  376,  he  says,  *<  it  may  also  be  pleaded  in  arrest 
of  judgment"     In  p.  401,  he  says,  "  a  pardon  by  act  •  of  [  *  163  ] 
parliament  is  more  beneficial  than  by  the  king's  charter ;  for 
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a  man  is  not  bound  to  plead  it,  but  the  court  must,  ex  officio^  take 
notice  of  it ;  neither  can  he  lose  the  benefit  of  it  by  his  own  laches 
or  negligence,  as  he  may  of  the  king's  charter  of  pardon.  The  king's 
charter  of  pardon  must  be  specially  pleaded,  and  that  at  a  proper 
time ;  for  if  a  man  is  indicted  and  has  a  pardon  in  his  pocket,  and 
afterwards  puts  himself  upon  his  trial  by  pleading  the  general  issue, 
he  has  waived  the  benefit  of  such  pardon.  But  if  a  man  avails 
himself  thereof,  as  by  course  of  law  he  may,  a  pardon  may  either  be 
pleaded  on  arraignment,  or  in  fiurest  of  judgment,  or,  in  the  present 
stage  of  proceedings,  in  bar  of  execution." 

The  reason  why  a  court  must  ez  officio  take  notice  of  a  pardon 
by  act  of  parliament,  is,  that  it  is  considered  as  a  public  law ;  having 
the  same  effect  on  the  case  as  if  the  general  law  punishing  the  ofience 
had  been  repealed  or  annulled. 

This  court  is  of  opinion  that  the  pardon  in  the  proceedings  men- 
tioned, not  having  been  brought  judicially  before  the  court  by  plea« 
motion,  or  otherwise,  cannot  be  noticed  by  the  judges. 
10  P.  286;  18  H.  807;  7  Wal.  580. 


The  United  States  v.  Samuel  Brewster. 

7  P.  164. 

A  draft  drawn  bj  the  president  of  a  branch  of  the  Bank  of  the  United  States  on  the  pnncl- 
pal  bank,  is  not  a  bill,  within  the  clatises  of  its  charter  which  provide  for  the  offences 
concerning  forged  bills. 

Certificate  of  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania. 

The  defendant  was  indicted  for  uttering  the  following  instrument, 
and  upon  the  trial  the  judges  were  opposed  in  opinion  upon  the 
question. 

(5)  F  745  F  745  (5) 

Cashier  of  the 

Bank  of  the  United  States, 
Pay  to  C.  W.  Earnest,  or  order,  five  dollars 
Office  of  Discount  and  Deposit  in  Pittsburgh,  the  10th  daj  of  December,  1839. 

A.  BBACKENBIDGE,  Prea. 
J.  CoBRBT,  Cash. 

Fairman,  Draper,  Underwood  &  Co. 
(Indorsed)  Pay  the  bearer, 

C.  W.  EARNEST. 

[  •  165  ]      •  "  Whether  the  genuine  instrument  of  which  the  said 

false,  forged,  and  counterfeited  instrument  is  in  imitation, 

Is  a  bill  issued  by  order  of  the  president  and  directors  of  the  said 

bank,  according  to  the  true  intent  and  meaning  of  the  18th  sectioa 
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of  the  act  of  congress,  passed  on  the  16th  day  of  April  in  the  year 
of  our  Lord  1816,  (3  Stats,  at  Large,  275,)  entitled  ^' An  acttoincor* 
porate  the  subscribers  of  the  Bank  of  the  United  States." 

Taney^  attorney-general,  for  the  United  States.   The  defendant  did 
not  appear  by  counseL 

A  certificate  was  directed  to  be  issued  to  the  circuit  court, 
to  the  effect  that  •the  genuine  instrument,  of  which  the  said  [  *  167  ] 
false,  forged,  and  counterfeited  instrument,  in  the  certificate  of 
division  mentioned,  is  in  imitation,  is  not  a  bill  issued  by  order  of  the 
president,  directors,  and  company  of  the  Bank  of  the  United  States, 
according  to  the  true  intent  and  meaning  of  the  18th  section  of  the 
act  of  congress,  passed  on  the  16th  tiay  of  April,  in  the  year  of  our 
Lord  1816,  entitled,  "  An  act  to  incorporate  the  subscribers  of  the 
Bank  of  the  United  States." 


Farmers'  Bank  of  Alexandria  v.  John  Hooff  et  dU 

7  P.  168. 

Upon  a  bill  in  equity  to  obtain  a  decree  for  a  sale  of  a  lot  of  land  to  satisfy  an  alleged  lien 
by  a  deed  of  trnst,  the  matter  in  controversy  is  the  amonnt  of  the  debt,  not  the  valae  of 
the  land ;  so  that  the  plaintiff  cannot  appeal  if  his  debt  claimed  is  below  the  requisite  snm. 

Motion  to  dismiss  an  appeal  from  the  circuit  court  of  the  United 
States  of  the  District  of  Columbia  for  the  county  of  Alexandria. 
The  grounds  are  stated  in  the  opinion  of  the  court 

FudaUf  for  the  motion. 

Lee^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  170  ] 

This  is  a  motion  to  dismiss  an  appeal  from  a  decree  of 
the  court  of  the  United  States  for  this  district,  sitting  in  the  county 
of  Alexandria ;  because  the  matter  in  controversy  does  not  amount 
to  $1,000. 

The  bill  was  filed  for  the  purpose  of  obtaining  a  decree  for  the  sale 
of  a  lot,  on  which  a  deed  of  trust  had  been  given  to  secure  the  pay- 
ment of  a  sum  of  money  amounting  with  interest  to  less  thaii  $1,000. 
The  bill  was  dismissed,  and  from  this  decree  an  appeal  was  taken. 

The  appellant  alleges,  in  support  of  the  jurisdiction  of  the  court, 
that  the  real  question  is,  whether  the  debtor  be  .entitled  to  the  lot, 
and  as  that  is  worth  more  than  $1,000,  this  court  may  take  jurisdio- 
tion,  though  the  sum  claimed  in  the  bill  is  less. 
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The  court  b  of  a  different  opinion.  The  real  matter  in  controYersj 
is  the  debt  claimed  in  the  bill ;  and  tiiongfa  the  title  of  the  lot  may 
be  inqoired  into  incidentallyi  it  does  not  constitute  the  object  of  ii^ 
suit 

The  appeal  is  dismissed. 


John  HolbieSi  Michael  Omealt,  Richard  Caton,  Hugh  Thompson, 
AND  WiLiOAM  Slater,  Appellants,  v.  Daniel  Troct,  William 
MoRBLANDy  Walter  Moreland,  Jeremiah  TrouT|  Jacob  Over- 
peck,  AND  William  Buchannan,  Appellees. 

7  P.  171. 

ConstmctXMi  of  certain  entries  and  tnnrejs  in  Eentockj. 

A  call  for  a  snrrej,  which  had  not  acqoired  notorietj,  will  not  of  itself  snpport  aa  cntrr ;  bnt 

if  the  sorrej  called  for  has  been  made  conformablr  to  a  ralid  entrj,  sncfa  a  call  maj  be  good. 
In  Kentnckj,  the  cancellation  of  a  deed  after  its  delireiy,  does  not  rerest  the  title  in  tke 

grantor 
If  an  amended  bill  sets  up  a  new  tide,  the  statnte  of  limttatiow  ivns  againat  ihat  title,  till  tko 

filing  of  the  amended  bilL 
tmrplfis  land  does  not  vitiate  a  snrrej,  in  Kentnckj. 

The  case  is  stated  in  the  opinion  of  the  court 

tVickliffej  foar  the  appellant 

Laughboroughj  contii. 

[  *  202  ]       *  M'Lean,  J.,  delivered  flie  opinion  of  the  comt 

This  appeal  b  prosecnted  by  the  complainants,  to  leieaae 
a  decree  of  the  circuit  conrt  of  Kentucky. 

The  original  bill  was  filed  by  John    Holmes,  Michael  Omealy, 

Richard  Caton,  Hugh  Thompson,  and  WUliam  Slater,  who  set  up  a 

dtle  under  the  following  entry.     "  Edward  Voss  enters  10,000  acres 

by  virtue  of  two  treasury  warrants,  Nos.  8991  and  8990,  beginning 

at  the  northwest  comer  of  Patton's  8,400  acres  smrey  ;  thenoe,  with 

Allen's  line,  westwardly  to  the  river,  and  along  Boberts^s  fine  to  the 

east  for  quantity ;  ^  "  also,  5,000  acres  by  virtue  of  treasury  wazrant, 

No.  8989,  beginning  at  the  southwest  com^  of  Patton's  3,400  acres 

sxureyy  then  westwardly  with  Fatton,  Pope,  and  Thomases  surrey ; 

tbence  up  the  river,  and  oo  Patton's  line  on  the  east,  fcv  quantity.'' 

The  complainants  represent  that  surveys  having  been  executed  oo 
these  entries,  they  were  assigned  to  Peyton  Short,  who  obtained  ^ 
patents  bearing  date  the  12th  and  16th  days  of  March,  179a  That 
^^<^  afterwards  conveyed  both  tracts  to  the  complainant  John 
Holmes,  who,  by  virtue  of  certain  contracts,  holds  the  land  in  trust  Ibf 
toe  othor  complainants ;  all  the  complainants  having  a  joint  interest 
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in  it     The  entries  of  Voss  are  alleged  to  be  yalid,  and  also  the  sur- 
veys and  patents. 

The  defendants  sure  represented  to  be  in  possession  of  a  part  of 
these  tracts  of  land,  under  grants  older  than  the  complainants,'  but 
which  were  founded  on  entries  made  subsequent  to  the  complain- 
ants' ;  and  they  pray  that  the  defendants  may  be  decreed  to  convey 
their  respective  rights  to  the  complainants. 

*  In  May  term,  1829,  the  complainants  filed  an  amended  [  *  203  ] 
bill,  in  which  they  state  that  the  land  in  contest  was  pur- 
chased for  the  use  and  benefit  of  Holmes,  Slater,  Caton,  and  Omealy. 
That  by  subsequent  transactions,  Omealy  became  the  trustee  of 
Slater  and  Caton ;  and  that  an  agreement  was  entered  into  between 
the  complainants  and  a  certain  John  Breckenridge,  by  which  he 
undertook  to  render  certain  services,  for  which  he  was  to  have  one 
moiety  of  the  land ;  and  the  original  deed  to  Holmes,  never  having 
been  recorded,  was  by  the  complainants,  handed  to  Breckenridge,  with 
other  papers  which  related  to  the  business,  accompanied  with  direc- 
tions to  Short  to  make  another  deed ;  and  full  powers,  as  they  are 
advised,  were  given  by  them  to  Breckenridge  to  take  a  deed  firom 
Short,  vesting  the  title  to  one  half  of  the  lands  in  himself,  and  the 
other  in  the  complainants.  That  Breckenridge  having  obtained  pos- 
session of  the  deed  made  to  Holmes,  being  vested  with  the  power, 
did  agree  with  Short  to  cancel  that  deed,  and  it  was  accordingly 
cancelled.  And  the  complainants  represent  that  Omealy,  trustee  for 
John  Holmes  and  William  Slater,  and  Hugh  Thompson,  trustee  for 
Richard  Caton,  did  on  the  21st  day  of  September,  1804,  receive  and 
take  a  deed  to  Breckenridge  and  themselves,  as  above  stated,  and 
did  deliver  over  the  deed  of  Holmes  to  Short,  who  cancelled  it  by 
erasing  his  name  therefrom. 

It  is  further  stated  in  the  amended  bill,  that  Breckenridge  died 
before  the  services  which  constituted  the  consideration,  on  which  a 
moiety  of  the  land  was  conveyed  to  him,  were  fully  rendered ;  and 
on  a  bill  being  filed  by  the  complainants  against  Breckenridge's  heirs, 
they  were  decreed  to  convey  to  the  complainants  a  certain  part  of 
their  interest  in  the  land.  This  decree  was  entered  at  November 
term,  1822. 

In  answer  to  the  amended  bill,  the  defendants,  Jeremiah  Trout, 
Daniel  Trout,  William  Buchannan,  Jacob  Overpeck,  John  Moreland, 
Walter  A.  Moreland  and  William  Moreland,  allege  that  they  had 
been  in  the  actual  occupancy  and  peaceable  possession  of  all  the  land 
claimed  by  them  for  upwards  of  twenty  years  before  the  amended 
bill  was  filed 

It  was  agreed  between  the  parties  that  John  Howard  entered  on 
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the  land  in  controversy,  by  virtue  of  his  claim  of  7,945} 
[  •  204  ]  •  acres,  by  his  tenants,  within  the  claim  of  C.  Clarke ;  that 
the  entry  was  within  the  boundary  of  S€ud  Clarke,  and  that 
Howard's  claim  wholly  covered  the  claim  of  Clarke ;  that  this  entry 
into  the  possession  was  made  in  the  year  1804,  and  continued,  with- 
out interruption,  adverse  to  the  claim  of  Voss  and  Short,  and  those 
who  claim  under  them,  until  the  year  1813,  when  William  More- 
land,  a  purchaser  firom  Clarke,  brought  an  action  of  ejectment  against 
Howard  and  evicted  him.  That  possession  was  taken  by  Moreland, 
which  has  been  held  by  him  and  his  devisees  ever  since.  •  It  was 
admitted  that  Daniel  ^out,  in  the  year  1808,  purchased  the  claim 
of  Daniel  and  Hite's  600  acres  within  complainants'  claim ;  and  that 
Daniel  and  Jeremiah  Trout  entered  into  the  possession  under  such 
purchase,  and  ever  since  have  held,  by  themselves  and  their  granteesi 
Overpeck  and  Buchannan,  adversely  to  the  complainants. 

As  the  entry  of  Voss,  under  which  the  complainants  claim,  was 
made  before  the  entries  under  which  the  defendants  claim,  the  com- 
plainants have  a  prior  equity  if  their  entry  can  be  sustained.  The 
validity  of  this  entay,  therefore,  is  the  first  point  for  examination.  It 
calls  to  begin  at  the  northwest  corner  of  Patton's  8,400  acres  survey, 
and  for  Allen  and  Roberts's  Une.  Patton's  entry  was  made  on  the 
26th  December,  1782,  for  8,400  acres,  upon  a  treasury  warrant,  Na 
12,311,  about  two  miles  up  the  first  branch  above  the  Eighteen  Mile 
Creek,  beginning  at  a  tree  marked  J.  P.,  to  run  north  five  miles,  then 
to  extend  oflF  at  right  angles  for  quantity ;  this  entry  was  surveyed 
on  the  20th  September,  1783,  and  calls  to  begin  at  a  mulberry,  elm, 
and  sugar  tree,  marked  J.  P.,  standing  on  the  bank  of  the  first  large 
creek  running  into  the  Ohio  above  the  Eighteen  Mile  Creek,  two 
miles  up  the  said  creek.  On  the  11th  October,  1783,  John  Allen 
entered  1,000  acres,  part  of  a  treasury  warrant.  No.  14,198,  begin- 
ning at  the  northwest  corner  of  Patton's  8,400  acres  survey,  and 
running  with  his  line  south  250  poles,  thence  down  the  creek  on 
both  sides,  westwardly  for  quantity,  to  be  laid  oflF  in  one  or  more 

surveys, 
f  •206  ]      •  Roberts's  entry  bears  date  on  the  26th  December,  1782, 
the  same  day  Patton's  entry  was  made. 

As  Voss's  entry  can  only  be  sustained  by  sustaining  the  survey 
and  entry  of  Patton,  it  will  be  proper  in  the  first  place  to  inquire  into 
their  validity. 

To  support  the  entry  of  Patton,  several  witnesses  were  examined. 
Merriwether  Lewis  states  that  Eighteen  Mile  Creek,  one  of  the 
descriptive  calls  in  this  entry,  was  known  previous  to  the  year  1782, 
and  that  Patton's  Creek  is  the  first  one  falling  into  the  Ohio  above 
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Eighteen  Mile  Creek,  except  Bell's  Spring  branch,  which  is  not  much 
more  than  a  mile  in  length ;  that  Patton's  Creek  was  so  called  from 
the  time  the  above  entry  was  made,  and  was  generally  pretty  well 
known  by  that  name  as  early  as  October,  1783.  He  does  not  recol- 
lect the  year  he  became  acquainted  with  the  tree  marked  J.  P.,  but 
he  thinks,  within  a  year  or  two  after  the  entry  was  made,  he  was  at 
the  tree  marked,  which  stood  two  miles  up  Patton's  Creek,  lacking 
40  poles.  The  letters  J.  P.  were  very  large,  and  marked  on  a  mul- 
berry tree  standing  near  the  creek ;  that  Patton  informed  him  of  the 
entry  shortly  after  it  was  made,  and  that  he  had  marked  the  tree,  and 
run  one  of  the  lines  before  he  made  the  entry.  From  the  appear- 
ance of  the  letters  on  the  tree  when  he  first  saw  it,  the  witness  has  no 
doubt  that  it  was  marked  at  the  time  represented  by  Patton.  He 
was  enabled  to  find  the  marked  tree  without  difficulty,  from  Patton's 
description  of  it ;  and  he  thinks  that  any  subsequent  locator  could 
not  have  failed  to  find  it.  Having  found  the  beginning  comer  of 
Patton's  survey,  the  witness  says  his  northwest  corner,  which  is 
called  for  in  Voss's  entry,  could  be  found  by  tracing  the  line  of  the 
survey  to  that  comer. 

Joseph  Saunders,  another  witness,  states,  that  in  the  year  1780, 
Eighteen  Mile  Creek  was  well  known,  and  that  Patton's  Creek  is  the 
first  branch  or  creek  of  any  note  which  falls  into  the  Ohio  above 
Eighteen  Mile  Creek.  In  May,  1783,  Patton  showed  him  a  mulberry 
tree  marked  J.  P.,  standing  on  the  north  bank  of  Patton's  Creek,  about 
two  miles  from  the  mouth  of  said  creek,  which  he  said  was  'the 
beginning  comer  of  his  entry.  As  the  letters  were  large, 
and  the  tree  stood  on  the  *  bank  of  the  creek,  the  witness  [  *  206  ] 
thinks  it  might  have  been  found  by  any  one  in  search  of  it. 

Several  other  witnesses  prove  that  Eighteen  Mile  Creek  was  well 
known  before  Patton's  entry,  and  that  Patton's  Creek  is  the  first  con- 
siderable stream  which  falls  into  the  Ohio  above  Eighteen  Mile 
Creek ;  and  that  after  Patton's  entry,  the  creek  was  called  by  his 
name,  but  they  were  not  acquainted  with  his  entry  and  survey  until 
some  years  after  they  were  made. 

It  is  first  objected  to  this  entry,  that  in  the  case  of  Merriwether  v. 
Davidge,  2  Littell,  38,  the  court  of  appeals  of  Kentucky  decided  it 
was  invalid.  Its  descriptive  as  well  as  locative  calls  are  not  suffi« 
cient,  it  is  urged,  to  lead  an  inquirer  to  the  beginning  called  for ;  and 
that  a  marked  tree  is  not  a  good  csdl,  though  the  calls  which  lead  to 
it  designate  objects  of  notoriety,  unless  it  be  proved  that  the  tree 
was  marked  at  the  time  the  entry  bears,  date,  or  prior  to  that  time. 
And  as  there  is  no  such  proof  in  the  present  case,  the  entry  must  be 
VOL.  X.  38 
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oonsidered  void.     These  and  other  argaments  are  used  against  the 
validity  of  this  entry. 

As  it  regards  the  decisions  of  the  court  of  appeals  referred  to,  it 
may  be  proper  to  remark,  that  it  was  made  on  a  different  state  of 
facts  from  that  which  is  proved  in  the  present  case.  Merriwether 
Lewis,  who  was  a  party  in  that  cause,  could  not,  of  course,  be  a 
witness;  and  on  examining  his  deposition  it  will  be  seen  that  he 
states  several  important  facts  respecting  the  entry. 

The  decision  of  the  court  of  appeals  was  conclusive  upon  the  rights 
of  the  litigant  parties  in  all  courts ;  but  the  inquiry  into  the  validity 
of  Patton's  entry  is  only  collateral  to  the  merits  of  the  present  case, 
and  a  decision  upon  it,  under  such  circumstances,  x^n  in  no  respect 
affect  the  rights  which  were  settled  in  the  case  of  Merriwether  v. 
Davidge.  This  consideration  and  the  variance  of  the  proof  in  that 
cause  from  the  evidence  in  this,  leave  no  doubt  that  the  court  should 
regard  the  validity  of  this  entry  as  open  for  investigation  in  the 
present  cause. 

From  the  evidence  it  is  clear,  that  Eighteen  Mile  Creek  was 
publicly  known  before  Patton's  entry,  and  that  the  first 
[  •  207  ]  branch  *  above  Eighteen  Mile  Creek,  which  suits  the  call, 
was  the  one  on  which  the  entry  was  made.  A  person 
therefore,  desirous  of  finding  the  beginning  of  this  entry,  could  have 
no  difficulty  in  designating  Patton's  Creek.  He  must  then  search  for 
the  marked  tree  about  two  miles  up  this  creek. 

But  it  is  objected  that  the  entry  does  not  state  how  near  the  creek 
the  marked  tree  stands,  nor  on  which  side  of  it;  and  that  it  falls 
short  of  two  miles,  on  a  straight  line,  forty  poles.  The  tree  stands 
near  the  bank  of  the  creek,  as  appears  from  the  evidence ;  and  the 
letters  marked  being  large,  could  easily  be  seen.  The  variation  of 
forty  poles  from  the  distance  called  for,  was  as  little  as  could  reason- 
ably be  expected,  when  the  circumstances  under  which  this  entry  was 
made  are  considered;  and  to  look  for  the  marked  tree  within  the 
range  of  forty  poles  both  up  and  down  the  creek,  from  the  exact  dis- 
tance of  two  miles,  would  not  require  unreasonable  labor  of  a  subse- 
quent locator.  Nor  does  it  seem  to  be  unreasonable  that  he  should 
examine  on  both  sides  of  the  creek. 

Several  of  the  witnesses  say,  from  the  calls  in  the  entry,  Patton's 
beginning  comer  could  have  been  found  without  difficulty.  This 
was  all  that  the  law  required.  But  it  is  said  that  there  is  no  proof 
at  what  time  the  tree  was  marked.  Lewis  said  it  was  within  a  yeai 
or  two  after  the  entry  purports  to  have  been  made ;  and  he  has  no 
doubt,  from  the  appearance  of  the  marks  that  they  were  made  as 
early  as  the  date  of  the  entry.    Experience  enables  a  person  to  judge 
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with  great  accuracy  how  long  marks  have  been  made,  from  theii 
general  appearance.  In  May,  1783,  only  six  months  after  the  entry, 
Saunders  saw  the  marked  tree.  From  these  facts,  and  other  circum- 
stances  of  the  case,  the  evidence  established  at  least  primd  facie  that 
the  tree  called  for  was  marked  when  the  entry  was  made.  IS.  other 
trees  were  shown  bearing  the  same  marks  at  other  places  on  the  creek, 
it  might  create  so  great  an  uncertainty  as  to  invalidate  this  entry. 
But  no  such  facts  are  proved  in  the  case. 

After  an  attentive  examination  of  the  evidence  in  relation  to  this 
entry,  the  conclusion  in  favor  of  its  validity  may  be  safely  drawn.  In 
coming  to  thi^  result,  no  established  principle  of  law  is  controverted, 
nor  any  sound  process  of  reasoning. 

•  But  it  is  contended  that  if  the  beginning  of  Patton's 
entry  be  established,  it  does  not  follow  that  the  entry  of  [  *  208  ] 
Voss  is  good ;  as  it  calls  for  the  northwest  comer  of  Patton's 
survey,  which  is  not  the  beginning  corner,  and  that  a  survey  which 
has  not  been  recorded  cannot  support  an  entry. 

Voss  made  his  entry  about  twenty  days  after  Patton's  survey  was 
executed,  and  before  it  was  recorded ;  but  the  call  for  the  survey 
necessarily  includes  the  entry,  if  the  survey  has  been  made  in  pursu- 
ance of  the  entry.  It  must  be  admitted  that  a  survey  of  itself,  which 
had  not  acquired  notoriety,  is  not  a  good  call  for  an  entry.  But 
when  the  survey  has  been  made  conformably  to  the  entry,  and  the 
entry  can  be  sustained,  as  in  the  case  of  Patton,  the  call  for  the  sur- 
vey may  support  an  entry.  The  boundaries  for  the  survey  must  be 
shown,  as  has  been  done  in  the  present  case.  Johnson  v.  Marshall, 
4  Bibb,  133;  Clay  v.  M*  Kinney,  3  Marshall,  570;  also  the  same  book, 
573,  577,  and  190. 

Patton  calls  to  run  from  his  beginning  corner  north  five  miles,  and 
in  making  his  survey,  he  ran  near  six.  This  shows,  it  is  contended, 
that  the  entry  of  Patton  has  not  been  accurately  surveyed,  and  con 
sequently,  Voss's  entry  must  fail. 

It  has  been  long  a  settled  principle  in  Kentucky,  that  surplus  land 
in  a  survey  does  not  vitiate  it ;  and  such  a  survey  is  held  to  have 
been  made  conformably  to  entry.  The  inquiry  is  not,  therefore, 
whether  the  line  of  Patton,  from  the  beginning  comer  to  his  north- 
west corner,  which  is  called  for  by  Voss,  and  the  other  lines  of  Patton, 
are  the  exact  distances  designated ;  but  whether  they  were  so  made 
as  to  conform  to  his  entry,  within  the  established  rule  on  the  subject 
Of  this  there  can  exist  no  doubt. 

Any  one  desirous  of  finding  the  beginning  comer  of  Voss,  having 
found  the  tree  marked  J.  P.,  would  trace  the  Une  running  north  to 
the  corner  called  for  by  Voss.      This  he  could  have  no  diflScultv 
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in  finding,  although  this  line  is  longer  than  called  for  in  Patten's 
entry. 

That  Patton'a  survey  was  mcule  before  the  entry  of  Voss,  appears 
fifom  the  date  of  the  survey  and  other  facts  in  the  case. 

From  these  considerations,  the  court  think  that  the  complainants 
have  sustained  the  entry  "under  which  they  claim. 
[  •209  ]  •  In  the  further  examination  of  the  case,  it  will  be  neces- 
sary to  inquire,  whether  the  title  set  up  by  the  complainants 
under  the  deed  executed  by  Short,  in  1796,  or  the  one  he  executed  to 
the  complainants  and  Breckenridge,  in  1804,  shall  be  held  valid. 
Both  deeds  are  for  the  same  tract  of  land ;  and  the  complainants  in 
this  court  earnestly  contend  that  their  title  under  the  deed  executed 
in  1796  vests  in  them  a  good  legal  title.  From  the  circumstances 
under  which  this  deed  was  executed,  and  the  subsequent  proceedings 
in  regard  to  it,  as  set  forth  in  the  amended  bill,  the  circuit  court  held 
this  deed  to  be  null  and  void.  With  the  view  to  establish  the  validity 
of  this  deed,  the  complainants  alleged  a  diminution  of  the  record, 
and  this  court,  at  the  present  term,  awarded  a  certiorari^  directing 
the  record  of  the  suit  in  chancery  by  the  complainants  against  Short 
and  the  heirs  of  Breckenridge  to  be  certified,  on  the  ground  that  it  is 
supposed  to  have  been  made  a  part  of  the  record  in  the  present  case. 
That  suit  was  brought  by  the  complainants  in  the  circuit  court,  to 
procure  a  reconveyance  fipom  the  heirs  of  Breckenridge  of  one  moiety 
of  the  land  in  controversy,  which  had  been  conveyed  tn  their  ancestor 
by  Short,  under  the  deed  of  the  21st  of  September,  1804,  on  the  ground 
that  he  had  died  before  the  professional  services,  which  formed  the  con- 
sideration of  the  grant,  were  performed.  On  the  final  hearing  of  this 
case,  the  court  decreed  that  the  defendants  should  release  a  part  of  the 
land  to  the  complainants,  in  pursuance  of  which  deeds  were  executed. 

On  the  hearing,  several  depositions  and  letters  were  read,  tending 
to  show  that  the  deed  jfrom  Short  to  Holmes  in  1796,  was  duly  exe- 
cuted. A  part  of  this  evidence  seems  to  have  been  extracted  from 
this  record,  and  used  on  the  final  hearing  in  the  circuit  court  of  the 
cause  how  under  examination.  This  evidence  has  been  certified  up 
with  the  record,  as  forming  a  part  of  the  case ;  but  it  is  alleged  that, 
as  in  the  amended  bill,  the  decree  and  the  deeds  made  in  pursuance 
of  it,  in  the  case  against  the  heirs  of  Breckenridge,  were  made  a  part 
of  it ;  and  as  in  the  opinion  of  the  court  there  is  a  reference  to  the 
proceedings  in  that  case,  they  form  a  part  of  the  record  in  the  suit 
now  before  the  court. 

The  decree  and  the  deeds  in  that  suit,  which  were  made 

I  *  210  ]  a  •part  of  the  amended   bill,  were  incorporated  into  the 

record  by  the  court  below,  and  undoubtedly  form  a  part  of 
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it :  but  it  cannot  be  admitted  that  the  evidence  in  that  case,  except 
BO  far  as  it  was  extracted  and  used  in  the  circuit  conrt,  is  admissible 
in  this  case.  That  suit  was  between  different  parties,  and  the  points 
presented  for  the  action  of  the  court  were  different. 

No  evidence  can  be  looked  into  in  this  court,  which  exercises  an 
appellate  jurisdiction  that  was  not  before  the  circuit  court ;  and  the 
evidence  certified  with  the  record  must  be  considered  here,  as  the  only 
evidence  before  the  court  below.  If^  in  certifying  the  record,  a  part 
of  the  evidence  in  the  case  had  been  omitted,  it  might  be  certified  in 
obedience  to  a  certiorari;  but  in  such  case  it  must  appear  from  the 
record  that  the  evidence  was  used,  or  oflFered  to  the  circuit  court 

It  is  to  be  regretted  that  on  the  hearing  in  the  court  below  any 
evidence  was  omitted  which  is  deemed  material  in  the  case,  but  it  is 
now  too  late  to  remedy  the  omission. 

To  prove  the  execution  of  the  deed  by  Short  to  Holmes,  in  1796, 
the  deposition  of  William  Moreton,  one  of  the  subscribing  witnesses, 
was  read.  He  proves  his  own  signature,  and  also  the  signatures  of 
James  Russell  and  Francis  Jones,  who  were  also  subscribing  wit- 
nesses, and  he  proves  the  signature  of  the  grantor,  although  a  stroke 
of  the  pen  is  made  over  it.  The  witness  further  states  that  he  was 
written  to  by  Mr.  Short,  to  endeavor  to  make  sales  of  lands  for  him, 
which  he  did  not  do ;  but  on  being  told  "  by  John  Holmes  what  was 
the  best  he  could  do  with  the  land,  he  advised  him  to  sell,  and  told 
him  he  thought  Short  would  be  satisfied."  "  That  he  understood  the 
lands  were  sold,  and  the  papers,  or  a  part  of  them,  between  Short 
and  Holmes  in  relation  to  the  sales,  were  sent  to  him,  as  he  believes, 
to  close  the  business  with  Short  On  the  examination  of  his  letter 
book,  he  finds  a  copy  of  a  letter  to  Mr.  John  Holmes,  under  date  of 
January  3,  1797,  on  which  day  he  forwarded  to  him  by  Mr.  Hughes, 
inclosed  in  said  letter,  the  above  deed." 

On  the  10th  January,  1803,  Holmes  wrote  to  Moreton  from  Balti- 
more, and  says :  "  The  lands  you  sold  on  account  of  Mr.  Short,  were 
held  by  Thompson,  Mr.  Caton,  and  myself.  These  gentlemen  will 
correspond  with  you  respecting  them,  to  which  you  will 
•  please  to  attend.  I  will  thank  you  to  do  every  thing  in  [  *  211  ] 
your^power  to  get  the  necessary  title  papers,  &c,  for  my 
proportion;  Mr.  Omealy,  my  trustee,  has  the  direction,  who  will 
direct  you  as  it  respects  me." 

Mr.  Caton  wrote  to  Moreton,  it  is  presumed,  at  the  same  time, 
that  the  interest  he  had  in  the  lands  jointly,  he  some  time  before 
transferred  to  William  Slater,  of  Baltimore,  who  would  write  to  him 
in  conjunction  with  Mr.  Thompson  and  Mr.  Omealy,  Mr.  Holmes's 
trustee. 

38* 
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And  on  the  13th  of  January,  1803,  Mr.  Omealy,  as  trustee  f 
John  Holmes,  William  Slater,  and  H.  Thompson,  wrote  to  Moreto, 
inclosing  the  above  letters,  and  they  say  :  "  The  annexed  letters  jfron- 
Holmes  and  Mr.  Caton  inform  you  of  our  being  the  proprietors  and 
legal  representatives  of  the  land  bought  of  Short,  and  heretofore 
held  by  Mr.  Holmes,  amounting,  we  believe,  to  14,500  acres.  By  an 
agreement  with  Mr.  Breckenridge,  your  senator  in  congress,  he  has 
undertaken  to  procure  us  a  good  title,  and  to  effect  a  sale  of  the 
lands.  We  therefore  request  that  you  will  surrender  into  his  hands 
all  the  papers  and  documents  you  may  have  relating  to  them,  that 
the  title  may  be  vested  in  him  by  Short  and  yourself;  and  by  this 
authority  we  require  yourself,  Mr.  Short,  and  all  others  concerned,  to 
consider  Mr.  Breckenridge  as  our  assignee  for  the  lands  in  question, 
subject  to  the  agreements  entered  into  by  Mr.  Breckenridge  and  us." 

The  papers  surrendered  to  Breckenridge  in  pursuance  of  this  letter 
were  :  "  A  copy  of  a  letter  from  Peyton  Short  to  John  Holmes,  dated 
Richmond,  29th  September,  1794."  "  An  original  letter  from  Peyton 
Short  to  Mr.  William  Moreton,  dated  Woodford,  2d  April,  1795." 
Also :  "  A  copy  of  a  paper,  dated  Baltimore,  9th  May,  1795,  ad- 
dressed to  Mr.  John  Holmes,  and  signed  by  William  Moreton, 
attorney  for  Pejrton  Short,  respecting  the  conveyance  of  14,000  acres 
of  land;"  but  these  papers  were  not  copied  into  the  record,  and 
there  is  no  proof  that  they  were  used  as  evidence  on  the  hearing  in 
the  circuit  court. 

From  this  evidence,  without  reference  to  the  facts  stated  in  the 
amended  bill,  it  would  be  difficult  to  come  to  a  satisfactory 
[  •  212  ]  •  conclusion,  as  it  regards  the  execution  of  the  deed  in  1796. 
There  can  be  no  doubt,  from  the  deposition  of  Moreton, 
that  it  was  signed  by  Short,  and  it  is  probable  that  it  was  forwarded 
to  Holmes,  as  stated  in  Moreton's  deposition ;  but  there  is  no  evi- 
dence of  its  having  been  received  by  him,  or  that  he  treated  it  as  a 
valid  instrument  It  would  seem  from  the  letter  of  Holmes,  dated 
the  10th  of  January,  1803,  that  he  was  not  at  that  time  in  possession 
of  this  deed ;  for  he  requests  Moreton  "  to  do  every  thing  in  his  power 
to  get  the  necessary  title  papers,"  &cc.  And  the  memorandum  of  the 
paper  delivered  to  Breckenridge,  dated  9th  May,  1795,  which  was 
addressed  to  Holmes,  and  signed  by  Moreton  as  attorney  for  Short, 
and  which  respected  the  conveyance  of  14,000  acres  of  land,  could 
not  have  referred  to  an  absolute  sale  of  the  land  to  Holmes,  it  would 
seem,  as  Moreton  states  in  his  deposition,  that  he  did  not  sell  to  him. 
But  even  admitting  that  in  this  respect  the  memory  of  Moreton  is 
incorrect,  and  that,  as  attorney  of  Short,  he  did  sell  the  land  to 
Holmes,  does  it  not  appear  probable,  from  the  deposition  of  More- 
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ton,  that  the  conveyance  to  Holmes  was  made  with  a  view  of  ena- 
bling him  to  dispose  of  the  land  for  the  benefit  of  Short  ?  And  if 
this  were  the  case,  whether  Holmes  first  sold  the  land  to  his  co-com- 
plainants, retaining  an  interest  in  it  himself,  or  became  interested  in 
it  by  any  other  means,  it  does  not  appear  that  he  was  ever  actually 
in  possession  of  the  deed,  or  claimed  title  under  it  If  strong  doubts 
rested  upon  this  part  of  the  case,  a  reference  to  the  amended  bill 
would  dispel  them.  But  the  facts  there  alleged,  it  is  insisted,  were 
stated  through  the  mistake  of  counsel,  and  that  the  rights  of  the 
complainants  ought  not  therefore  to  be  prejudiced  by  them. 

On  such  an  allegation  the  court  cannot  disregard  the  case  which 
the  complainants  have  made  in  their  bill  They  allege  expressly 
that  the  deed  executed  by  Short  to  Holmes,  never  having  been  re- 
corded, was  delivered  up  and  cancelled  by  those  who  had  full  powers 
on  the  subject,  and  that  another  deed  was  executed  by  Short,  upon 
proper  authority,  vesting  the  fee  to  one  moiety  of  the  land  in  Breck- 
enridge,  and  the  other  in  the  complainants.  And  by  refer- 
ence to  the  decree,  in  the  •case  against  the  heirs  of  Breck-  [  •213  ] 
enridge,  it  appears  that  this  deed  was  treated  as  a  vaUd 
instrument,  as  the  heirs  were  required  to  convey  a  part  of  the  land 
held  under  it  to  the  complainants. 

The  principle  is  admitted  that  the  mere  cancelling  of  a  deed  docb 
not  reinvest  the  title  in  the  grantor  under  the  laws  of  Kentucky ; 
but,  under  the  circumstances  of  this  case,  the  court  are  clear  that  the 
deed  to  Holmes  must  be  considered  as  a  nullity.  It  has  been  so 
treated  by  the  parties  themselves,  not  only,  it  would  seem,  by  the 
decree  against  the  heirs  of  Breckenridge,  but  by  the  express  allega- 
tions of  the  amended  bill.  K,  therefore,  it  were  proved  that  this 
deed  had  been  delivered  to  Holmes,  or  was  found  among  his  papers 
after  his  assignment,  the  court  could  not  hold  it  valid  in  opposition 
to  the  acts  and  allegations  of  the  complainants.  The  conveyance 
may  have  been  made  with  the  sole  view  of  enabling  Holmes-  to  con- 
vey to  others  who  had  purchased;  and  a  different  arrangement  being 
made,  as.the  deed  had  not  been  recorded,  and  Holmes  not  having 
acted  under  it,  it  was  properly  surrendered,  with  all  other  papers 
relating  to  the  land,  to  Breckenridge,  by  those  who  had  full  power  to 
do  so,  as  stated  in  the  amended  bill ;  on  which  surrender  Short  exe- 
cuted the  deed  to  the  complainants  and  Breckenridge.  Whatever 
may  have  been  the  facts  in  regard  to  the  delivery  of  the  deed  to 
Holmes  and  its  surrender,  this  court  have  no  difficulty  in  treating  it 
as  a  void  instrument,  under  all  the  circumstances  of  the  case. 

In  this  view  of  the  facts,  the  complainants  must  rest  their  legal  title 
to  the  land  in  controversy,  on  the  deed  executed  in  1804.  agreeably  tc 
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the  case  made  in  their  amended  bilL     Whatever  equitable  claim  tb 
complainants  may  have  had  to  this  land,  the  deed  to  Breckenrid^ 
conveyed  one  moiety  of  it  to  him  ;  and  the  next  point  of  inquiry  i 
whether  the  decree  obtained  against  the  heirs  of  Breckenridge,  am 
the  conveyances  executed  in  pursusmce  of  it,  as  set  forth  in  th< 
amended  bill,  must  be  considered  as  setting  up  a  new  right,  so  as  to 
give  to  a  part  of  the  defendants  the  benefit  of  the  statute  of  limita- 
tions which  they  plead. 

The  conveyance  was  executed  to  Breckenridge  on  the  considera- 
tion of  services  to  be  rendered  in  establishing  the  title  to 
[  •  214  ]  •  the  land.     These  services  were  only  rendered  in  part  be- 
fore the  decease  of  Breckenridge,  and  on  that  ground  the 
court  decreed  that  his  heirs,  to  whom  the  land  descended,  should 
convey  to  the  plaintiffs  a  part  of  the  land. 

Before  the  conveyances  under  this  decree,  the  complainants  could 
not  be  considered  as  having  any  claim  to  the  land  conveyed  to 
Breckenridge,  more  than  they  would  have  had  if  the  contract  had 
been  to  pay  money  instead  of  services,  and  he  had  failed  in  paying 
a  part  of  the  amount  In  such  a  case,  the  complainants  might  have 
asked  a  rescission  of  the  contract,  except  for  so  much  of  the  land  as 
had  been  paid  for.  Or,  they  might  have  asked  a  specific  execution 
of  the  contract ;  or  have  compelled  the  payment  of  the  residue  of 
the  consideration  by  an  action  at  law.  But,  until  the  complainants 
had  made  their  election  to  proceed  against  the  land,  and  had,  through 
the  decree  of  a  court  of  chancery,  obtained  a  conveyance  of  it,  they 
possessed  no  specific  right  to  the  land  which  they  could  enforce 
either  in  law  or  equity,  against  persons  in  possession  under  an  ad- 
verse claim.  It  therefore  follows  that  the  title  set  up  in  the  amended 
bill,  under  the  decree  against  the  heirs  of  Breckenridge,  is  a  new 
right,  and  must  be  considered  as  having  been  first  asserted  by  the 
amended  bill;  and  as  this  bill  was  filed  in  May  term,  1829,  the 
statute  of  limitation  will  constitute  a  good  bar  so  far  as  the  right 
under  the  decree  is  asserted  against  .the  defendants,  who  hive  held 
adversely  twenty  years  or  upwards. 

It  is  true  the  com^dainants  are  non-residents,  but  so  far  as  the 
land  obtained  by  the  decree  against  the  heirs  of  Breckenridge  is  ccm- 
cemed,  the  statute  had  begun  to  run  before  the  decree,  and  that 
proceeding  does  not  arrest  it. 

The  survey  of  Voss  was  made  for  8,500  acres,  on  the  16th  Feb- 
ruary, 1789,  and  the  patent  was  issued  to  Short,  as  the  assignee  of 
Voss,  on  the  16th  March,  1790,  for  8,600  acres.  In  running  the 
lines  of  the  survey,  which  purports  to  appropriate  only  8,600  acres 
of  the  entry,  they  were  made  to  include  a  large  surplus  of  land« 
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loejond  the  ccdls  of  the  entry.     But  before  this  survey  was 
executed  several  entries  were  made,  *  under  which  a  part  of  [  •215  j 
the  defendants  claim,  and  which  are  embraced  in  the  survey. 
It  becomes,  therefore,  necessary  to  determine  between  these  conflict- 
ing rights. 

The  principle  is  well  settled  that  a  junior  entry  shall  limit  the  sm« 
vey  of  a  prior  entry  to  its  ccdls.  This  rule  is  reasonable  and  just 
Until  an  entry  be  surveyed,  a  subsequent  locator  must  be  governed 
by  its  calls ;  and  this  is  the  reason  why  it  is  essential  that  every  entry 
shall  describe  with  precision  the  land  designed  to  be  appropriated  by 
it.  If  the  land  adjoining  to  the  entry  should  be  covered  by  a  subse- 
quent location,  it  would  be  most  unjust  to  sanction  a  survey  of  the 
prior  entry  beyond  its  calls,  and  so  as  to  include  a  part  of  the  junior 
entry. 

This  principle  is  not  contested  by  the  complainants,  but  they  deny 
its  application  to  the  case  under  consideration.  They  insist  that  the 
designation  of  the  number  of  acres  in  the  survey,  below  the  amount 
called  for  in  the  entry,  was  a  mistake  of  the  surveyor.  That  it  was 
the  intention  of  Voss  to  survey  his  entire  entry,  as  is  evidenced  by 
the  number  of  acres  actually  included  in  the  survey.  And  the 
well  settied  rule  is  relied  on,  that  surplus  land  will  not  vitiate  a 
survey. 

The  intention  of  the  surveyor  can  only  be  known  by  his  official 
acts,  and  a  resort  to  these  in  the  present  case  will  show  that  he  in- 
tended only  to  survey  8,500  acres  of  the  10,000  acres  entry.  It  is 
true,  the  lines  include  a  very  large  surplus ;  but  this,  according  to 
the  rule  stated,  does  not  render  the  survey  void. 

The  locator  may  survey  his  entry  into  one  or  more  surveys,  or  he 
may,  at  pleasure,  withdraw  a  part  of  his  entry.  Where  a  part  of  a 
warrant  is  withdrawn,  the  rules  of  the  land-office  require  a  memo- 
randum on  the  margin  of  the  record  of  the  original  entry,  showing 
what  part  of  it  is  withdrawn.  It  does  not  appear  that  any  record  of 
a  withdrawal  of  a  part  of  Voss's  entry  was  made ;  and  from  this  fact 
it  is  argued  that  none  was  intended  to  be  withdrawn. 

The  question  is  not  exclusively  one  of  intention,  or  whether  any 
part  of  this  warrant  has  been  withdrawn.  K  a  withdrawal  appeared 
upon  the  record,  it  would  be  conclusive ;  but  must  not  the  right  to 
withdraw  1,600  acres  of  the  entry  be  equally  as  conclu- 
sive as  if  it  had  been  done  ?  And  is  not  this  •  right  [  •  216  ] 
incontro /ertibly  established  by  the  fact,  that  only  8,500 
acres  of  the  original  entry  have  been  surveyed  and  patented  ? 

If  a  mistake  was  made  by  the  surveyor,  why  was  it  not  corrected 
before  the  emanation  of  the  grant,  or  at  some  subsequent  period  f 
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TtuB  might  have  been  done  at  any  time  by  the  holder  of  the 
claim. 

Whatever  may  be  the  facts  in  regard  to  a  mistake  of  the  surveyor, 
this  court  cannot  correct  it ;  nor  does  it  prevent  the  ccnnplainants 
from  withdrawing  1,500  acres  of  the  entry,  and  making  a  location 
elsewhere ;  or  perhaps  from  still  executing  the  survey  for  this  quan- 
tity mider  the  original  entry.  If  in  the  latter  case  the  right  would 
be  barred  by  the  statute  of  limitations,  or  in  the  former  it  would  be 
ineffectual. from  the  lapse  of  time  or  the  want  of  vacant  land,  the  loss 
is  chargeable  to  the  negligence  of  the  complainants,  and  those  un- 
der whom  they  claim. 

From  this  construction  of  the  survey,  it  follows  that  the  right 
fitsserted  under  it  must  be  limited  by  the  valid  entries  under  which  a 
part  of  the  defendants  claim,  to  the  calls  of  the  entry  which  shall 
cover  the  quantity  of  acres  that  the  surveyor  purported  to  survey. 
The  same  construction  must  be  given  to  the  survey  as  if  it  had  been 
made  on  an  entry  for  8,500  acres,  which,  by  subsequent  locations, 
was  limited  strictly  to  its  calls. 

As  the  line  of  Allen  is  called  for  as  one  of  the  boundaries  of  Voss's 
entry,  it  is  necessary  to  give  a  construction  to  Allen's  entry,  and 
ascertain  where  this  line  should  be  established.  Allen's  entry  was 
not  surveyed  at  the  time  Voss  made  his  location.  This  entry  calls 
to  "begin  at  the  northwest  corner  of  Patton's  8,400  acres  sur- 
vey, and  to  run  with  his  line  south  250  poles,  thence  down  the 
creek  on  both  sides  for  quantity;  to  be  laid  off  in  one  or  more 
surveys." 

The  circuit  court  directed  the  survey  of  Allen's  entry  to  be  so 
made,  from  the  base  line  called  for,  as  that  the  lines  shall  include 
Barebone  Creek,  and  be  parallel  to  its  several  courses,  &c 

It  appears,  from  the  survey  executed  in  pursuance  of  this 
[  •  217  ]  •  construction  of  Allen's  entry,  that  near  where  the  creek 
falls  into  the  Ohio  River,  there  is  a  bend  in  it  which  renders 
it  impracticable  to  include  the  mouth  of  the  creek  in  the  survey ;  but, 
with  the  exception  of  this  bend,  the  creek  is  included.  As  it  is  im- 
practicable to  include  the  mouth  of  this  creek  in  the  survey,  it  is 
insisted  by  the  complainants'  counsel  that  this  survey  of  the  entry  is 
incorrectly  made,  and  that  the  court  should  have  directed  it  to  be 
made  by  running  at  right  angles  from  the  base  line  for  quan- 
tity. 

In  support  of  this  position  several  authorities  have  been  cited.  In 
the  case  of  Preble  v.  Vanhoover,  2  Bibb,  120,  the  court  say,  "  that 
the  call  to  run  eastwardly  is  an  indefinite  expression,  signifying  on 
which  side  of  the  base  line  the  land  is  to  lie  ;  and  that  a  rectangular 
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figure  is  not  to  be  departed  from,  unless  the  calls  of  the  entry  are  in- 
compatible with  that  figure." 

But  in  the  same  case  the  entry  called  to  include  an  improvement, 
and  the  court  decided  that  the  length  of  the  given  base  and  the  call 
to  include  the  improvement  being  incompatible,  the  former  must 
yield,  so  far  as  necessary,  to  comply  with  the  latter.  In  Hardin,  208, 
the  construction  of  an  entry  is  given  by  the  court  of  appeals  of  Ken- 
tucky. They  say  that  in  the  construction  of  entries  it  is  difficult  to 
lay  down  general  rules  that  will  not  necessarily  admit  of  many  ex- 
ceptions. Each  case  must  frequently  depend  upon  its  own  peculiar 
circumstances ;  but  it  is  evident  that  every  entry  itself  must  be  re- 
sorted to  for  discovering  the  locator's  intention,  in  construing  which 
the  whole  entry,  like  other  writings,  should  be  taken  together.  "  But 
if,  from  a  fair  and  reasonable  exposition  of  the  entry,  a  call  appears 
to  have  been  made  through  mistake,  and  is  repugnant  to  the  locator's 
intention,  it  ought  to  be  rejected,  the  court  say,  as  surplusage,  and 
not  suffered  to  vitiate  the  whole  entry.  Therefore,  they  say,  the 
object  called  for  should  not  be  so  repugnant  as  to  be  incapable  of 
misleading  a  subsequent  inquirer  with  ordinary  caution."  "  Tt  should 
be  practicable  to  comply  with  the  call ;  and,  in  general,  it  should  be 
a  tangible  object,  either  natural  or  artificial,  not  a  mere  ideal  one." 
The  court  also  say,  that  a  certain  line  should  be  run  southwest,  "  not 
only  because  they  conceive  the  locator's  intention  sufficient- 
ly manifest,  but  because  they  esteem  it  a  •good  rule  that  [  *  218  ] 
the  lines  of  every  survey  should  be  as  nearly  parallel  to  each 
other,  and  as  nearly  at  right  angles,  as  the  'calls  of  the  entry  will 
admit ;  and  when  not  controlled  by  such  calls  as  evidently  show  the 
locator's  intention  to  be  otherwise,  the  court  will  give  its  calls  this 
construction,  as  being  the  most  reasonable,  and  the  least  subject  to 
exception." 

These  views  contain  the  general  principles  which  have  been  estab- 
lished in  Kentucky,  and  by  which  entries  in  that  State  must  be  gov- 
erned. 

It  will  be  observed,  that  in  giving  a  construction  to  an  entry,  the 
intention  of  the  locator  is  to  be  chiefly  regarded,  the  same  as  the 
intention  of  the  parties  in  giving  a  construction  to  a  contract.  If  a 
call  be  impracticable,  it  is  rejected  as  surplusage,  on  the  ground  that 
it  was  made  through  mistake ;  but  if  a  call  be  made  for  a  natural  or 
artificial  object,  it  shall  always  control  mere  course  and  distance. 
Where  there  is  no  object  called  for  to  control  a  rectangular  figure, 
that  form  shall  be  given  to  the  survey. 

These  principles  must  now  be  applied  to  the  call  for  the  creek  in 
Allen's  entrv. 
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It  is  objected  that  this  creek  is  not  called  by  any  particular  nan 
and  the  reason  no  doubt  was,  that,  at  the  time  Allen's  entry  wi 
made,  no  name  had  been  given  to  it.     Nor  was  any  name  given  ti 
the  creek  on  which  Patton's  entry  was  made.     Subsequent  to  that 
entry  it  was  called  Patton's  Creek,  from  the  fact  of  his  entry  having 
been  made  on  its  bank. 

Barebone  Creek  seems  to  be  a  stream  of  some  magnitude ;  and  it 
does  not  appear  that  there  is  any  other  creek  which  answers  the  call 
in  Allen's  entry.  This  creek  is  a  natural  object,  and  is  crossed  by 
the  base  line  of  the  entry ;  and  could  any  one  doubt  the  intention  of 
the  locator,  under  such  circumstances,  to  include  the  land  on  both 
sides  of  the  creek  by  his  call  "  to  run  down  the  creek  on  both  sides 
westwardly,  for  quantity  ?  "  It  is  true,  the  mouth  of  this  creek  is  not 
included  in  the  survey  which  was  directed  by  the  circuit  court,  but 
the  mouth  of  the  creek  is  not  called  for  specifically ;  and  it  does  not 
appear,  but  that  if  the  exact  quantity  of  land  called  for  in  the  entry 
had  been  surveyed,  that  the  creek  would  have  passed  through 
the  whole  length  of  the  tract  The  call  is  not  to  run 
[  •  219  ]  •to  the  Ohio  River,  but  "down  the  creek  on  both  sides  for 
quantity." 

It  would  be  difficult  to  make  a  call  more  specific  than  this,  or  one 
which  would  be  less  likely  to  mislecul  any  subsequent  locator.  Is 
the  fact  that  the  creek,  by  an  unusual  deviation  from  its  general 
course,  near  its  junction  with  the  Ohio,  passes  out  of  the  boundaries 
designated,  calculated  to  mislead  any  one  ?  Suppose  it  passed  out 
of  the  limits  of  the  survey  five  or  ten  poles  before  the  Unes  closed, 
would  this,  by  the  principles  laid  down,  require  the  call  to  be  rejected  ? 
Could  that  fact  lead  any  one  into  error  ?  And  unless  such  a  devia- 
tion would  require  the  court  to  reject  the  call,  it  cannot  be  rejected 
on  the  ground  alleged.  The  creek,  by  the  survey  executed,  runs 
through  the  tract  about  seven  eighths  of  the  entire  length  of  the  line, 
and  the  extraordinary  bend  which  carries  it  out  of  the  survey  cannot 
vitiate  the  call,  or  render  it  substantially  repugnant. 

The  question  which  arises  out  of  these  facts  is,  whether  this  call 
shall  not  control  the  survey,  so  as  substantially  to  conform  to  it. 
The  call  to  run  westwardly  having  nothing  else  to  control  it,  would, 
according  to  the  established  rule  of  construction,  require  the  lines  to 
be  run  at  right  angles  from  the  base.  But  the  court  are  clearly  of 
opinion  that  the  call  to  run  down  the  creek  on  both  sides  for  quantity 
must  control  the  survey,  and  that  the  construction  given  to  the  entiy 
by  the  circuit  court  was  correct. 

This  line  of  Allen's  entry  being  established,  it  forms  the  lower 
boundary  of  Voss's  survey ;  and  it  remains  only  to  say  that,  agree- 
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libly  to  the  calls  of  his  entry,  the  survey  must  be  extended  up  the 
river  and  along  Roberts's  Une,  so  as  to  include  8,500  acres.  The 
survey  cannot  be  extended  beyond  this  limit,  so  as  to  interfere  with 
valid  entries  which  were  made  before  the  original  survey  of  Voss. 
This  was  the  construction  given  to  the  rights  of  the  complainants 
under  their  entry  and  survey,  and  this  court  sustain  that  constructioii. 
The  decree  of  the  circuit  court  must  be  afiirmed,  with  costs. 

9  H.  451. 


William  Yeaton  and  others,   Appellants,  v.  David  Lenox  and 

others. 

7  P.  220. 

Under  the  act  of  March  3,  1803,  (2  Stats,  at  Large,  244,)  an  appeal,  prayed  after  the  ezpi 

ration  of  the  term,  roost  be  proceeded  with  like  a  writ  of  error. 
The  22d  section  of  the  Jadiciarj  Act  (1  Stats,  at  Large,  84)  requires  a  citation  signed  by  a 

jndge,  and  senred  at  least  thirty  days  before  the  return  day  of  the  writ  of  error. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  county 
of  Alexandria,  in  the  District  of  Columbia. 

Cbxe,  for  the  appellees,  moved  to  dismiss  this  appeaL 

Neale^  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

•  In  thiff  case  a  decree  was  pronounced  by  the  court  of  [  •  221 J 
the  United  States  for  the  county  of  Alexandria,  in  Decem- 
ber, 1829,  from  which  the  defendants  in  that  court  appealed,  but  did 
not  bring  up  the  record.  At  January  term,  1832,  the  appellees,  in 
pursuance  of  a  rule  of  this  court,  brought  in  the  record,  filed  it,  and 
moved  that  the  suit  should  be  dismissed.  The  court  ordered  a  dis- 
mission. On  the  9th  day  of  March,  1832,  a  citation  was  signed  by 
the  chief  justice  of  the  court  for  the  District  of  Columbia,  citing  the 
plaintiffs  in  the  original  action  to  appear  before  the  supreme  court, 
then  in  session,  and  show  cause  why  the  decree  of  the  circuit  court 
should  not  be  corrected. 

A  copy  of  the  record  was  returned  with  this  citation  "  executed,*' 
and  filed  with  the  clerk.  The  appellees  move  to  dismiss  the  suit  be- 
cause the  record  has  been  irregularly  brought  up. 

The  act  of  March,  1803,  which  gives  the  appeal  from  decrees  in 

chancery,  subjects  it  to  the  rules  and  regulations  which  govern  writ^ 

of  eiror.     Under  this  act  it  has  been  always  held  that  a  decree  may 

be  prayed  in  court  when  the  decree  is  pronounced ;  but  if  the  appeal 
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be  prayed  after  the  court  has  risen,  the  party  must  proceed  in  t' 
same  manner  as  had  been  previously  directed  in  writs  of  error. 

The  Judicial  Act  directs  that  a  writ  of  error  must  be  allowed  bj 
a  judge,  and  that  a  citation  shall  be  returned  with  the  record ;  the 
adverse  party  having  at  least  thirty  days'  notice.  This  notice,  we  un- 
derstand, is  thirty  days  before  the  return  day  of  the  writ  of  error. 

In  this  case  the  appeal  is  not  allowed  by  the  judge,  and  the  cita- 
tion is  to  appear  before  the  court  then  sitting.     The  record  is  brought 
up  irregularly,  and  the  cause  must  be  dismissed 
6H.81;  18  H.  680;  0  0.609. 


Bernardo  Sampeyreao  and  Joseph  Stewart,  Appellants,  v.  Thb 
United  States,  Appellees.  . 

7  P.  222. 

(Tnder  the  act  of  May  8,  1830,  (4  Stats,  at  Large,  399  J  anthorizing  the  superior  court  of 
the  territory  of  Arkansas  to  entertain  a  bill  of  review,  to  revise  certain  decrees  —  HM, 
1.  That  the  original  decree,  being  made  in  a  suit  in  which  the  sole  complainant  was  a  fio- 
titious  person,  was  a  mere  nuUitj.  2.  That  the  act  giving  the  new  remedy  by  bill  of  review 
was  constitutional.  3.  That  congress  had  power  to  mould  this  remedy  and  dispense  with 
technical  rules  concerning  bills  of  review.  4.  That,  as  the  original  complainant  was  fic- 
titious, a  forged  deed  in  that  name  gave  no  title,  and  the  purchaser,  from  the  grantee  on 
that  deed,  acquired  no  title  which  a  court  of  equity  could  protect 

The  case  is  stated  in  the  opinion  of  the  court 
Prentiss  and  White^  for  the  appellants. 
Fulton  and  Taney^  (attorney-general,)  contrd. 

[  •  234  ]       •  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  appeal  from  the  superior  court  m 
the  territory  of  Arkansas. 

The  decree  of  the  court  was  founded  upon  proceedings  instituted 
under  an  act  of  congress  entitled  "  An  act  for  further  extending  the 
powers  of  the  judges  of  the  superior  court  of  the  territory  of  Arkan- 
sas, under  the  act  of  the  26th  May,  1824,^  and  for  other  purposes," 
passed  the  8th  of  May,  1830. 

This  act  declares  that  the  act  of  1824,  (7  Laws  U.  S. 
[  •  235  ]  300,)  •  shall  be  continued  in  force,  so  far  as  the  said  act  re- 
lates to  the  claims  within  the  territory  of  Arkansas,  until 
the  1st  day  of  July,  1831,  for  the  purpose  of  enabling  the  court  in 
Arkansas,  having  cognizance  of  claims  imder  the  said  act,  to  proceed 
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JANUARY   TERM,    1883.  459 

Sampejreac  and  Stewart  9.  United  States.    7  P. 

by  bills  of  review,  filed  or  to  be  filed  in  the  said  court  on  the  part  of 
the  United  States,  for  the  purpose  of  revising  all  or  any  of  the  de- 
crees of  the  said  court,  in  cases  wherein  it  shall  appear  to  the  said 
court,  or  be  alleged  in  such  bills  of  review,  that  the  jurisdiction  of 
the  same  was  assumed  in  any  case  on  any  forged  warrant,  conces- 
sion, grant,  order  of  survey,  or  other  evidence  of  title.  And  in  every 
case  wherein  it  shall  appear  to  the  said  court,  on  the  prosecution  of 
any  such  bill  of  review,  that  such  warrant,  concession,  grant,  order 
of  survey,  or  other  evidence  of  title,  is  a  forgery,  it  shall  be  lawful, 
and  the  said  court  is  hereby  authorized  to  proceed,  by  further  order 
and  decree,  to  reverse  and  annul  any  prior  decree  or  adjudication 
upon  such  claim ;  and,  thereupon,  such  prior  decree  or  adjudication 
shall  be  deemed  and  held  in  all  places  whatever  to  be  null  and  void 
to  all  intents  and  purposes. 

Upon  the  proceedings  on  the  bill  of  review  instituted  under  this 
act,  the  court  pronounced  the  following  decree :  "  It  is,  therefore,  ad- 
judged, ordered,  and  decreed  that  the  former  decree  of  this  court,  in 
favor  of  the  defendant,  Bernardo  Sampeyreac,  against  the  United 
States,  for  400  acres  of  land,  pronounced  and  recorded  at  the  Decem- 
ber term  of  this  court,  in  the  year  1827,  be,  and  the  same  is  hereby 
reversed,  annulled,  and  held  for  naught"  From  this  decree  the 
present  appeal  was  taken. 

To  a  right  understanding  of  the  questions  which  have  been  made 
at  the  bar,  it  will  be  necessary  briefly  to  state  the  proceedings  which 
took  place  under  the  original  bill. 

That  bill  or  petition  was  filed  on  the  Slst  of  November,  1827, 
under  the  provisions  of  the  act  of  the  26th  of  May,  1824,  (7  Laws 
U.  S.  300,)  setting  forth  that  the  complainant,  Bernardo  Sampeyreac, 
on  the  6th  of  October,  1789,  he  then  being  an  inhabitant  of  Louis- 
iana, presented  a  petition  to  the  then  governor  of  the  province,  asking 
a  grant  for  a  tract  of  land  in  full  property,  containing  ten 
arpens  in  iront,  by  the  usual  depth,  on  •  Strawberry  River,  [  •  236  ] 
&C.  That  afterwards,  on  the  11th  of  October,  1789,  the 
governor  granted  the  petition.  That,  at  the  time  the  grant  was  so 
made,  an  order  of  siirvey  was  issued  to  the  surveyor-general  of  the 
province.  That,  by  virtue  of  such  grant  and  order  of  survey,  the 
petitioner  acquired  a  claim  to  the  land ;  which  claim  is  secured  to 
him  by  the  treaty  between  the  United  States  and  the  French  republic, 
of  the  30th  of  April,  1803. 

The  district  attorney  put  in  an  answer  denying  the  several  facts 
and  allegations  in  the  bill ;  and  alleging  that  grants  could  only  be 
made  legally  to  persons  in  existence  and  actually  residing  in  Louis- 
iana. That  Sampeyreac,  in  whose  name  the  bill  is  filed,  is  a  fictitious 
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person,  never  having  had  any  actual  existence ;  or  if  such  person  evi; 
had  any  existence,  he  was  a  foreigner;  or  is  now  dead,  and  made  nc 
transfer  or  assignment  of  the  claim  in  his  lifetime.  That  he  has  no 
legal  representative  in  existence ;  nor  is  there  any  one  now  living 
who  is  authorized  to  file  this  bill,  or  prosecute  thb  suit,  and  prayed 
that  the  bill  might  be  dismissed. 

A  witness,  by  the  name  of  John  Heberard,  was  examined  and  sworn 
to  all  the  material  facts  necessary  to  establish  the  claim ;  and  the  court 
thereupon  ordered,  adjudged,  and  decreed  that  the  said  Bernardo  Sam- 
peyreac  recover  of  the  United  States  the  said  400  arpens  of  land. 

The  bill  of  review  is  founded  upon  the  allegation  that  the  original 
decree  was  obtained  by  fraud  and  surprise.  That  the  original  petition 
and  order  of  survey,  exhibited  in  the  case,  are  forged.  That  Heberard 
and  the  other  witnesses  in  the  cause,  committed  the  crime  of  perjury. 
That  the  order  of  survey  was  never  signed  by  Mero,  governor  of 
Louisiana,  as  the  same  purports  to  have  been ;  and  that  this  fact  has 
come  to  the  knowledge  of  the  district  attorney  since  the  decree  was 
entered.  And  the  bill  further  charges  that  the  said  Sampeyreac  is  a 
fictitious  person. 

At  the  October  term,  1830,  this  biU  was  taken,  pro  cottfesso^  against 
Sampeyreac ;  at  which  term  the  appellant,  Joseph  Stewart,  appeared 
in  court,  and  prayed  to  be  made  a  defendant,  and  have 
[  •  237  ]  leave  to  file  an  answer  to  the  bilL  This  was  resisted  *  by 
the  district  attorney ;  but  an  order  was  made  by  the  court 
permitting  Stewart  to  be  made  a  defendant,  with  leave  to  file  an 
answer.     To  which  the  district  attorney  excepted. 

The  answer  of  Stewart  denies  the  firauds  and  forgeries  alleged  in 
the  bill,  but  avers  that,  if  there  was  any  fraud,  corruption,  or  forgery, 
he  is  ignorant  of  it;  and  that  he  was  a  bond  fide  purchaser  of  the 
claim  for  a  valuable  consideration  from  one  John  J.  Bowie,  who  con- 
veyed to  him  the  claim  of  the  said  Bernardo  Sampeyreac,  by  deed 
bearing  date  about  the  22d  of  October,  1828.  Upon  the  final  hear- 
ing the  court  reversed  the  original  decree,  as  has  been  already  stated. 

The  objections  which  have  been  taken  at  the  bar  to  this  decree, 
may  be  considered  under  the  following  points :  — 

1.  Whether,  under  the  act  of  1824,  the  court  had  authority  to 
entertain  the  bill  of  view ;  and,  if  not,  then, 

2.  Whether  the  act  of  1830  is  a  constitutional  law,  and  confers 
such  authority. 

3.  Whether  the  proceedings  on  this  bill  of  review  can  be  sustained 
under  the  act  of  1830. 

4.  Whether,  admitting  Stewart  to  be  a  bond  fide  purchaser  of  the 
claim  of  Sampeyreac,  he  is  protected  against  the  title  set  up  by  the 
United  States. 
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1.  We  think  it  oimecessary  to  go  into  an  examination  of  the  ques- 
tions which  have  been  made  under  the  first  point  Although  the  act 
of  1824  directs  that  every  petition  which  shall  be  presented  under  its 
provisions,  shall  be  conducted  according  to  the  rules  of  a  court  of 
equity,  it  may  admit  of  doubt  whether  all  the  powers  of  a  court  of 
chancery,  in  relation  to  bills  of  review,  are  vested  in  that  court  And 
as  the  view  taken  by  this  court  upon  the  other  points,  renders  a  de- 
cision upon  this  unnecessary,  we  pass  it  over  without  expressing  any 
opinion  upon  it 

2.  The  ground  upon  which  it  has  been  argued  that  the  act  of  1830 
is  unconstitutional  is,  that  a  right  had  become  vested  in  Stewart  be- 
fore the  act  was  passed ;  and  that  the  effect  and  operation  of  the  law 
is  to  deprive  him  of  a  vested  right  To  determine  the  force  and  ap- 
plication of  this  objection,  it  becomes  necessary  to  look  at  the  claim, 
as  it  now  appears,  before  the  court     It  is  found  by  the 

decree  of  the  court  below,  and  is  *  admitted  at  the  bar,  that  [  •  238  | 
Sampeyreac  is  a  fictitious  person.  That  the  petition  pur- 
porting to  have  been  presented  by  him  to  Mero,  governor  of  the 
province  of  Louisiana,  and  the  order  of  survey  alleged  to  have  been 
made  thereupon,  are  forgeries.  These  are  the  only  evidence  of  title 
upon  which  the  original  claim  rests.  And  it  is  proved  and  admitted 
that  the  deed  purporting  to  have  been  given  by  Sampeyreac  to 
Bowie,  under  whom  Stewart  claims,  is  also  a  forgery.  The  bill  or 
petition  filed  in  the  original  cause,  alleges  that  the  claim  is  secured 
by  the  treaty  between  the  United  States  and  the  French  republic,  of 
the  30th  of  April,  1803.'  This,  however,  has  not  been  insisted  upon 
on  the  argument  here ;  and  there  is  certainly  no  color  for  pretending 
that  a  claim  founded  in  firaud  and  forgery  is  sanctioned  by  the  treaty. 
The  title  to  the  land  in  question  passed  by  the  treaty,  and  became 
vested  in  the  United  States ;  and  there  has  been  no  act,  on  the  part 
of  the  United  States,  by  which  they  have  parted  with  the  title.  It  is 
contended,  however,  that  this  right  or  title  has  been  taken  away  by 
the  original  decree  in  this  case,  under  the  act  of  1824.  By  the  14th 
section  of  that  act,  all  its  provisions  are  extended  to  the  territory  of 
Arkansas ;  and  it  is  declared  that  the  superior  court  of  that  territory 
shall  have,  hold,  and  exercise  jurisdiction  in  all  cases,  in  the  same 
manner,  and  under  the  same  restrictions  and  regulations  in  all 
respects,  as  is  given  by  the  said  act  to  the  district  court  of  the  State 
of  Missouri.  And,  by  the  2d  section  of  the  act,  it  is  declared  that  in 
all  csLses  the  party,  against  whom  the  judgment  or  decree  of  the  court 
may  be  finally  given,  shall  be  entitled  to  appeal  within  one  year  from 
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its  rendition,  to  the  supreme  court  of  the  United  States,  the  dedsic 
of  which  court  shall  be  final  and  conclusive  between  the  partiet 
and,  should  no  appeal  be  taken,  the  judgment  or  decree  of  the  distric 
court  shall  in  like  manner  be  final  and  conclusive.  No  appeal  was 
taken  within  the  year;  and  the  question  is,  whether  the  United 
States,  by  neglecting  to  appeal,  have  lost  their  right;  and,  if  not, 
whether  the  remedy  provided  by  the  act  of  1830,  to  assert  that  right, 
is  in  violation  of  the  constitution.  If  Sampeyreac  was  a  real  person, 
and  appeared  here  setting  up  this  objection,  it  might  present  a  differ- 
ent question ;  although  it  is  not  admitted,  even  in  that  case, 
[  •  239  ]  •  that  the  United  States  would  be  concluded  as  to  the  right 
But  the  original  decree  in  this  case  was  a  mere  nullity ;  it 
gave  no  right  to  any  one.  The  title  still  remained  in  the  United 
States ;  and  the  most  that  can  be  said  is,  that,  by  omitting  to  appeal 
within  the  time  limited  by  the  act,  the  remedy  thereby  provided  was 
gone,  and  the  decree  became  final  and  conclusive  with  respect  to 
such  remedy.  But  the  act  of  1830  provides  a  new  remedy ;  and  it 
may  be  added  that  the  act  of  1824  declares  the  decree  to  be  final  and 
conclusive  between  the  parties.  And,"as  Sampeyreac  was  a  fictitious 
person,  he  was  no  party  to  the  decree,  and  the  act  in  strictness  does 
not  apply  to  the  case.  But,  considering  the  act  of  1830  as  providing 
a  remedy  only,  it  is  entirely  unexceptionable.  It  has  been  repeatedly 
decided  in  this  court  that  the  retrospective  operation  of  such  a  law 
forms  no  objection  to  it.  Almost  every  law  providing  a  new  remedy, 
affects  and  operates  upon  causes  of  action  existing  at  the  time  the 
law  is  passed.  The  law  of  1830  is  in  no  respect  the  exercise  of 
judicial  powers.  It  only  organizes  a  tribunal  with  powers  to  enter- 
tain judicial  proceedings.  When  the  original  decree  was  entered, 
there  was  no  person  in  existence  whose  claim  could  be  ripened  into 
a  right  against  the  United  States  by  omitting  to  appeal.  Stewart 
was  not  only  no  party  to  the  decree,  but  his  purchase  from  Bowie 
was  nearly  a  year  after  the  decree  was  entered. 

Had  Sampeyreac  been  a  real  person,  having  a  decree  in  his  favor, 
and  Stewart  had  afterwards  purchased  of  Bowie  the  right  which 
that  decree  established,  it  might  have  given  him  some  equitable 
claim  ;  but  it  would  have  been  subject  to  all  prior  equitable,  as  well 
as  legal  rights.  Nor  would  it  be  available  in  any  respect  in  the  pres- 
ent case,  for  Stewart  in  no  manner  whatever  connects  himself  with 
Sampeyreac  As  it  is  admitted  that  the  deed  purporting  to  have 
been  given  by  Sampeyreac  to  Bowie  is  a  forgery,  Stewart  is  therefore 
a  mere  stranger  to  this  decree,  and  can  derive  no  benefit  from  it. 

It  is  said,  that  if  this  bill  of  review  was  filed  under  the  act  of 
1830,  the  court  had  no  jurisdiction;  the  bill  having  been  filed  in 
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April,  and  the  law  not  passed  until  the  May  following.     But  the 
act  in  terms  applies  to  bills  filed  or  to  be  filed,  and  of  course 

•  cures  his  defect,  if  any  existed.     Such  retrospective  effect  [  *  240  ] 
is  no  unusual  course,  in  laws  providing  new  remedies. 

The  act  of  1803,  amending  the  judicial  system  of  the  United  States, 
3  Laws  U.  S.  560,'  declares^  that  firom  all  final  judgments  or  decrees, 
rendered  or  to  be  rendered,  in  any  circuit  court,  &c.,  an  appeal  shall 
be  aUowed  to  the  supreme  court,  &c 

It  therefore  forms  no  .objection  to  the  law,  that  the  cause  of  action 
existed  antecedent  to  its  passage ;  so  far  as  it  applies  to  the  remedy, 
and  does  not  affect  the  right. 

3.  But  it  is  objected,  in  the  next  place,  that  this  bill  of  review 
cannot  be  sustained,  under  the  act  of  1830.  That  it  was  not 
filed  and  prosecuted  under  the  limitations  and  restrictions,  and  ac- 
cording to  the  course  and  practice  of  a  court  of  chancery  in  such  a 
proceeding.  We  think  it  unnecessary  to  examine  whether  aU  the 
technical  rules  required  in  the  ordinary  course  of  chancery  proceed- 
ings, on  a  bill  of  review,  have  been  pursued  in  the  present  case.  The 
act  clearly  does  not  require  it  It  authorizes  bills  of  review  to  be 
filed  on  the  part  of  the  United  States,  for  the  purpose  of  revising  all 
or  any  of  the  decrees  of  the  said  court,  in  cases  wherein  it  shall  ap- 
pear to  the  said  court,  or  be  alleged  in  such  bills  of  review,  that  the 
jurisdiction  of  the  same  was  assumed,  in  any  case,  on  any  forged  war- 
rant, concession,  grant,  order  of  survey,  or  other  evidence  of  title.  If 
congress  had  a  right  to  provide  a  tribunal  in  which  the  remedy  might  be 
prosecuted,  they  clearly  had  a  right  to  prescribe  the  manner  in  which 
it  should  be  pursued*  The  great  and  leading  object  was  to  provide 
for  revising  the  original  decree,  or  granting  a  new  trial.  The  material 
aUegation  required  is,  that  the  original  decree  was  founded  upon 
some  forged  evidence  of  title ;  and  this  is  very  fully  set  out  in  the 
bill.  That  it  was  not  the  intention  of  the  law,  that  the  court  should 
be  confined  to  the  technical  rules  of  a  court  of  chancery  on  bills  of 
review,  is  evident  firom  the  provision  in  the  last  clause  of  the  1st 
section  of  the  act,  which  directs  the  court  to  proceed  on  such  bills  of 
review,  by  such  rules  of  practice  and  regulations  as  they  may  adopt 
for  the  execution  of  the  powers  vested  or  confirmed  in  them  by  the  act. 

4.  The  next  inquiry  is,  whether  the  appeUant,  Stewart,  has 

•  acquired  a  right  to  the  land,  by  reason  of  his  standing  in  [  *  241  ] 
the  character  of  a  bond  fide  purchaser.     The  record  contains 

an  admission,  on  the  part  of  the  United  States,  that  he  purchased 
the  claims  of  John  J.  Bowie,  by  deed,  for  a  valuable  consideration,  in 

^  2  Stats,  at  Large,  244. 
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good  faith,  sometime  in  November  or  December,  1838.  But  this  gavi 
him  no  fight  to  be  let  in  as  a  party  in  the  bill  of  review;  he  was' 
not  a  party  to  the  original  bill,  nor  could  he  connect  himself  with 
Sampeyreac,  the  only  party  to  the  bill,  he  being  a  fictitious  person ; 
and  the  interest  of  Stewart,  whatever  it  might  be,  was  acquired  long 
after  the  original  decree  was  entered.  He  was,  therefore,  a  perfect 
stranger  to  that  decree.  The  deed  purporting  to  have  been  given 
by  Sampeyreac  to  Bowie,  is  admitted  to  be  a  forgery.  Bowie,  of 
course,  had  no  interest,  legal  or  equitable,  which  he  would  convey  to 
Stewart  But  admitting  Stewart  to  have  been  properly  let  in  as 
a  party  in  the  bill  of  review,  the.  only  col<»rable  equity  which  he 
showed,  was  the  certificate  of  entry  given  by  the  register  of  the  land 
office,  December  13, 1828 ;  and  this  certificate,  founded  on  a  decree 
in  favor  of  Sampeyreac,  a  fictitious  person,  obtained  by  fraud,  and 
upon  forged  evidence  of  title.  This  certificate  is  entirely  unavail- 
able to  Stewart.  He  can  obtain  no  patent  under  it  if  the  original 
decree  should  remain  unreversed;  for  the  act  of  1830  forbids  any 
patent  thereafter  to  be  issued,  except  in  the  name  of  the  original 
party  to  the  decree ;  and  on  proof,  to  the  satisfaction  of  the  officers, 
that  the  party  applying  is  such  original  party  or  is  duly  authorized 
by  such  original  party^  or  his  heirs  to  receive  such  patent  The  original 
party  to  the  decree  being  a  fictitious  person,  no  title  would  pass  under 
the  patent,  if  issued  It  would  still  remain  in  the  United  States.  But 
Stewart  acquired  no  right  whatever  under  the  deed  firom  Bowie,  the 
latter  having  no  interest,  that  he  could  convey.  In  the  case  of  Polk's 
Lessee  v.  Wendall,  6  Wheat  308,  it  is  said  by  this  court,  that,  on 
general  principles,  it  is  incontestable  that  a  grantee  can  convey  no 
more  than  he  possesses.  Hence,  those  who  come  in  under  the  holder 
of  a  void  grant,  can  acquire  nothing. 

Upon  the  whole,  we  think,  Stewart  was  improperly  ad- 
[  *  242  ]  mitted  *  to  become  a  party ;  but,  considering  him  a  proper 
party,  he  has  shown  no  ground  upon  which  he  can  sustain 
a  right  to  the  land  in  the  question. 

The  decree  of  the  court  below  is  accordingly  affirmed,  with  costs. 


John  Barron,  Survivor  of  John  Craig,  for  the  Use  of  Luke  Tiernan, 
Executor  of  John  Craig,  v.  The  Mayor  and  City  Council  of 
Baltimore. 

7  P.  243. 

The  proTisioQ  in  the  5th  amendment  of  the  constitntion,  declaring  that  prirate  propertj  shall 
not  be  taken  for  public  nse  withoat  just  compensation,  is  onlj  a  limitation  of  the  power 
of  the  United  States ;  it  is  not  applicable  to  the  legislation  of  the  several  States. 
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Error  to  the  court  of  appeals  of  the  western  shore  of  the  State  of 
-Maryland 

Case  by  the  plaintiff  in  error  against  the  city  of  Baltimore,  to 
recover  damages  for  injuries  to  the  wharf-property  of  the  plaintiff, 
arising  from  the  acts  of  the  corporation. 

The  city,  in  the  asserted  exercise  of  its  corporate  authority  over 
the  harbor,  the  paving  of  streets,  and  regulating  grades  for  paving, 
and  over  the  health  of  Baltimore,  diverted  from  their  accustomed  and 
natural  course,  certain  streams  of  water,  which  flow  from  the  range 
of  hills  bordering  the  city,  and  diverted  them,  so  that  they  made  de- 
posits of  sand  and  gravel  near  the  plaintifPs  wharf,  and  thereby  ren- 
dered the  water  shallow,  and  prevented  the  access  of  vessels. 
•  The  decision '  of  Baltimore  county  court  was  against  the  [  *  244  ] 
defendants,  and  a  verdict  for  $4,500  was  rendered  for 
the  plaintiff.  The  court  of  appeals  reversed  the  judgment  of  Balti- 
more county  court,  and  did  not  remand  the  case  to  that  court. for  a 
further  trial.  From  this  judgment  the  defendant  in  the  court  of  ap- 
peals, prosecuted  a  writ  of  error  to  this  court. 

Mayer ^  for  the  plaintiffs. 

Taney  and  Scottj  contra,  were  stopped  by  the  court 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  247  ] 

The  judgment  brought  up  by  this  writ  of  error  having 
been  rendered  by  the  court  of  a  State,  this  tribunal  can  exercise  no 
jurisdiction  over  it,  unless  it  be  shown  to  come  within  the  provisions 
of  the  25th  section  of  the  Judicial  ActJ 

The  plaintiff  in  error  contends  that  it  comes  within  that  clause  in 
the  5th  amendment  to  the  constitution,  which  inhibits  the  taking  of 
private  property  for  public  use,  without  just  compensation.  He  insists 
that  this  amendment,  being  in  favor  of  the  liberty  of  the  citizen, 
ought  to  be  so  construed  as  to  restrain  the  legislative  power  of  a  State, 
as  well  as  that  of  the  United  States.  If  this  proposition  be  untrue, 
the  court  can  take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  importance,  but 
not  of  much  difficulty. 

The  constitution  was  ordained  and  established  by  the  people  of 
the  United  States  for  themselves,  for  their  own  government  and  not 
for  the  government  of  the  individual  States.  Each  State  established 
a  constitution  for  itself,  and,  in  that  constitution,  provided  such  limi* 
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tations  and  restrictions  on  the  powers  of  its  particular  government  as 
its  judgment  dictated.  The  people  of  the  United  States  framed  such 
a  government  for  the  United  States  as  they  supposed  best  adapted 
to  their  situation,  and  best  calculated  to  promote  their  interests.  The 
powers  they  conferred  on  this  government  were  to  be  exercised  by 
itself;  and  the  limitations  on  power,  if  expressed  in  general  terms, 
are  naturally,  and,  we  think,  necessarily  applicable  to  the  govern- 
ment created  by  the  instrument.  They  are  limitations  of  power 
granted  in  the  instrument  itself;  not  of  distinct  governments,  framed 
by  different  persons  and  for  different  purposes. 

If  these  propositions  be  correct,  the  5th  amendment  must  be  under- 
stood as  restraining  the  power  of  the  general  government,  not  as 
»  applicable  to  the  States.  In  their  several  constitutions  they 
[  *  248  ]  have  imposed  such  restrictions  on  their  respective  *  govern- 
ments as  their  own  wisdom  suggested;  such  as  they  deemed 
most  proper  for  themselves.  It  is  a  subject  on  which  they  judge  ex- 
clusively, and  with  which  others  interfere  no  further  than  they  are 
supposed  to  have  a  common  interest. 

J^he  counsel  for  the  plaintiff  in  error  insists  that  the  constitution 
was  intended  to  secure  the  people  of  the  several  States  against  the 
undue  exercise  of  power  by  their  respective  state  governments ;  as 
weU  as  against  that  which  might  be  attempted  by  their  general 
government.  In  support  of  this  argument  he  relies  on  the  inhibitions 
contained  in  the  10th  section  of  the  1st  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive  argument 
in  support  of  the  opinion  already  indicated  by  the  court. 

The  preceding  section  contains  restrictions  which  are  obviously 
intended  for  the  exclusive  purpose  of  restraining  the  exercise  of  power, 
by  the  departments  of  the  general  government  Some  of  them  use 
language  applicable  only  to  congress ;  others  are  expressed  in  general 
terms.  The  3d  clause,  for  example,  declares  that  "  no  bill  of  attain- 
der or  ex  post  facto  law  shall  be  passed."  No  language  can  be  more 
general ;  yet  the  demonstration  is  complete  that  it  applies  solely  to 
the  government  of  the  United  States.  In  addition  to  the  general 
arguments  furnished  by  the  instrument  itself,  some  of  which  have 
been  already  suggested,  the  succeeding  section,  the  avowed  purpose 
of  which  is  to  restrain  state  legislation,  contains  in  terms  the  very 
prohibition.  It  declares  that  "  no  State  shall  pass  any  bill  of  attain- 
der or  ea;j!?05^/acto  law."  This  provision,  then,  of  the  9th  section, 
however  comprehensive  its  language,  contains  no  restriction  on  state 
legislation. 

The  9th  section  having  enumerated,  in  the  nature  of  a  bill  of  rights, 
the  limitations  intended  to  be  imposed  on  the  powers  of  the  general 
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government,  the  10th  proceeds  to  enumerate  those  which  were  to 
operate  on  the  state  legislatures.  These  restrictions  are  brought 
together  in  the  same  section,  and  are  by  express  words  applied  to  the 
States.  "  No  State  shall  enter  into  any  treaty,"  &c  Perceiving  that 
in  a  constitution  framed  by  the  people  of  the  United  States  for  the 
government  of  all,  no  limitation  of  the  action  of  government 
on  •  the  people  would  apply  to  the  state  government,  unless  [  *  249  ] 
expressed  in  terms ;  the  restrictions  contained  in  the  10th 
section  are  in  direct  words  so  applied  to  the  States. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally  restrain 
state  legislation  on  subjects  intrusted  to  the  general  government,  or 
in  which  the  people  of  all  the  States  feel  an  interest. 

A  State  is  forbidden  to  enter  into  any  treaty,  alliance,  or  confedera- 
tion. If  these  compacts  are  with  foreign  nations,  they  interfere  with 
the  treaty-making  power,  which  is  conferred  entirely  on  the  general 
government;  if  with  each  other,  for  political  purposes,  they  can 
scarcely  fail  to  interfere  with  the  general  purpose  and  intent  of  the 
constitution.  To  grant  letters  of  marque  and  reprisal,  would  lead 
directly  to  war ;  the  power  of  declaring  which  is  expressly  given  to 
congress.  To  coin  money  is  also  the  exercise  of  a  power  conferred 
on  congress.  It  would  be  tedious  to  recapitulate  the  several  limita- 
tions on  the  powers  of  the  States  which  are  contained  in  this  section^ 
They  will  be  found,  generally,  to  restrain  state  legislation  on  subjects 
intrusted  to  the  government  of  the  Union,  in  which  the  citizens  of 
all  the  States  are  interested.  In  these  alone  were  the  whole  people 
concerned.  The  question  of  their  application  to  States  is  not  left  to 
construction.     It  is  averred  in  positive  words. 

U  the  original  constitution,  in  the  9th  and  10th  sections  of  the  1st 
article,  draws  this  plain  and  marked  line  of  discrimination  between 
the  limitations  it  imposes  on  the  powers  of  the  general  government, 
and  on  those  of  the  States;  if  in  every  inhibition  intended  to  act  on 
state  power,  words  are  employed  which  directly  express  that  intent ; 
some  strong  reason  must  be  assigned  for  departing  from  this  safe  and 
judicious  course  in  framing  the  amendments,  before  that  departure 
can  be  assumed. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  States,  or  any  of  them,  required 
changes  in  their  constitutions ;  had  they  required  additional  safe- 
guards to  liberty  from  the  apprehended  encroachments  of  their  par- 
ticular governments ;  the  remedy  was  in  their  own  hands,  * 
and  would  have  been  applied  by  themselves.  A  *  conven-  [  *  250  ] 
tion  would  have  been  assembled  by  the  discontented  State, 
and  the  required  improvements  would  have  been  made  by  itself.  The 
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anwieldy  and  cumbrous  machinery  of  procuring  a  recommendation 
from  two  thirds  of  congress,  and  the  assent  of  three  fourths  of  their 
*<i9ter  States,  could  never  have  occurred  to  any  human  being  as  a 
mode  of  doing  that  which  might  be  effected  by  the  State  itself.  Had 
the  firamers  of  these  amendments  intended  them  to  be  limitations  on 
the  powers  of  the  state  governments,  they  would  have  imitated  the 
framers  of  the  original  constitution,  and  have  expressed  that  intention. 
Had  congress  engaged  in  the  extraordinary  occupation  of  improving 
the  constitutions  of  the  several  States  by  affording  the  people  addi- 
tional protection  from  the  exercise  of  power  by  their  own  govern- 
ments in  matters  which  concerned  themselves  alone,  they  would  have 
declared  this  purpose  in  plain  and  intelligible  language. 

But  it  is  universally  understood,  it  is  a  part  of  the  history  of  the 
day,  that  the  great  revolution  which  established  the  constitution  of 
the  United  States,  was  not  effected  without  immense  opposition. 
Serious  fears  were  extensively  entertained  that  those  powers  which 
vhe  patriot  statesmen,  who  then  watched  over  the  interests  of  our 
30untry,  deemed  essential  to  union,  and  to  the  attainment  of  those 
invaluable  objects  for  which  union  was  sought,  might  be  exercised 
in  a  manner  dangerous  to  liberty.  In  almost  every  convention  by 
vhich  the  constitution  was  adopted,  amendments  to  guard  against 
•he  abuse  of  power  were  recommended.  These  amendments  de- 
manded security  against  the  apprehended  encroachments  of  the 
general  government,  not  against  those  of  the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed  to  quiet 
fears  thus  extensively  entertained,  amendments  were  proposed  by  the 
required  majority  in  congress,  and  adopted  by  the  States.  These 
amendments  contain  no  expression  indicating  an  intention  to  apply 
them  to  the  state  governments.     This  court  cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  5th  amendment  to  the 

constitution,  declaring  that  private  property  shall  not  be  taken  for 

public  use  without  just  compensation,  is  intended  solely  as 

[  •  251  ]  a  limitation  on  the  exercise  of  power  by  the  *  government 

of  the  United  States,  and  is  not  applicable  to  l^he  legislation 

)f  the  States.     We  are  therefore  of  opinion,  that  there  is.  no  repug- 

.lancy  between  the  several  acts  of  the  general  assembly  of  Maryland, 

given  in  evidence  by  the  defendants  at  the  trial  of  this  cause,  in  the 

court  of  that  State,  and  the  constitution  of  the  United  States.     This 

court,  therefore,  has  no  jurisdiction  of  the  cause ;  and  it  is  dismissed. 

14  1^640;  6H.410;  10  H.  611;  18  H.  71 :  20H.8I;  6Wal.476;  7Wal.821;  9W.278; 
16  W.  125  ;  21  W.  657  ;   2  O.  662^   7  O.  689.    . 
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Charlbs  Vattier,  Appellant,  v.  Thomas  S.  Hinde,  James  B.  Hinds, 
Martha  Hinde,  and  John  M.  Hinde,  Infants,  &c. 

7  P.  252. 

Though  the  complainant  may  be  obliged  to  join  a  party  who  is  witliin  the  jurisdiction  m 

order  to  a  final  decree,  yet  if  his  joinder  would  defeat  the  jurisdiction^  and  the  decree  can 

be  so  framed  as  not  to  affect  his  interest,  he  may  be  stricken  out,  and  the  suit  may  proceed 

against  the  other  defendants. 
A  disclaimer  on  the  record,  by  a  party  whose  name  is  stricken  out  to  sustain  the  jurisdiction, 

will  be  noticed  by  the  court  so  far  as  to  learn  from  it  what  his  interest  is. 
When  a  suit  has  been  revived  by  a  bill.of  revivor,  the  evidence  which  had  been  taken  is  utfcd 

as  if  no  abatement  had  occurred. 
The  reversal  of  a  decree  does  not  annul  an  agreement  of  the  parties  as  to  the  admission  of 

evidence. 
The  protection  extended  by  a  court  of  equity  to  a  bond  fide  purchaser,  belongs  only  to  the 

purchaser  of  the  legal  title  without  notice  of  an  outstanding  equity.     He  who  purchases 

no  legal  title  cannot  have  this  protection. 
The  court  cannot  act  on  a  title  stated  only  in  a  special  replication,  filed  without  leave  of 

court. 

The  case  is  stated  in  the  opinion  of  the  court     It  was  formerly 
before  the  court,  and  is  reported  1  Pet.  241. 

Caswell^  for  the  appellant. 
Ewing  and  Clay,  for  the  appellee. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  254  ] 

This  suit  was  originally  brought  in  the  court  of  the  United 
States  for  the  7th  circuit  and  district  of  Ohio,  sitting  in  chancery,  by 
Thomas  S.  Hinde,  and  Belinda,  his  wife,  for  the  conveyance  of  a  lot  of 
ground  in  the  town  of  Cincinnati,  designated  in  the  plan  of  the  town 
by  the  number  86. 

The  bill  alleges,  that  Abraham  Garrison,  under  whom  all  parties 
claim,  sold  and  conveyed  the  said  lot  of  ground  to  William  and 
Michael  Jones,  as  is  proved  by  his  receipt  in  the  following  words : 
"  Received,  Cincinnati,  10th  September,  1790,  of  William  and  Michael 
Jones,  £50  135.  3d.,  in  part,  of  a  lot  opposite  Mr.  Coun's,  in  Cincin- 
nati, for  $250,  which  I  will  make  them  a  warrantee  deed  for  on  or 
before  the  20th \iay,  this  instant  Signed,  Abraham  Garrison. 
"  Test,    Jacob  AwL" 

That  a  deed  was  executed  the  succeeding  day,  which  has  been  lost 
That  on  the  26th  of  March,  1800,  William  Jones,  acting  for  and  in 
the  name  of  William  and  Michael  Jones,  conveyed  the  lot 
to  Thomas  Doyle,  Jr.,  then  an  infant ;  and  *  that  his  father,   [  *  255  J 
Thomas  Doyle,  took  possession  of  it  in  the  name  of  his 
son,  and  retained  possession  until  his  death ;  that  the  said  Thoman 

VOL.  X  40 
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Doyle,  Jr.  having  survived  both  his  parents,  died  under  age  in  the 
year  1811,  leaving  the  plainti£^  Belinda,  his  sister  by  the  mother's 
side,  and  heir  at  law. 

The  bill  then  allege's  that  in  the  year  1814  the  plaintiff,  Thomas  S. 
Hinde,  in  right  of  his  wife,  took  possession  of  the  said  lot  and  placed 
a  tenant  on  it;  after  which,  in  the  year  1819,  he  obtained  a  deed  of 
confirmation  from  William  Jones. 

The  bill  further  charges,  that  James  Findley,  Charles  Vattier, 
Robert  Ritchie,  William  Lytle,  George  Ely,  and  William  Dennison, 
knowing  the  title  of  the  plaintiffs,  but  discovering  that  the  deed  from 
Garrison  to  William  and  Michael  Jones  was  lost,  have  procured  a 
deed  from  Garrison  to  some  one  of  them,  and  have  turned  his  tenant 
out  of  possession.  The  plaintiffs  have  commenced  an  ejectment 
against  the  tenants  in  possession,  but  are  advised  that  they,  cannot 
support  it.  They  therefore  pray  for  a  conveyance  for  discovery  and 
for  general  relief. 

The  receipt  of  Abraham  Garrison  to  William  and  Michael  Jones, 
and  the  deed  of  William,  purporting  to  convey  for  Michael  and  him- 
self, with  the  deed  of  confirination  executed  by  Michael,  are  filed  as 
exhibits.  The  record  also  contains  a  deed  of  John  C.  Symmes,  dated 
the  Slst  of  July,  1795,  conveying  the  lot  to  Abraham  Garrison.  The 
deed  from  Jones  to  Doyle  is  in  the  name  of  William  and  Michael 
Jones,  and  is  signed  W.  and  M.  Jones ;  but  concludes :  "  In  witness 
whereof  the  said  William  Jones  hath  hereunto  set  his  hand  and  seal, 
the  day  and  year  first  above  mentioned." 

James  Findley  answers,  that  having  obtained  a  judgment  for  a 
large  sum  against  Charles  Vattier,  the  lot  86,  with  other  real  prop- 
erty to  a  large  amount,  was  transferred  to  him  in  the  year  1807  in 
satisfaction  thereof,  and  possession  of  the  lot  was  given.  In  the  year 
1815  he  was  informed  that  Abraham  Garrison  claimed  the  lot,  and 
on  searching  the  record  could  find  no  conveyance  from  him  for  it 
He  purchased  it  from  Garrison  for  the  sum  of  $700,  on  condition  of 
his  conveying  twenty-three  feet,  part  thereof  to  Abraham 
[  *  256  ]  Garrison,  Jr.,  *  the  son  of  the  vendor.  Conveyances  were 
executed  in  pursuance  of  this  contract  Previous  to  this 
purchase,  he  understood  that  Thomas  Doyle  was  onfce  the  owner  of 
the  lot,  that  it  had  been  sold  at  a  sheriff's  sale  as  his  property,  and 
purchased  by  Charles  Vattier.  When  he  purchased.  Garrison  assured 
him  that  he  had  never  sold  the  lot ;  and  his  inquiries  among  the  old 
settlers  respecting  the  sale  to  William  and  Michael  Jones,  were  an- 
swered by  assurances  that  they  knew  nothing  more  than  report,  that 
Thomas  Doyle  had  claimed  the  lot,  and  that  it  was  sold  by  the  sheriff 
as  his  property.     Never  heard  that  the  plaintiff,  T.  S.  Hinde,  had 
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been  in  possession.     In  April,  1818,  on  a  compromise  with  Charles 
Vattier,  he  conveyed  to  him  all  his  interest  in  the  lot 

The  deed  from  Findley  to  Vattier  is  made  in  consideration  of  one 
dollar,  and  a  final  settlement  of  all  claims. 

The  answer  of  Charles  Vattier  states,  that  in  the  year  1800  the  lot 
was  advertised  by  the  sheriff  of  Hamilton  county  to  be  sold  under 
execution,  issued  on  a  judgment  he  obtained  against  Thomas  Doyle, 
at  which  sale  he  became  the  purchaser  at  the  price  of  ^20.  Neither 
the  return  of  the  sale  nor  the  deed  made  to  him  by  the  sherifi*  can  be 
found.  He  has  no  other  knowledge  of  the  title  of  Thomas  Doyle 
than  that  the  lot  was  called  his.  He  held  possession  under  the  sale 
until  James  Findley  became  possessed  thereof  in  1807.  In  the  year 
1818  James  Findley  conveyed  the  lot  to  him  for  a  valuable  consider- 
ation, after  which  he  conveyed  to  William  Lytic. 

The  answer  of  William  Lytic  states,  that  he  purchased  part  of  the 
lot  86  from  Charles  Vattier  in  1818,  for  $15,400.    He  had  no  knowl 
edge  of  the  claim  of  Thomas  Doyle,  Jr.     Some  time  before  the  pur- 
chase he  had  heard  that  Mr.  Hinde  had  taken  possession  of  some  lots 
claimed  by  Thomas  Doyle,  deceased,  but  does  not  recollect  which  lots. 

The  answer  of  Robert  Ritchie  states,  that  he  is  a  purchaser  for  a 
valuable  consideration,  without  notice  of  that  part  of  the  lot  No.  86 
which  was  conveyed  by  James  Findley  to  Abraham  Garrison,  Jr. 

Sundry  depositions  were  taken  and  exhibits  filed,  after  which  the 
cause  came  on  to  be  heard,  and  the  court  decreed  Charles 
•  Vattier  and  Robert  Ritchie  severally  to  convey  to  the  plain-   [  *  257  ] 
tiffs  the  parts  they  respectively  held  of  the  lot  86.     From 
this  decree  the  defendants  appealed  to  this  court. 

On  a  hearing,  the  decree  was  reversed,  because  Abraham  Garrison 
was  not  made  a  party ;  and  the  cause  was  remanded  to  the  circuit 
court  with  directions  to  permit  the  plaintiffs  to  amend  their  bill,  and 
make  Abraham  Grarrison  a  party,  and  to  proceed  de  novo. 

On  the  return  of  the  cause  to  the  circuit  court,  the  death  of  the 
plaintifi*,  Belinda,  being  suggested,  the  suit  was  revived  as  to  her 
heirs ;  and  a  bill  of  revivor,  and  an  amended  and  supplemental  bill 
was  filed,  making  Abraham  Gtirrison  a  party. 

The  bill,  after  reciting  the  matter  of  the  original  bill,  and  stating 
the  death  of  Belinda  Hinde  without  issue,  whereby  the  plaintifi*,  T. 
S.  Hinde,  became  entitled  to  a  life-estate,  as  tenant  by  the  courtesy, 
and  the  other  plaintiffs,  who  are  infants,  were  entitled  as  the  only 
issue  and  heirs  of  the  said  Belinda ;  prays  that  the  suit  and  all  the 
proceedings  in  it  may  stand  revived  and  be  prosecuted  by  the  said 
Thomas,  for  himself,  and  for  them  as  their  next  friend.  The  bill  then 
charges  that  James  Bradford,  Thomas  Doyle,  and  John  Bradshaw 
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were  brother  officers ;  that  Bradshaw  executed  a  voluntary  bond  to 
Thomas  Doyle,  the  son  of  Thomas  Doyle,  binding  himself  to  convey 
to  him  250  acres  of  land,  part  of  a  large  tract,  which  is  very  valu- 
able. This  bond  was  delivered  to  Thomias  Doyle,  the  father,  for  the 
benefit  of  his  son,  who  afterwards  sold  the  land  to  Samuel  C.  Vance 
for  a  large  sum  of  money,  which  he  received.  To  indemnify  his  son, 
he  procured  the  lot  No.  86  to  be  conveyed  to  him.  This  intention 
was  declared  at  the  time.  He  was  then  indebted,  but  not  insol- 
vent Cincinnati  then  contained  not  more  than  100  inhabitants, 
and  this  transaction  was  generally  known.  After  the  execution  of 
the  bond  to  T.  Doyle,  the  son,  J.  Bradshaw,  departed  this  life  leaving 
a  will  in  which  he  devised  his  whole  estate  to  T.  Doyle  the  elder. 
The  estate  of  the  father  descended  to  his  son,  and  on  his  death  to  his 
half-sister  Belinda,  after  which  the  plaintiff,  T.  S.  Hinde,  confirmed 
the  sale  to  Vance. 

After  T.  Doyle,  the  father,  had  taken  possession  of  lot 
1  •  258  ]   No.  •  86  for  his  son,  sundry  lots  in  Cincinnati  were  sold  as 
his  property  under  execution,  some  of  which  were  purchased 
by  Vattier ;  but  lot  86  was  not  among  them. 

It  remained  open  and  unimproved  until  1814,  when  the  plaintiff^ 
T.  J.  Hinde,  took  possession  and  placed  a  tenant  on  it. 

Vattier,  erroneously  supposing  himself  to  have  purchased  this  lot 
86  among  others,  examined  into  the  title,  and  must  have  become 
fully  apprised  of  the  title  of  T.  Doyle  the  younger,  as  the  deed  from 
Jones  to  him  was  on  record,  and  recites  the  deed  from  Garrison  to 
Jones.  In  consequence  of  this,  he  took  depositions  in  perpetuam  rei 
memoriam,  to  prove  that  the  consideration  of  the  deed  to  the  son 
moved  from  the  father.    • 

About  the  year  1807,  Vattier,  being  largely  indebted  to  Findiey, 
transferred  to  him  a  large  quantity  of  property,  among  which  lot  86 
was  supposed  to  be  included.  It  is  understood  that  no  money  passed 
on  this  arrangement  between  Vattier  and  Findiey,  nor  were  the  rela- 
tions of  the  parties  changed. 

Findiey  examined  into  the  title  and  became  acquainted  with  its 
history  from  the  recorder,  T.  Henderson.  He  determined  to  acquire 
the  legal  title  from  Garrison,  which  he  did  acquire  at  the  price  of 
$700,  and  the  conveyance  of  twenty-three  feet,  part  of  the  lot,  to  the 
son  of  the  vendor.     The  lot  was  then  worth  $30,000. 

In  1818,  Findiey  and  Vattier  readjusted  their  affairs,  and  lot  No. 
86,  so  far  as  Findiey  retained  the  title,  was  reconveyed  to  Vattier. 
He  sold  to  Lytle  for  $15,000,  who  never  paid  any  money ;  and  the 
contract  has  been  cancelled.  The  bill  prays  for  a  discovery  and  for 
a  conveyance. 
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The  answer  of  Abraham  Oarrison  acknowledges  the  sale  and  con« 
veyance  to  William  and  Michael  Jones,  and  the  receipt  of  the  pur- 
chase-mojiey.  He  admits  the  receipt  filed  in  the  canse.  He  was 
induced  to  make  the  conveyance  to  Findley,  by  the  assurance  that 
the  equitable  title  was  ahready  in  him.  He  disclaims  all  title  oi 
interest,  and  prays  to  be  dismissed. 

The  defendant.  Garrison,  having  disclaimed  all  interest,  and  it  ap- 
pearing that  he  was  a  citizen  of  Illinois,  and  the  defendants  who  pur- 
chased the  twenty-three  feet  of  land  sold  by  Findley  to  Abraham 
Garrison,  Jr.,  having  filed  their  answers  denying  notice,  and 
the  plaintifis  admitting  that  notice  could  •not  be  fixed  on  [  ^259  ] 
them ;  the  court,  with  the  consent  of  the  plaintiff,  decreed 
that  the  bill  be  dismissed  as  to  them. 

The  answer  of  Charles  Vattier  states  the  amendment  of  the  bill 
by  which  Grarrison  was  made  a  party,  and  the  subsequent  dismission 
of  the  bill  as  to  him ;  wherefore  he  prays  that  the  whole  bill  may  be 
dismissed. 

He  does  not  admit  that  Belinda  Bradford  was  the  heir  at  law  of 
James  Bradford,  or  that  she  was  born  in  lawful  wedlock ;  nor  does 
he  admit  the  marriage  of  Thomas  Doyle  with  the  mother  of  the  said 
Belinda,  or  the  birth  of  T.  Doyle,  Jr. 

He  denies  that  the  said  Belinda  was  the  heir  of  T.  Doyle,  Jr.  He 
admits  the  conveyance  of  the  lot  from  John  Cleves  Symmes,  in  1795 
to  A.  Garrison,  and  that  some  contract  was  made  by  Garrison  with 
W.  and  M.  Jones,  and  that  Ww  and  M.  Jones  sold  their  equitable 
title  to  T.  Doyle,  who  took  possession  in  his  own  right  and  not  in 
right  of  his  son.  The  consideration  moved  from  the  father ;  conse- 
quently, if  the  conveyance  was  made  to  the  son,  he  held  in  trust  for 
his  father. 

The  deed  firom  Jones  was  made,  he  says,  to  the  son  firaudulently, 
for  the  sole  purpose  of  defrauding  creditors.  He  denies  that  the 
father  was  indebted  to  the  son.  ^  He  denies  that  the  lot  lay  open  and 
unimproved.  It  was  in  possession  of  the  defendant,  who  made  some 
^mall  improvements  on  it. 

He  obtained  a  judgment  against  the  elder  Doyle  in  February,  1801, 
upon  which  an  execution  issued,  which  was  levied  on  lot  86.  An 
inquest,  summoned  to  ascertain  the  value  of  the  premises,  returned 
that  Thomas  Doyle  was  seised  of  lot  No.  86,  and  that  its  clear  yearly 
value  was  $12.  A  writ  of  venditioni  exponas  was  issued,  which  was 
stayed  by  supersedeas  ;  but  the  judgment  was  affirmed ;  after  which 
the  lot  was  sold  under  execution,  and  the  defendant,  Vattier,  became 
the  purchaser.  There  having  been  lots  sold  on  the  same  day,  the 
sheiiiff  conveyed  to  Mr.  Bamet  the  lot  sold  to  the  defendant,  and  to 

40* 
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the  defendant  the  lot  Hold  to  Mr.  Bamet.  The  mistake  was  corrected 
by  Mr.  Barnet  so  far  as  his  own  interest  was  concerned,  but  was 
neglected  by  the  defendant 

Some  time  after  his  porchase,  he  heard  of  the  cledm  of  young 
Doyle,  and  on  being  told  by  Jones  that  the  purchase-money 
f  •  260  ]  •  was  paid  by  the  father,  he  took  depositions  to  perpetuate 
testimony 

He  denies  that  Belinda,  the  late  wife  of  T.  S.  Hinde,  was  the  heir 
of  T.  Doyle,  Jr. 

He  admits  that,  upon  a  final  settlement  with  Findley,  the  lot  was 
reconveyed  to  him  at  the  price  of  $15,000.  He  also  admits  the  sale 
to  Lytle,  and  a  reconveyance  of  the  property,  the  purchase-money 
not  having  been  paid. 

The  same  defendant  afterwards  filed  an  amended  answer,  in 
which  he  states  that,  at  the  time  of  filing  the  original  bill,  Belinda 
Hinde,  the  plaintiff  whose  right  was  asserted  therein,  had  no  title  to 
the  lot  86.  That  on  the  5th  day  of  October,  1814,  she,  with  her  hus- 
band, Thomas  S.  Hinde,  executed  and  delivered  to  Alexander  Cum- 
mins, a  deed  of  beurgain  and  sale,  whereby  they  conveyed  the  said 
lot  to  him  in  fee-simple,  which  deed  was  recorded  in  the  court  of 
Hamilton  county,  a  copy  of  which  is  exhibited  with  the  answer. 

In  their  replication,  the  plaintiffs  admit  the  execution  of  the  deed 
set  forth  in  the  amended  answer,  but  aver  that  if  the  deed  was  sufiS- 
cient  in  law  to  transfer  the  estate  of  the  said  Belinda  in  the  premises, 
which  they  do  not  admit,  it  was  intended  to  vest  the  same  in  the 
said  Alexander,  in  trust  to  reconvey  the  same  to  the  said  Thomas,  to 
be  held  by  him  in  trust  for  the  use  and  benefit  of  the  said  Belinda 
and  her  heirs ;  and  for  this  purpose  the  said  Alexander  did,  on  the 
5th  day  of  October,  1814,  reconvey  the  said  lot  to  the  said  Thomas. 
And  afterwards,  in  March,  1815,  did  execute  another  deed  for  the 
same  purposes,  which  last-mentioned  deed  was  properly  recorded  in 
Hamilton  county. 

The  defendants  rejoin  to  this  replication. 

On  a  hearing,  the  court  dismissed  the  bill  as  to  Lytle  and  Findley, 
they  appearing  to  have  no  interest  in  the  premises ;  and  decreed  that 
Charles  Vattier  do,  within  sixty  days,  release  to  the  plaintiffe  so 
much  of  lot  86  as  was  conveyed  to  him  by  James  Findley.  From 
this  decree  the  defendant,  Charles  Vattier,  appealed  to  this  court. 

The  counsel  for  the  appellant  assigns  several  errors  in  the  decree. 
The  first  is,  that  the  court  had  no  jurisdiction,  the  defendant| 
[  •  261  ]  *  Garrison,  being  a  citizen  of  the  State  of  Ulinob.  He  con- 
tends that,  in  suits  between  citizens  of  the  United  States, 
all  the  parties  on  one  side  must  be  citizens  of  the  State  in  which  the 
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Buit  is  brought ;  and  that  the  jiirisdiction  of  the  court  depends  on  the 
state  of  parties  at  the  institution  of  the  suit  In  support  of  this  prop- 
osition he  cites  MoUan  et  aL  v.  Torrance,  9  Wheat  537.  In  that 
case,  a  plea  to  the  jurisdiction  averred  that  the  plaintiff  and  defend- 
ant are  both  citizens  of  the  State  of  Mississippi.  On  demurrer,  this 
plea  was  held  ill,  because  the  jurisdiction  of  the  court  depended  on 
the  state  of  the  parties  at  the  institution  of  the  suit,  and  not  at  the 
time  of  the  plea  pleaded. 

The  same  objection  was  made,  and  the  same  case  cited  in  support 
of  it,  in  Connolly  et  aL  v.  Taylor  et  aL  2  Pet  556.  In  that  case  the 
court  said,  "  where  there  is  no  change  of  party,  a  jurisdiction  depend- 
ing on  the  condition  of  the  party  is  governed  by  that  condition  as  it 
was  at  the  commencement  of  the  suit"  But  this  principle  was  not 
supposed  to  be  applicable  to  a  suit  brought  by  or  against  several 
individuals,  whose  names  were  struck  out  during  its  progress.  In  the 
case  of  Connolly  et  aL  v.  Taylor  et  aL  the  plaintiffs  were  aliens  and 
a  citizen  of  Pennsylvania.  The  defendants  were  citizens  of  the  State 
of  Kentucky,  in  which  the  suit  was  brought,  except  one,  who  was  a 
citizen  of  Ohio.  As  between  the  citizen  of  Pennsylvania  and  of 
Ohio,  the  court,  sitting  in  Kentucky,  could  exercise  no  jurisdiction. 
"  Had  the  cause,"  said  the  court,  "  come  on  for  a  hearing  in  this  state 
of  parties,  a  decree  could  not  have  been  made  in  it  for  the  want  of 
jurisdiction."  The  name  of  the  citizen  of  the  United  States,  who 
was  originally  a  plaintiff,  was,  however,  struck  out  before  the  cause 
came  to  a  tiearing,  and  the  jurisdiction  was  sustained. 

This  case  is,  we  think,  in  point  A  decree  between  all  the  original 
parties  could  not  have  been  made.  Those  plaintiffs  who  had  a  right 
to  sue  all  the  defendants,  had  in  their  bill  united  with  themselves  a 
person  between  whom  and  one  of  the  defendants  the  court  could  not 
take  jurisdiction.  By  striking  out  his  name,  the  impediment  was 
removed,  and  the  jurisdiction  between  the  other  parties  remained  as 
it  would  have  stood  had  his  name  never  been  inserted  in 
the  bill.  The  *  court  could  perceive  no  objection  founded  in  [  ^262  ] 
convenience  or  in  law  to  this  course. 

It  is  impossible  to  draw  a  distinction,  so  Jar  as  respects  jurisdiction, 
between  striking  out  the  name  of  a  plaintiff  and  of  a  defendant 
The  citizen  of  Ohio  may  have  been  a  more  necessary  party  in  the 
cause  than  the  citizen  of  Pennsylvania.  Had  it  been  otherwise,  the 
same  principle  which  sustained  the  one  alteration  would  have  sus- 
tained the  other. 

In  the  case  of  Cameron  v.  IVTRoberts,  3  Wheat  691,  John  M'Rob- 
erts,  a  citizen  of  Kentucky,  filed  his  bill  in  the  court  of  the  United 
States  against  Charles  Cameron,  a  citizen  of  Virginia,  and  other 
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defendants,  without  any  designation  of  their  citizenship.  The  de- 
fendants appeared  and  answered,  and  a  decree  was  pronounced  for  the 
plainti£  Upon  a  motion  to  set  aside  the  decree,  and  to  dismiss  the 
suit  for  want  of  jurisdiction,  the  judges  were  divided  in  opinion  on 
the  following  points,  which  was  certified  to  this  court: — 

"  Had  the  district  court  jurisdiction  of  the  cause  as  to  the  defend- 
ant, Cameron,  and  the  other  defendants  ?  If  not,  had  the  court  juris- 
diction to  the  defendant,  Cameron,  alone  ?  " 

The  certificate  of  this  court  was,  that  if  a  joint  interest  vested  in 
Cameron  and  the  other  defendants,  the  court  had  no  jurisdiction  over 
the  cause.  If  a  distinct  interest  vested  in  Cameron,  so  that  substan- 
tial justice  (so  far  as  he  was  interested)  could  be  done  without  2iSect- 
ing  the  other  defendants,  the  jurisdiction  of  the  court  might  be  exer- 
cised as  to  him  alone. 

The  other  defendants  were  represented,  on  the  motion,  to  be  citi- 
zens of  Kentucky ;  but  this  is  of  no  importance,  since  the  jurisdiction 
of  the  court  was  as  much  affected  by  the  omission  to  aver  that  they 
were  aliens  or  citizens  of  some  other  State,  as  it  would  have  been  by 
the  averment  that  they  were  citizens  of  Kentucky. 

This  certificate  applies  to  the  state  of  parties  at  the  time  of  the 
decree,  and  affirms  this  principle.  If  the  defendants  have  distinct 
interests,  so  that  substantial  justice  can  be  done  by  decreeing  for  or 
against  one  or  more  of  them,  over  whom  the.  court  has  jurisdiction, 
without  affecting  the  interests  of  the  others,  its  jurisdiction  may  be 
exercised  as  to  them. 

If,  then,  when  this  cause  came  on  for  hearing,  Abraham 

[  •  263  ]  •  Grandson  had  still  been  a  defendant,  a  decree  might  then 

have  been  pronounced  for  or  against  the  other  defendants, 

and  the  bill  have  been  dismissed  as  to  him,  if  such  decree  could  have 

been  pronounced  as  to  them  without  affecting  his  interests. 

We  perceive  no  principle  of  reason  or  law  which  opposes  this 
course.  The  incapacity  of  the  court  to  exercise  jurisdiction  over 
Grarrison  could  not  affect  their  jurisdiction  over  other  defendants 
whose  interests  were  not  connected  with  his,  and  firom  whom  he  was 
separated  by  dismissing  the  bill  as  to  him. 

The  second  error  assigned  is  attended  with  more  difficulty.  It  is, 
that  Abraham  Garrison  is  a  necessary  party,  without  whom  a  decree 
ought  not  to  be  made.  This  objection  derives  additional  force  firom 
the  fact  that  the  former  decree  was  reversed  because  he  had  not  been 
made  a  party.  Did  the  case  now  appear  under  precisely  the  same 
circumstances  as  at  the  former  hearing,  the  same  decree  would  un- 
doubtedly be  now  pronounced.  But  it  is  insisted  by  the  counsel  for 
the  appellees,  that  circumstances  have  so  changed  as  to  require  a 
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different  decision.  It  did  not  appear  in  the  record,  as  formerly 
brought  up,  that  Garrison  was  not  within  the  jurisdiction  of  the 
court  This  circumstance  is  undoubtedly  entitled  to  great  considera- 
tion, and  has  always  received  it.  It  is  the  settled  practice  in  the 
courts  of  the  United  States,  if  the  case  can  be  decided  on  its  merits 
between  those  who  are  regularly  before  them,  to  decree  as  between 
them.  Although  other  persons,  not  within  their  jurisdiction,  may  be 
collaterally  or  incidentally  concerned,  who  must  have  been  made 
parties  had  they  been  made  amenable  to  its  process,  this  circumstance 
shall  not  expel  other  suitors  who  have  a  constitutional  and  legal  right 
to  submit  their  case  to  a  court  of  the  United  States,  provided  the 
decree  may  be  made  without  affecting  those  interests. 

In  the  case  of  Osborn  et  oL  v.  The  Bank  of  the  United  States, 
9  Wheat.  738,  this  point  was  made  and  relied  on  by  the  appellants. 
A  tax  had  been  imposed  by  the  legislature  of  Ohio  on  the  Bank  of 
the  United  States,  which  had  been  forcibly  levied  by  the  officer  em- 
ployed to  collect  it.  A  bill  was  filed  against  this  officer,  and  against 
the  auditor  and  treasurer  of  the  State,  praying  that  the  money  might 
be  restored  to  the  bank,  the  act  imposing  the  tax  being  un- 
constitutional. The  •  process  was  served  while  the  money  [  *  264  J 
was  yet  in  the  hands  of  the  officer.  The  court  decreed  the 
restoration  of  the  money,  and  the  defendants  appealed.  The  appel- 
lants insisted  that  the  State  of  Ohio  was  the  party  really  interested; 
that  the  treasurer,  auditor,  and  collecting  officer  were  its  agents ;  and 
that  no  decree  could  be  made  unless  the  principal  could  be  brought 
before  the  court 

This  court  admitted  the  direct  interest  of  the  State,  and  added, 
"  had  it  been  within  the  power  of  the  bank  to  make  it  a  party,  perhaps 
no  decree  ought  to  have  been  pronounced  in  the  cause  untU  the  State 
was  before  the  court.  But  this  was  not  in  the  power  of  the  bank." 
The  jurisdiction  of  the  court  was  sustained,  and  the  decree  affirmed. 

This  is  a  stronger  case  than  that  under  consideration.  The  money 
in  contest  would  have  been  paid  into  the  treasury  of  the  State,  had 
the  bill  been  dismissed  for  want  of  proper  parties.  The  decree  ar- 
rested the  money  in  its  progress  to  the  treasury,  and  restored  it  to  the 
bank.  All  must  admit  that  the  State  ought  to  have  been  made  a 
party,  had  it  been  amenable  to  the  process  of  the  court  Yet  this 
direct  interest  did  not  restrain  the  court  from  deciding  the  merits  of 
the  cause  between  the  parties  before  it 

In  the  case  at  bar,  Abraham  Garrison  has  no  claim,  legal  or  equit- 
able, to  the  property  in  contest.  No  decree  could  be  made  against 
him,  and  he  has  filed  his  answer  disclaiming  all  interest  in  the  cause. 
It  b  true  that  his  answer  is  not  evidence  as  an  answer,  since  the 
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court  bad  no  jnrisdiction  as  to  binL  Bat  in  a  qaestion  conceming 
himself  only;  in  a  qaestion  whether  the  court  will  abstain  firom  exer- 
dsing  its  jurisdiction  between  parties,  in  some  of  whom  the  whole 
tide  in  law  and  equity  is  vested,  lest  his  interests  should  be  affected  j 
his  disclaimer  of  all  interest,  appearing  in  the  form  in  which  it  ap- 
pears, cannot  be  dL^egarded. 

.  The  rule  that  the  court  will  proceed,  althou^  persons  interested 
are  not  parties,  if  those  persons  are  not  within  its  jurisdiction,  has 
been  adopted  also  by  the  court  of  chancery  in  England.  There,  as 
here,  the  general  rule  is  that  "  all  persons  materially  interested  in  the 
subject  ought  to  be  parties,  in  order  to  prevent  a  multi- 
f  •  265  ]  plicity  of  suits,  and  that  there  may  be  a  *  complete  decree 
between  all  parties  having  material  interests ;  but  this  being 
a  general  rule,  established  for  the  convenient  administration  of  justice, 
is  subject  to  some  exceptions,  introduced  firom  necessity,  or  with  a 
view  to  practical  convenience.  "  Thus,"  continues  Mi.  Maddock, 
(voL  2,  p.  142,)  "  where  persons  interested  are  out  of  the  jurisdiction 
of  the  court,  and  it  is  stated  so  in  the  bill  and  proved,  it  is  not  neces- 
sary to  make  them  parties." 

Had  the  case  on  the  former  hearing  appeared  as  it  now  appears ; 
had  it  been  then  known  as  it  is  now  known,  that  making  Grarrison  a 
party  would  turn  the  plaintiffs  out  of  court,  and  that  he  disclaimed 
all  interest  in  the  cause;  had  these  facts  appeared  in  the  former 
record,  we  think  the  decree  would  not  have  been  reversed  for  the 
cause  assigned  for  its  reversal.  We  are,  therefore,  of  opinion  that 
the  court  committed  no  error  in  making  their  decree  between  the 
remaining  parties,  after  the  bill  had  been  dismissed  as  to  Abraham 
Grarrison. 

These  preliminary  objections  being  removed,  we  proceed  to  con- 
sider the  rights  of  the  parties. 

A  question  has  been  made  respecting  the  admissibility  of  a  great 
part  of  the  testimony  on  which  these  rights  depend. 

Before  the  original  decree  was  made,  while  the  cause  was  depend- 
ing in  the  circuit  court,  the  parties,  by  their  counsel,  filed  a  consent 
in  writing  for  the  admission  of  all  the  testimony  which  had  been 
taken  in  several  suite  which  were  depending  between  some  of  the 
same  parties,  relative  to  the  same  controversy,  in  all  the  suits,  both  in 
law  and  equity.  Under  this  agreement,  all  the  depositions  were  read 
without  objection  at  the  hearing  of  the  cause.  When  the  decree  then 
pronounced  was  reversed,  and  the  cause  remanded,  the  counsel  for 
Vattier  objected  to  such  of  the  depositions  as  were  not  regularly 
taken ;  and  now  allege,  in  support  of  the  objection,  that  the  consent 
was  no  longer  binding.     That  the  order  to  proceed  de  novo  wa* 
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equivalent  in  effect  to  dismissing  the  bill  without  prejudice,  and  thai 
new  parties  are  brought  into  the  cause. 

The  only  reaUy  new  party  was  Abraham  Ghirrison,  and  the  testi* 
mony  was  never  used  for  or  against  him.  The  bill,  as  to  him, 
was  dismissed  before  the  cause  came  to  a  hearing.  The 
•  new  parties  plaintiffs  are  the  representatives  of  Belinda  [  •  266  ] 
Hinde,  an  original  plaintiff,  and  the  proceedings  are  revived 
in  their  names  by  the  order  of  the  court  on  their  bill  of  revivor.  Un- 
der such  circumstances,  the  settled  practice  is  to  use  all  the  testimony 
which  might  have  been  used  had  no  abatement  occurred.  The  repre- 
sentatives take  the  place  of  those  whom  they  represent,  and  the  suit 
proceeds  in  its  new  form,  unaffected  by  the  change  of  name. 

The  reversal  of  the  original  decree  cannot  annul  the  written  con- 
sent of  parties  for  the  admission  of  testimony.  That  consent  was 
not  limited  in  its  terms  to  the  first  hearing,  but  was  coextensive  with 
the  cause.  The  words  in  the  decree  of  reversal,  that  the  parties  may 
proceed  de  novo,  are  not  equivalent  to  a  dismission  of  the  bill  with- 
out prejudice ;  nor  could  the  court  have  understood  them  as  affecting 
the  testimony  in  the  cause,  or  as  setting  aside  the  solemn  agreement 
of  the  parties.  The  testimony,  therefore,  is  still  admissible  to  the 
extent  of  that  agreement. 

As  the  appellees  claim  under  Thomas  Doyle,  Jr.,  the  first  inqmry 
is  into  the  validity  of  his  title. 

It  is  derived,  as  is  stated  in  the  original  bill,  from  Abraham  Garri- 
son, who  sold  to  William  and  Michael  Jones.  This  sale  is  proved 
by  the  receipt  given  for  the  purchase-money,  which  receipt  also  con- 
tains a  stipulation  for  a  conveyance. 

An  objection  is  made  to  its  admission  in  evidence,  because  it  has 
not  been  proved  by  the  subscribing  witness.  Some  affidavits  were 
filed,  which  state  that,  after  diligent  inquiries  at  his  former  place  of 
residence,  no  intelligence  could  be  obtained  respecting  him,  nor  had 
he  been  heard  of  for  many  years.  These  affidavits  are  also  objected 
to,  because  not  regularly  taken  on  notice. 

The  validity  of  this  objection  need  not  be  examined,  because  the 
receipt  is  more  than  thirty  years  old,  and  is  not  only  free  firom  sus- 
picion, but  is  supported  by  other  testimony.  In  such  a  case  the  sub- 
scribing witness  may  be  dispensed  with.  Bui.  Nisi  Prius,  255; 
1  Starkie's  Law  of  Evidence,  342.  This  paper  vests  an  equitable 
title  in  William  and  Michael  Jones.  The  bill  alleges  that  a  deed  in 
pursuance  of  it  was  soon  afterwards  executed,  and  there  is 
much  reason  to  believe  that  the  •  allegation  is  true ;  but  the  [  •  267  ^ 
deed  is  lost,  and  the  proof  of  its  existence  is  not  thought 
sufficient  to  establish  it 
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In  Marcli,  1800,  a  deed  was  executed  by  William  Jones,  for  and 
on  behalf  of  his  partner,  Michael,  and  himself,  conyeying  the  lot  86  to 
Thomas  Doyle,  Jr. 

The  appellants  insist  that  this  deed  is  firandnlent ;  that  the  consid- 
eration moved  from  Thomas  Doyle  the  father ;  and  that  the  convey- 
ance was  made  at  his  instance  to  his  son,  then  an  infant,  for  the 
prarpose  of  protecting  the  property  from  the  creditors  of  the  fathei^ 
who  was  then  insolvent. 

The  appellees  insist  that  the  money  paid  was  in  tmth  the  money 
of  the  son  then  in  the  hands  of  the  father,  and  that  the  transaction 
was  a  fair  one.  They  admit  that  Thomas  Doyle,  Sen.,  was  indebted, 
but  not  insolvent.  The  bill  states  that  the  money,  of  the  son  came 
to  the  hands  of  his  father  in  the  following  manner :  — 

John  Bradshaw,  the  intimate  friend  and  brother  officer  of  Thomas 
Doyle,  being  an  old  bachelor,  without  near  relations,  executed  a  vol- 
untary bond  to  the  son  of  his  friend,  for  250  acres  of  valuable  land, 
part  of  a  larger  tract,  which  he  deposited  with  the  father  for  the  use 
of  the  son.  This  statement  is  corroborated  by  the  will  of  Bradshaw, 
in  which  he  gives  the  residue  of  the  land  and  all  his  other  property  to 
Thomas  Doyle.  What  is  denominated  a  bond,  is  in  substance  a 
deed  poll.  It  describes  the  tract  of  land,  of  which  the  250  acres  it 
purports  to  convey  are  a  part ;  and  then,  for  a  valuable  consideration, 
bargains  and  sells  the  said  250  acres  to  Thomas  Doyle,  Jr.,  son  of 
Major  Thomas  Doyle,  a  major  in  the  service  of  the  United  States. 
This  bond  or  deed  is  attested  by  two  witnesses,  and  bears  date  the 
7th  day  of  January,  1794.  The  handwriting  of  one  of  the  sub- 
scribing witnesses,  who  is  dead,  is  proved ;  and  a  witness  testifies 
that  he  has  heard  nothing  concerning  the  other,  though  he  has  made 
inquiry  for  him.     The  handwriting  of  Bradshaw  is  also  proved. 

On  the  17th  of  May,  1796,  Thomas  Doyle,  the  father,  made  the 
following  assignment  of  this  instrument :  "  In  consideration  of  $400 
to  me  in  hand  paid,  I  sign  over  in  behalf  of  my  son,  Thomas 
[  •  268  ]  Doyle,  Jr.,  my  right  and  title  to  the  within  •  mentioned  tract 
of  land,  and  obligate  myself  in  the  penalty  of  $600,  that 
when  he  becomes  of  sufficient  age,  that  he  will  sign  over  his  right 
and  title  of  the  same,  agreeable  to  law."  Signed,  Thomas  Doyle. 
The  payment  of  the  consideration  money  specified  in  the  assignment 
is  proved. 

Thomas  Doyle  then  was,  in  May,  1796,  indebted  to  his  son,  for 
money  received  to  his  use,  in  the  sura  of  $400.  Although  the  son 
might,  when  of  age,  have  refused  to  receive  this  money,  and  have 
asserted  his  title  to  the  250  acres,  had  the  tract  of  which  it  was  a 
part  remained  the  property  of  his  father,  the  devisee  of  Bradshaw,  or 


JANUARY  TERM,  1888.  481 

Vattier  v.  Hinde«    7  P. 

of  a  pinrcha«er  with  notice,  yet  he  was  not  compellable  to  assert  it 
and,  his  title  not  being  on  record,  he  cotdd  not  have  asserted  it  againsi 
a  purchaser  without  notice.  Thomas  Doyle,  the  son,  then  was  a  bond 
fide  creditor  of  his  father,  for  the  sum  of  ^400.  The  circumstances 
under  which  this  debt  was  created,  or  the  relationship  between  the 
parties,  cannot  render  it  less  sacred. 

In  March,  1800,  Thomas  Doyle,  being  thus  indebted  to  his  soft 
directed  the  conveyance  of  lot  No.  86  to  be  made  to  him,  declaring, 
at  the  time,  that  it  was  made  in  consideration  of  the  debt  he  owed 
for  his  son's  land  sold  to  Vance.  Had  this  transaction  been  in  favor 
of  any  other  creditor  than  a  son,  its  fairness  could  never  have  been 
impeached.  Had  he,  as  guardian  for  any  other  person,  secured  a 
debt  under  the  same  circumstances,  the  helpless  infancy  of  the  ward 
would  not  have  tainted  the  transaction  with  fraud.  The  connection 
between  the  parties  may  excite  suspicion,  may  justify  a  more  scruti- 
nizing investigation  of  all  the  circumstances ;  but  if  the  result  of  this 
investigation  be,  as  we  think  it  is,  that  the  conveyance  was  in  pay- 
ment of  a  debt  of  the  most  sacred  obligation,  a  debt  which  a  con- 
scientious debtor  ought  to  have  paid,  it  is  valid  in  law.  The 
consideration  mentioned  in  the  deed  is  ^350,  and  it  is  not  suggested 
that  the  lot  was  worth  more  than  that  sum. 

This  deed  could  pass  only  the  interest  of  William  Jones.  But  it 
purported  to  convey  the  interest  of  both  partners.  The  presumption 
arising  from  the  language  of  the  deed  and  the  connection 
between  the  parties,  that  the  land  was  considered  as  *  an  [  *  269  ] 
article  of  merchandise,  and  supposed  to  be  conveyed  as 
such  an  article,  is  strengthened  if  not  confirmed  by  the  deed  of  con- 
firmation afterwards  made  by  Michael  Jones,  the  other  partner  and 
joint  owner  of  the  lot,  and  by  his  deposition,  which  states  that  the 
purchase  was  made  by  William,  the  acting  partner,  who  directed  the 
conveyance  to  be  made  to  the  firm. 

This  being  the  title  of  Thomas  Doyle,  Jr.,  we  sure  next  to  inquire 
whether  it  has  descended  on  Belinda,  the  plaintiff  in  the  original  suit, 
and  his  sister  on  the  part  of  the  mother. 

The  plaintifis  make  two  objections  to  her  title. 

L  That  she  was  not  born  in  lawful  wedlock,  and  was  therefore 
incapable  of  taking  lands  by  descent 

n.  That  if  legitimate,  she  could  not  inherit  this  from  her  half- 
brother  ;  because  she  is  not  of  the  blood  of  the  first  purchaser. 

1.  Belinda  was  the  daughter  of  James  and  Margaret  Bradford. 
Several  witnesses  testify  that  they  lived  together  as  man  and  wife, 
acknowledged  each  other  in  that  character,  and  were  reputed  to  be 
lawfully  married.     The  will  made  by  Mr.  Bradford,  after  being  mor- 
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tally  wounded,  bequeathes  one  half  of  his  estate  to  his  wife,  Mar* 
garet  Bradford,  "  now  pregnant,''  and  the  other  half  to  his  child  "  of 
which  "  she  was  then  pregnant. 

To  this  testimony  the  appellant  opposes  some  rumors  that  they 
were  married  by  a  military  officer,  a  person  not  authorized  to  perform 
the  ceremony. 

We  cannot  hesitate  on  this  question.  Belinda  Bradford,  the  child 
mentioned  in  the  will  of  her  father,  must  unquestionably  be  con- 
sidered as  legitimate. 

2.  It  is  alleged  that  she  could  not  inherit  this  lot,  unless  Thomas 
Doyle  Jr.  died  before  the  enactment  of  a  law  which  limited  the 
inheritable  capacity  of  the  half  blood  to  the  blood  of  the  first  pur- 
chaser ;  and  the  appellants  insist  that  this  fact  is  not  proved. 

The  court  has  not  inquired  into  it,  because  Thomas  Doyle,  Jr.,  is 
himself  the  first  purchaser,  and  may  transmit  the  lot  to  his  half-sister, 
whether  on  the  part  of  the  father  or  mother.  The  plaintiff,  Belinda, 
then  succeeds  to  all  the  right  of  Thomas  Doyle,  Jr.,  in  the  lot  in  con- 
troversy, 
f  •  270  ]  •  We  are  next  to  inquire  how  those  rights  are  affected  by 
the  title  of  the  appellants. 

Charles  Vattier,  the  appellant,  claims  under  a  sale  made  in  1802, 
by  the  sheriff  of  Hamilton  county,  by  virtue  of  an  execution  issued 
on  a  judgment  obtained  against  Thomas  Doyle,  which  he  says  was 
levied  on  lot  No.  86.  At  this  sale,  he  alleges  that  he  was  the  highest 
bidder,  and,  as  such,  became  the  purchaser.  The  sheriff  made  the 
deed  on  the  14th  of  July,  1828.    The  consideration  expressed,  is  $90. 

The  appellees  do  not  admit  the  fact  that  this  lot  was  really  sold  as 
the  property  of  Thomas  Doyle.  The  testimony,  which  would  seem 
to  be  conclusive,  that  this  lot  was  sold  as  alleged  by  Vattier,  is  repelled 
by  circumstances  of  great  weight.  But,  admitting  this  fact  to  be  com- 
pletely established,  its  influence  in  the  cause  is  countervailed  by  the 
circumstances  that  Thomas  Doyle  had  no  semblance  of  title  in  law 
or  equity  to  the  lot  on  which  the  execution  was  levied.  The  deed 
of  William  Jones,  in  the  name  of  William  and  Michael  Jones,  con- 
veying the  lot  to  Thomas  Doyle,  Jr.,  was  recorded  in  March,  1800. 
If  persons  were  not  bound  to  notice  this  deed  because  the  title  of 
Jones  did  not  appear  on  the  record,  still,  there  was  no  trace  of  title 
from  any  person  whatever  to  Thomas  Doyle.  This  sale,  then,  was 
totally  unauthorized,  and  could  convey  nothing.  No  title  being  in 
Vattier,  he  could  convey  none  to  Findley.  If  then,  at  any  time 
before  the  deed  from  Garrison  to  Findley,  a  controversy  had  arisen 
respecting  the  title  to  this  lot  between  the  heirs  of  Thomas  Doyle, 
Ir^  and  Charles  Vattier  or  his  vendee,  each  claiming  a  conveyance 
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of  the  legal  title,  the  decision  must  have  been  in  favor  of  Doyle'a 
heirs.  They  had,  if  not  the  legal  right,  a  complete  equitable  title,  to 
which  no  single  objection  could  be  made. 

Was  the  conveyance  from  Grarrison  to  Findley  made  under  cir- 
cumstances which  ought  to  defeat  this  title  ? 

Charles  Vattier  having  become  largely  indebted  to  James  Findley, 
this  lot,  with  other  property,  is  said  to  have  been  transferred  to  him 
in  1807,  in  part  satisfaction  of  the  debt.  The  conveyance,  if  any 
was  made,  is  not  adduced ;  nor  have  we  any  satisfactory  eyidence, 
if  one  was  made,  that  it  included  this  lot.  It  is  not  pre- 
tended that  any  money  was  paid  in  consequence  •  of  this  [  *  271  ] 
arrangement  Some  considerable  time  after  it,  Findley, 
having  become  fuUy  apprised  of  the  defect  in  his  title,  and  of  the 
conveyance  to  Thomas  Doyle,  Jr.,  applied  to  Garrison,  and,  in  1815, 
obtained  a  conveyance  from  him.  He  afterwards  conveyed  this  prop- 
erty to  Vattier.  If  Vattier  can  now  be  deemed  a  purchaser  without 
notice,  his  title  cannot  be  disturbed. 

It  is  not  alleged  that  either  Vattier  or  Findley  was  without  knowl- 
edge of  the  rights  of  the  appellees  when  the  legal  title  was  acquired. 
It  is  contended  that  they  acquired  the  property  and  paid  the  pur- 
chase-money without  this  knowledge,  and  might  therefore  conscien- 
tiously protect  themselves  by  getting  in  the  legal  estate. 

Let  this  allegation  be  examined. 

In  1802,  Vattier  purchased  the  title  of  Thomas  Doyle,  the  elder, 
who  had  no  title  whatever.  Whether  he  knew  that  a  conveyance 
had  been  made  to  Thomas  Doyle,  the  younger,  or  not,  is  immaterial. 
He  could  acquire  nothing.  The  principle  caveat  emptor  is  com- 
pletely applicable. 

The  rules  respecting  a  purchaser,  without  notice,  are  framed  for  the 
protection  of  him  who  purchases  a  legal  estate  and  pays  the  pur- 
chase-money without  knowledge  of  an  outstanding  equity.  They 
do  not  protect  a  person  who  acquires  no  semblance  of  title.  They 
apply  folly  only  to  the  purchaser  of  the  legal  estate.  Even  the  pur- 
chaser of  an  equity  is  bound  to  take  notice  of  any  prior  equity. 
Vattier's  original  purchase,  then,  cannot  avail  him,  because  he  was 
bound  to  notice  the  equity  of  Doyle.  But  there  is,  we  think,  much 
reason  to  believe  that  he  had  actual  notice  of  that  equity ;  or  at  any 
rate,  was  informed  of  circumstances  which  ought  to  have  led  to  such 
inquiry  as  would  have  obtained  full  notice. 

The  title  of  Garrison,  under  whom  Doyle  was  supposed  to  claim, 
is  presumed  by  the  law  to  have  been  known  to  Vattier.  He  ought 
to  have  inquired  into  it.  In  his  answer,  he  says  '*  he  has  been 
informed  and  believes  that  some  kind  of  a  contract  was  made  by  the 
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said  Abraham  Garrison  with  William  and  Michael  Jones  for  the 
sale,  to  them,  of  the  lot  aforesaid."  He  does  not  state  the  time  when 
this  information  was  obtained,  nor  is  there  any  reason  to 
[  •  272  ]  believe  that  it  was  subsequent  to  his  *  purchase.  He  also 
admits  his  information  and  belief  that  W.  and  M.  Jones 
pold  their  right  to  Thomas  Doyle  the  elder,  who  paid  them  the  foil 
consideration  for  the  same,  and  took  in  his  own  right,  and  in  the  right 
of  his  son.  He  does  not  say  when  this  information  was  obtained. 
He  says  he  had  no  other  knowledge  of  the  title  of  Thomas  Doyle  to 
the  lot  than  its  being  called  his,  and  being  sold  as  his.  These  cir- 
cumstances lead  to  the  opinion  that  this  information  was  received 
anterior  to  his  purchase. 

In  so  small  a  society  as  was  then  settled  in  Cincinnati,  it  is  not 
probable  that  the  title  of  Thomas  Doyle  the  son,  which  was  of  record, 
should  have  been  unknown.  It  would,  most  probably,  be  the  subject 
of  conversation.  But  be  this  as  it  may,  a  purchaser  was  bound  to 
make  inquiries  from  Grarrison.  Had  the  lot  been  sold  sis  the  property 
of  Garrison,  full  notice  of  the  equity  of  Jones  and  of  Doyle  would 
be  required  to  defeat  the  rights  of  the  purchaser  ;  but,  being  sold  as 
the  property  of  Thomas  Doyle,  Sen.,  the  purchaser  was  bound  to 
inquire  into  his  title.  In  making  these  inquiries,  Vattier,  if  he  then 
possessed  a  knowledge  of  the  sale  to  Jones,  (and  if  he  did  not,  he 
ought  to  have  been  more  explicit  in  his  answer,)  should  have 
searched  for  a  conveyance  from  Jones  to  Doyle.  He  must  have 
found  one  from  Jones  to  Thomas  Doyle,  Jr.  Under  these  circum- 
stances, Vattier  ought  to  have  taken  notice  of  the  prior  equity  of 
Doyle.     K  he  did  not,  he  is  chargeable  with  negligence. 

But  it  has  been  argued,  that  Findley  purchased  what  he  supposed  to 
be  a  legal  title,  and  might  protect  himself  after  discovering  his  mistake. 

Several  answers  have  been  given  to  this  argument. 

The  lot  was  understood  to  have  been  sold  as  the  property  of 
Thomas  Doyle,  Sen.,  and  the  sheriff's  deed  to  Vattier  stated  it  to  be 
sold  as  the  property  of  John  C.  Symmes,  under  an  execution  against 
him.  Symmes  had  no  title.  If  it  was  actually  sold  as  the  property 
of  T.  Doyle,  Sen.,  he  could  show  no  semblance  of  title.  James 
Findley,  therefore,  was  bound  to  know  that  he  received  from  Vattier 
a  property  to  which  the  vendor  had  no  other  right  than  was  given 
by  possession.  H«  was  consequently  bound  to  take  notice 
[  •  273  ]  of  all  existing  equities,  and  *  could  not  maintain  his  posses- 
sion against  them.  Had  he  been  about  to  make  a  pur- 
chase, he  must  have  examined  the  title  of  Vattier,  and  must  have 
discovered  that  he  had  none.  Upon  such  examination,  the  deed  from 
Jones  could  scarcely  have  escaped  his  notice. 
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Findley  had  paid  no  money  for  the  lot  The  character  of  the 
tranaaction  between  Vattier  and  himself  is  not  explained.  A  new 
arrangement  of  all  tbeir  affairs  appears  to  have  taken  place,  by 
which  this  lot  was  returned.  Previous  to  this  new  arrangement,  he 
had  full  notice  of  the  title  of  the  appellees,  and  with  this  notice  pur- 
chased from  Garrison  at  a  great  undervalue.  It  is  not  alleged,  nor 
can  we  presume  that  he  was  driven  to  this  purchase  as  the  only 
refuge  to  protect  himself  from  loss.  Had  such  an  allegation  been 
made,  it  would  require  an  examination  of  the  contract  and  transac- 
tions between  himself  and  Vattier ;  but  it  is  not  made. 

Upon  a  fall  consideration  of  aU  the  circumstances  under  which 
Findley  bought  from  Gcurrison,  we  cannot  consider  him  as  entitled 
to  that  protection  which  a  court  of  equity.affords  to  a  man  who  pur- 
chases a  legal  title  and  pays  the  purchase-money,  without  notice  of 
an  equity  existing  against  the  property  which  had  been  sold  to  him. 
At  the  time  of  acquiring  the  legal  title,  he  had  full  notice  of  the 
equity  of  the  appellees;  and  we  do  not  think  he  has  shown  himself 
to  have  been  placed  in  a  situation  which  would  justify  his  procuring  a 
conveyance  from  Garrison.  If  he  was  not  himself  protected  against 
the  equity  of  Doyle's  representatives,  he  could  communicate  no  pro- 
tection to  Vattier,  who  had  himself  full  notice. 

The  conveyance  to  Lytle,  and  the  reconveyance  from  him  cannot 
affect  the  case,  because  no  money  was  paid. 

If,  then,  the  case  of  the  appellees  had  been  correctly  stated  in 
their  bill,  we  should  have  thought  them  entitled  to  the  relief  for 
which  they  prayed.  But  it  was  not  correctly  stated.  The  bill  sets 
forth  a  title  in  Belinda,  the  wife  of  Thomas  S.  Hinde,  by  direct 
descent  from  her  brother  to  herself,  and  insists  on  this  title. 

The  answer  resists  the  claim,  because  the  land  had  been 
conveyed  by  the  plaintiffs,  before  the  institution  of  *  their  [  *  274  J 
suit,  to  Alexander  Cummings.  The  plaintiffs,  in  their  rep- 
lication, admit  the  execution  of  the  deed  to  Cummings,  but  aver 
that  it  was  made  in  trust  to  reconvey  the  same  rights  to  the  said 
Thomas,  to  be  held  by  him  in  trust  for  the  use  and  benefit  of  the 
said  Belinda  and  her  heirs,  and  to  enable  the  said  Thomas  the  more 
conveniently  to  manage,  litigate,  and  protect  the  said  rights ;  and 
that  the  said  Alexander  Cummings  did  afterwards,  in  execution  of 
the  said  trust,  make  a  deed  to  the  said  Thomas,  which  is  recorded  in 
the  proper  county.  The  deed  referred  to  is  exhibited,  but  expresses 
no  trust  for  the  wife  and  her  heirs. 

Will  the  rules  of  the  court  of  chancery  permit  this  departure  in 
the  replication  from  the  statements  of  the  bill  ? 

It  is  well  settled  that  a  decree  must  conform  to  the  allegations  o^ 

41  • 
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the  party,  as  well  as  to  his  proofs.  The  answer,  supported  as  it  is 
by  the  deed  to  Cummings,  would  have  put  the  plaintifis  out  of 
court,  had  they  not  made  a  new  case  in  their  replication.  Ought 
not  this  case  to  have  been  made  in  their  bill,  and  can  the  omission  to 
make  it  be  supplied  by  averments  in  the  replication  ? 

The  act  for  regulating  processes  in  the  courts  of  the  United  States, 
vol.  2,  p.  299,*  enacts,  that  **  the  forms  and  modes  of  proceedings  " 
in  courts  of  equity  and  in  those  of  admiralty  and  maritime  jurisdic- 
tion, shall  be  '^  according  to  the  principles,  rules,  and  usages  which 
belong  to  courts  of  equity  and  to  courts  of  admiralty  respectively,  as 
contradistinguished  from  courts  of  common  law;"  subject,  however, 
to  such  alterations,  &c 

This  act  has  been  generally  understood  to  adopt  the  principles, 
rules,  and  usages  of  the  court  of  chancery  of  England.  By  the 
principles,  rules,  and  usages  of  that  court,  the  plaintifis,  in  such  a 
case  as  this,  must  have  amended  their  bill.  2  Mad.  Ch.  275,  286 ; 
Mitf.  PL  256.  They  could  not  have  been  permitted  to  make  a  new 
case  in  their  replication. 

The  act  permits  this  court  to  prescribe  rules  for  the  practice  of  the 
circuit  courts.  Rules  have  been  prescribed  in  pursuance  of  this 
power,  but  they  allow  a  special  replication  to  be  filed  only  with 
leave  of  the  court.  This  replication  was  filed  without  leave,  and  is 
consequently  not  saved  by  the  rule.  We  think  it  obviously  proper 
that  the  real  case  should  have  been  stated  in  the  bill,  and 
[  •  275  ]  that  the  decree  ought  not  to  have  been  *  pronounced  in  the 
actual  state  of  the  pleadings.  For  this  fault  we  are  of 
opinion  that  the  decree  ought  to  be  reversed,  and  the  cause  remanded, 
with  directions  to  permit  the  plaintifis  to  amend  their  bilL 

10  P.  177  ;  5  H.  441 ;  17  H.  ISO. 


Charles  A.  Davis,  Consul-General  op  the  Kino  op  Saxony, 
Plaintiff"  in  Error,  v.  Isaac  Packard,  Henry  Disdier,  and  Wil- 
liam Murphy,  Defendants. 

7  P.  276. 

On  a  writ  of  error  to  a  sxnte  court,  the  record  of  wMch  was  anderstood  to  show  that  the 
character  of  consul-general  of  the  king  of  Saxony  did  not  exempt  the  defendant  from 
being  sued  in  the  state  court,  the  judgment  was  reversed. 

This  is  not  a  mere  personal  privilege.  It  is  a  privilege  of  the  foreign  sovereign,  that  his 
representative  shall  be  sued  only  in  the  courts  of  the  United  States,  with  which  govern- 
ment alone  he  has  relations ;  and  it  is  not  waived  by  an  omission  to  plead  it  to  the 
action. 

Debt  on  a  recognizance  of  bail,  is  an  original  action,  and  need  not  be  brought  in  the  comt 
in  which  the  judgment  was  rendered. 

1  1  Stats,  at  Large,  276. 
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The  case  is  stated  in  tbe  opinion  of  the  comt. 
White,  for  the  plaintiff 
Sedgwick,  contr^. 

Thompson,  X,  delivered  the  opinion  of  the  court. 

•  The  writ  of  error  in  this  case  brings  up  for  review,  a  [  •  281  ] 
judgment  recovered  against  the  plaintiff  in  error  in  the  court 
for  the  correction  of  errors,  in  the  State  of  New  York.  The  case 
was  before  this  court  at  the  last  terra,  (6  Pet  41,)  on  a  motion  to 
dismiss  the  writ  of  error  for  want  of  jurisdiction.  This  court  sus- 
tained its  jurisdiction  under  the  25th  section  of  the  Judiciary  Act,  on 
the  ground  that  the  decision  in  the  state  court  was  against  the 
exemption  set  up  by  the  plaintiff  in  error ;  namely :  that  he,  being 
consul-general  of  the  king  of  Saxony  in  the  United  States,  the  state 
court  had  not  jurisdiction  of  the  suit  against  him.  The  principal 
difficulty  in  this  case  seems  to  grow  out  of  the  manner  in  which  the 
exemption  set  up  by  the  plaintiff  in  error,  was  brought  under  the 
consideration  of  the  state  court,  and  in  a  right  understanding  of  the 
ground  on  which  the  court  decided  against  it. 

As  an  abstract  question,  it  is  difficult  to  understand  on  what 
ground  a  state  court  can  claim  jurisdiction  of  civil  suits  against  for- 
eign consuls.  By  the  constitution,  the  judicial  po\yer  of  the  United 
States  extends  to  all  cases  affecting  ambassadors,  other  public  min- 
isters, and  consuls,  &c.  And  the  Judiciary  Act  of  1789^  (2  Laws  U. 
S.  §  9,*)  gives  to  the  district  courts  of  the  United  States,  exclusively 
of  the  courts  pf  the  several  States,  jurisdiction  of  all  suits  against 
consuls  and  vice-consuls,  except  for  certain  offences  mentioned  in  the 
act.  The  record  sent  up  with  the  writ  of  error  in  this  case,  shows 
that  the  suit  was  commenced  in  the  supreme  court  of  the  State  of 
New  York ;  and  that  the  plaintiff  in  error  did  not  plead  or  set  up 
his  exemption  in  that  court;  but  on  the  cause  being  carried  up  to  the 
court  for  correction  of  errors,  this  matter  was  assigned  for  error  in 
fact;  notwithstanding  which  the  court  gave  judgment  against  the 
plaintiff  in  error. 

It  has  been  argued  here,  that  thfe  exemption  might  have  been 
excluded  by  the  court  for  the  correction  of  errors,  on  the  ground  that 
it  was  waived  by  not  having  been  pleaded  in  the  supreme  court.  It 
is  unnecessary  to  decide  definitively  whether,  if  such  had  been  the 
ground  on  which  the  judgment  of  the  state  court  rested,  it  would 

1 1  Stats,  at  Large,  76. 
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take  the  case  out  of  the  reviemg  poorer  of  this  oourt  under  the  25th 

section  of  the  Judiciary  Act ;  for  we  cannot  say,  judging 

[  •  282  ]  from  the  record,  that  the  judgment  •turned  on  this  point; 

but  on  the  contrary,  we  think  the  record  does  not  warrant 

any  such  conclusion. 

It  has  been  repeatedly  ruled  in  this  court,  that  we  can  look  only 
to  the  record  to  ascertain  what  was  decided  in  the  court  below. 
The  question  before  this  court  is,  whether  the  judgment  was  correct, 
not  the  ground  on  which  that  judgment  was  given.  And  it  is  the 
judgment  of  the  court  of  errors,  and  not  of  the  supreme  court,  with 
which  we  have  to  deal. 

Looking,  then,  to  the  record,  we  find  that  when  the  cause  went  up 
upon  a  writ  of  error  from  the  supreme  court,  to  the  court  for  the 
correction  of  errors,  it  was  assigned  as  error  in  fact,  that  Charles  A. 
Davis,  before  and  at  the  time  of  commencing  the  suit  against  him, 
was,  and  ever  since  has  continued  to  be,  and  yet  is,  consul-general 
of  his  •  Majesty  the  king  of  Saxony,  in  the  United  States,  duly 
admitted  and  approved  as  such  by  the  President  of  the  United 
States. 

The  record  shows  no  objection  to  the  time  and  place,  when  and 
where  this  matter  was  set  up,  to  show  that  the  supreme  court  of 
New  York  have  not  jurisdiction  of  the  case.  The  only  answer  to 
this  assignment  of  errors  is,  that  there  is  no  error  in  the  record  and 
proceedings  aforesaid,  nor  in  the  giving  the  judgment  aforesaid, 
because  it  nowhere  appears  by  the  record,  proceedings,  or  judgment, 
that  the  said  Charles  A.  Davis  ever  was  consul  of  the  king  of 
Saxony. 

This  was  no  answer  to  the  assignment  of  errors.  It  was  not 
meeting  or  answering  the  matter  assigned  for  error.  It  is  not  alleged 
in  the  assignment  of  errors  that  it  does  appear,  by  the  proceedings 
or  judgment  in  the  supreme  court  of  New  York,  that  Charles  A. 
Davis  was  consul  of  the  king  of  Saxony. 

Matter  assigned  in  the  appellate  court,  as  error  in  fact,  never 
appears  upon  the  record  of  the  inferior  court ;  if  it  did,  it  would  be 
error  in  law. 

Suppose  infancy  should  be  assigned  as  error  in  fact;  would  it  be 
any  answer  to  say  that  it  nowhere  appeared  by  the  record  that  the 
defendant  in  the  court  below  was  an  infant 

The  whole  doctrine  of  allowing  in  the  appellate  court  the  assign- 
ment of  error  in  fact,  grows  out  of  the  circumstance  that  such  mat- 
ter does  not  appear  on  the  record  of  the  inferior  court 

But  the  answer  to  the  assignment  of  errors  prays  that  the 
[  •283  ]  •  court  for  the  correction  of  errors  may  proceed  to  examine 
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the  record  and  proceedings  aforesaid,  and  the  matters  aforesaid  above 
assigned  for  error. 

'  Under  this  informal  state  of  the  pleadings  in  the  court  for  the  cor- 
rection of  errors,  how  is  this  court  to  view  the  record  ?  The  most 
reasonable  conclusion  is  that  the  court  disregarded  matters  of  form, 
and  considered  the  answer  of  the  defendants  in  error  as  a  regular 
joinder  in  error.  And  this  conclusion  is  strengthened  when  we  look 
at  the  form  of  the  entry  of  judgment  "  Whereupon  the  said  court 
for  the  correction  of  errors,  after  having  heard  the  counsel  for  both 
parties,  and  diligently  examined  and  fully  understood  the  causes  as- 
signed for  error,"  &c,  affirms  the  judgment. 

l*he  only  cause  assigned  for  error  was  that  Charles  A.  Davis,  wa» 
consul-general  of  the  king  of  Saxony;  and  the  conclusion  must 
necessarily  follow  that  this  was  not,  in  the  opinion  of  the  court,  a 
sufficient  cause  for  reversing  the  judgment  If  it  had  been  intended 
to  say  it  was  not  error,  because  not  pleaded  in  the  court  below,  it 
would  probably  have  been  so  said.  Although  this  might  not  perhaps 
have  been  strictly  technical,  yet  as  the  court  gave  judgment  on  the 
merits,  and  did  not  dismiss  the  writ  of  error,  it  is  reasonable  to  con- 
clude that  the  special  grounds  for  deciding  against  the  exemption  set 
up  by  the  plaintiff  in  error,  would  have  been  in  some  way  set  out  in 
this  affirmance  of  the  judgment 

If  any  doubt  or  difficulty  existed  with  respect  to  the  matters  of  fact 
set  up  in  the  assignment  of  errors,  the  court  for  the  correction  of 
errors  was,  by  the  laws  of  New  York,  clothed  with  ample  powers  to 
ascertain  the  facts. 

The  statute  (2  Laws  N.  Y.  601)  declares,  "  that  whenever  an  issue 
of  fact  shall  be  joined  upon  any  writ  of  error  returned  into  the  court 
for  the  correction  of  errors,  and  whenever  any  question  of  fact  shall 
arise  upon  any  motion  in  relation  to  such  writ  or  the  proceedings 
thereon ;  the  court  may  remit  the  record  to  the  supreme  court,  with 
directions  to  cause  an  issue  to  be  made  up  by  the  parties  to  try  such 
question  of  fact,  at  the  proper  circuit  court  or  sittings;  and  to  certify 
the  verdict  thereupon  to  the  court  for  the  correction  of  errors." 

•  No  such  issue  having  been  directed,  we  must  necessarily  [  *  284  ] 
conclude  that  no  question  of  fact  was  in  dispute ;  and  as  the 
record  contains  no  intimation  that  this  matter  was  not  set  up  in 
proper  time,  the  conclusion  would  seem  irresistible  that  the  court  for 
the  correction  of  errors  considered  the  matter  itself,  set  up  in  the 
assignment,  as  insufficient  to  reverse  the  judgment  This  being  the 
only  question  decided  in  that  court,  is  the  only  question  to  be  reviewed 
here ;  and  viewing  the  record  in  this  light,  we  cannot  but  consider 
the  judgment  of  the  state  court  in  direct  opposition  to  the  act  of  con- 
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gress,  which  excludes  the  jurisdiction  of  the  state  courts  in  suits 
against  consuls. 

But  if  the  question  was  open  for  consideration  here,  whether  the 
privilege  claimed  was  not  waived  by  omitting  to  plead  it  in  the 
supreme  court,  we  should  incline  to  say  it  was  not.  If  this  was  to 
be  "viewed  merely  as  a  personal  privilege,  there  might  be  grounds  for 
such  a  conclusion,  but  it  cannot  be  so  considered.  It  is  the  privilege 
of  the  country  or  government  which  the  consul  represents.  This  is 
the  light  in  which  foreign  ministers  are  considered  by  the  law  of 
nations,  and  our  constitution  and  law  seem  to  put  consuls  on  the 
same  footing  in  this  respect 

If  the  privilege  or  exemption  was  merely  personal,  it  can  hardly 
be  supposed  that  it  would  have  been  thought  a  matter  sufficiently 
important  to  require  a  special  provision  in  the  constitution  and  laws 
of  the  United  States.  Higher  considerations  of  public  policy 
doubtless  led  to  the  provision.  It  was  deemed  fit  and  proper  that 
the  courts  of  the  government,  with  which  rested  the  regulation  of 
all  foreign  intercourse,  should  have  cognizance  of  suits  against  the 
representatives  of  such  foreign  governments.  That  it  is  not  consid- 
ered a  personal  privilege  in  England,  is  evident  firom  what  fell  firom 
Lord  Ellenborough,  in  the  case  of  Marshall  v.  Critico,  9  East,  447. 
It  was  a  motion  to  discharge  the  defendant  firom  arrest  on  common 
bail  on  the  ground  of  his  privilege  under  the  statute  7  Ann,  c.  12,  a» 
being  consul-general  firom  the  Porte.  Lord  Ellenborough  said,  this 
is  not  a  privilege  of  the  person,  but  of  the  state  he  represents,  and 
the  defendant  having  been  divested  of  the  character  in 
[  *  285  ]  •which  he  claims  that  privilege,  there  is  no  reason  why  he 
should  not  be  subject  to  process  as  other  persons ;  and  the 
motion  was  denied  on  this  ground. 

Nor  is  the  omission  to  plead  the  privilege  deemed  a  waiver  in 
England,  as  is  clearly  to  be  inferred  firom  cases  where  application 
has  been  made  to  discharge  the  party  from  execution,  on  the  ground 
of  privilege  under  the  statute  of  Ann,  which  is  considered  merely  as 
declaratory  of  the  law  of  nations ;  and  no  objection  appears  to  have 
been  made,  that  the  privilege  was  not  pleaded.     3  Burr.  1478,  1676. 

It  may  not  be  amiss  barely  to  notice  another  argument  which  has 
been  pressed  upon  the  court  by  the  counsel  for  the  defendants  in 
error,  although  we  think  it  does  not  properly  arise  upon  this  record. 

It  is  said  the  act  of  congress  does  not  apply  to  this  case,  because, 
being  an  action  upon  a  recognizance  of  bail,  it  is  not  an  original 
proceeding,  but  the  continuation  of  a  suit  rightfolly  commenced  in 
a  state  court. 

The  act  of  congress  is  general,  extending  to  all  suits  against  con- 
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Bills ;  and  it  is  a  little  difficult  to  maintain  the  proposition  that  an 
action  of  debt  upon  recognizance  of  bail  is  not  a  suit. 

But  we  apprehend  the  proposition  is  not  well  founded  ;  that  it  is 
not,  in  legal  understanding,  an  original  proceeding. 

It  is  laid  down  in  the  books,  that  a  scire  facias  upon  a  recogni- 
zance of  bail  is  an  original  proceeding,  and  if  so,  an  action  of  debt 
upon  the  recognizance  is  clearly  sa  A  scire  facias  upon  a  judg- 
ment is,  to  some  purposes,  only  a  continuation  of  the  former  suit ; 
but  an  action  of  debt  on  a  judgment  is  an  original  suit. 

It  is  argued  that  debt  on  recognizance  of  bail,  is  a  continuation 
of  the  original  suit,  because,  as  a  genercd  rule,  the  action  must  be 
brought  in  the  same  court  Although  this  is  the  general  rule, 
because  that  court  is  supposed  to  be  more  competent  to  relieve  the 
bail  when  entitled  to  relief,  yet,  whenever  from  any  cause  the  action 
cannot  be  brought  in  the  same  court,  the  plaintiff  is  never  deprived 
of  his  remedy,  but  allowed  to  bring  his  action  in  a  different  court,  as 
where  the  bail  moves  out  of  the  jurisdiction  of  the  court.  This  is 
the  settled  rule  in  the  State  of  New  York  ;  and  it  is  surely 
a  good  reason  for  bringing  *  the  suit  in  another  court,  when  [  •  286  J 
the  law  expressly  forbids  it  to  be  brought  in  the  same  court 
where  the  original  action  was  brought.  2  Wil.  Saund.  71,  a;  Tidd's 
Practice,  1099,  6th  ed. ;  2  Archb.  Prac.  86,  book  3,  c.  3 ;  7  Johns. 
318;  9  Johns.  80;  12  Johns.  459;  13  Johns.  424;  1  Chit  713;  18 
Common  Law,  212,  n.  a. 

But  the  reversal  of  the  judgment  in  this  case  is  put  on  the  ground 
(hat,  from  the  record,  we  are  left  to  conclude  that  the  court  for  the 
correction  of  errors  decided  that  the  character  of  consul-general  of 
the  king  of  Saxony,  did  not  exempt  the  plaintiff  in  error  from  being 
sued  in  the  state  court  Judgment  reversed 

UP.  614  J  9  H.  372. 


Union  Bank  of  Georgetown  v.  George  B.  MA6Rin>BR. 

7  P.  287. 

Whether  certain  declarations  by  the  indorser  of  a  note  amounted  to  a  wairer  of  demand  on 
the  maker  and  notice  to  the  defendant,  or  to  a  new  promise  in  consideration  of  forbear- 
ance, are  questions  of  fact  for  the  jury,  under  instructions  from  the  court,  not  mere 
questions  of  law. 

Error  to  the  circuit  court  for  the  county  of  Washington  in  the 
District  of  Columbia. 

The  case  is  stated  in  the  opinion  of  the  court 

Kei/y  for  the  plaintiffs  in  error. 

Coxe^  contra. 
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Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  was  formerly  before  the  court  upon  a  writ  of  error  to 
the  circuit  court  of  the  District  of  Columbia,  sitting  for  the  county 
of  Washington.  The  judgment  then  rendered  was  reversed,  (Ma- 
gruder  v.  Union  Bank  of  Georgetown,  3  Pet  87,)  and  a  venire 
facias  de  novo  awarded;  upon  which  a  new  trial  having  been 
had,  the  cause  is  again  before  us  upon  a  bill  of  exceptions  taken  by 
the  plaintiffs  at  the  last  trial. 

The  action  is  brought  by  the  plaintiflFs,  as  indorsers,  to  recover  the 
contents  of  a  promissory  note  made  on  the  8th  of  November,  1817, 
by  Greorge  Magruder,  deceased,  whereby  he  promised,  seven  years 
aiter  date,  to  pay  to  George  B.  Magruder,  the  defendant,  $643.21, 
with  interest,  for  value  received,  and  which  was  indorsed  before  it 

became  due  by  the  defendant  to  the  plaintiffs. 
[  •  288  ]  •  There  are  several  counts  in  the  declaration.  The  first 
is  founded  on  the  liability  of  the  defendant  as  indorser,  and 
avers  that  the  maker  of  the  note  died  before  the  note  became  due, 
and  the  defendant  took  administration  on  his  estate ,  and  after  the 
note  became  due,  to  wit,  on  the  11th  day  of  November,  1824,  due 
demand  of  payment  was  made  of  the  defendant,  as  administrator, 
who  refused  to  pay  the  same,  and,  having  due  notice,  became  liable 
to  pay  the  same.  The  second  count  alleges,  that  when  the  note 
became  due,  the  same  not  having  been  demanded  of  the  maker,  nor 
protested  for  non-payment,  and  notice  not  having  been  given  to  the 
defendant,  (the  defendant  being  before,  and  when  the  same  became 
due,  the  administrator  of  the  maker,)  and  the  defendant,  well  know- 
ing that  the  same  had  not  been  paid,  afterwards,  on  the  15th  of 
November,  1824,  in  consideration  thereof,  and  in  further  considera- 
tion that  the  plaintiffs  would  not  bring  suit  on  the  note  against  him 
as  indorser,  but  would  give  time  to  him  for  the  payment  thereof^ 
(not  saying  for  what  time,  or  for  a  reasonable  time,)  the  defendant 
promised  that  he  would  ultimately,  and  in  a  reasonable  time, 
pay  the  same  to  the  plaintiffs.  Then  follow  the  common  money 
counts. 

The  bill  of  exceptions  is  in  the  following  words:— 

^^  In  the  trial  of  this  cause,  the  plaintiffs,  to  support  the  issues  on 
their  part,  offered  a  competent  witness,  Alexander  Ray,  who  proved, 
that  two  or  three  days  after  the  note  fell  due,  he  had  a  conversation 
with  defendant ;  asked  him  if  he  could  arrange  the  note ;  that  if  he 
did  not,  probably  the  officers  of  the  bank  would  be  blamed;  he  said 
no  officer  should  lose  any  thing  by  him,  and  that  there  was  some 
property  on  Cherry  street,  which  witness  understood  that  George 
Magruder,  in  his  lifetime,  owned ;  that  he  would  repair  it,  and  that 
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it  would  become  valuable.  Mr.  Thompson  had  had  a  previous  con- 
versation with  him ;  the  defendant  had  not  been  informed  by  me 
that  the  note  was  overdue,  and  not  demanded.  Also,  James 
Thompson,  who  proved  that,  as  soon  as  it  was  discovered  that  the 
note  was  over,  he  and  the  cashier  conversed  about  it;  and  about 
three  or  four  days  after  it  was  overdue,  he  determined  to  call 
on  defendant,  and  request  him  to  arrange  it,  and  state 
•the  circumstances  attending  the  note;  that  he  then  called  [  •289  ] 
on  defendant,  and  found  him  from  home ;  left  word  he 
wanted  him,  and  a  day  or  two  after  defendant  called  at  bank ;  he 
went  aside  with  him,  told  him  the  circumstances  attending  the 
neglect  in  relation  to  the  note,  and  requested  him  to  take  time  and 
determine  what  he  would  do  as  to  arranging  the  note ;  telling  him 
that  he  did  not  wish  defendant  to  say  a  word  to  him  to  commit 
himself,  but  to  consider  whether,  if  he  did  not  arrange  it,  the  bank 
might  not  do  him  a  greater  injury  than  the  amoimt  of  the  note ; 
that  some  time  after  this  conversation,  he  had  another  with  defend- 
ant ;  that  the  defendant  asked  him,  if  the  debt  was  lost,  whose  loss 
would  it  be ;  would  it  fall  on  any  of  the  officers  of  the  bank  ? 
Witness  replied  that  he  did  not  know  how  that  would  be ;  that  he 
could  not  answer  that  question  ;  that  the  bank  would,  perhaps,  look 
to  the  officers ;  and  the  defendant  then  said,  no  officer  of  the  Union 
Bank  should  lose  any  thing  by  him.  That  he  afterwards  had  another 
conversation  with  defendant  in  Mr.  Wharton's  store ;  that  defend- 
ant said, '  he  meant  to  pay  the  note,  but  would  take  his  own  time 
for  it ;  that  he  would  not  put  himself  in  the  power  of  the  bank.' 
He  thinks  this  last  conversation  was  about  three  or  four  months 
after  the  note  fell  due.  That  just  before  the  suit  was  brought,  the 
witness  was  desired,  by  the  president  of  the  bank,  to  call  on  the 
defendant,  and  know  what  he  meant  to  do  with  the  note ;  that  he 
did  so,  and  that  defendant  then  said,  *  I  will  pay  that  note  now,  if 
the  bank  will  take  the  house  on  Cherry  street  for  what  it  cost  me.' 
Witness  reported  the  answer  to  the  president,  who  said  the  bank  did 
not  want  the  house,  and  shortly  afterwards  suit  was  brought, 
Plaintifl's  further  proved  that  the  defendant,  when  the  note  fell  due, 
and  before,  was  administrator  of  the  drawer  of  the  note,  Gteorge 
Magruder,  who  had  died  before  the  note  fell  due,  and  who,  it  is 
also  admitted,  was  insolvent. 

"  Whereupon  the  plaintiffs,  on  the  aforegoing  evidence,  prayed  the 
court  to  instruct  the  jury  as  follows: — 

"  That  if  the  jury  believe  the  defendant  held  the  above  conversa- 
tions as  stated  by  the  witnesses,  such  conversations  amount  to  a 
waiver  of  the  objection  of  the  want  of  demand  and  notice ;  and 

VOL.    X.  42 
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the  defendant  is  liable  on  the  note,  if  the  jury  should 

[  •  290  ]  •believe   that  the  defendant   made  the  acknowledgments 

and  declarations  stated  in  the  conversations  in  reference  to 

the  claim  of  the  bank  upon  him,  as  indorser  of  the  note ;  which  the 

court  refused. 

"  And  the  plaintiffs  then  prayed  the  court  to  instruct  the  jury  as 
follows :  — 

"  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that  the 
defendant,  after  knowing  of  his  discharge  from  liability  as  indorser 
of  the  said  note,  by  the  neglect  to  demand  and  give  notice,  said, 
*  that  he  meant  to  pay  the  note,  but  should  take  his  own  time  for  it, 
and  would  not  put  himself  in  the  power  of  the  bank,'  and  that  the 
bank  forbore  bringing  suit,  from  the  time  of  said  conversation,  about 
three  or  four  months  after  the  note  fell  due,  until  the  date  of  the 
writ  issued  in  this  cause,  then  the  plaintiffs  are  entitled  to  recover  on 
the  second  count  of  the  declaration,  which,  also,  the  court  refused  to 
give;  to  which  refusal  to  give  the  said  instructions,  the  plaintifft 
*^xcepted." 

The  question  is  whether  these  instructions,  thus  propounded,  were 
rightly  refused  by  the  court.  And  we  are  of  opinion  that  they  were. 
The  first  requests  the  court  to  instruct  the  jury  upon  a  mere  matter 
of  fact,  deducible  from  the  evidence,  and  which  it  was  the  proper 
province  of  the  jury  to  decide.  It  asks  the  court  to  declare  that  the 
conversations  stated  (sufficiently  loose  and  indeterminate  in  them- 
selves) amounted  to  a  waiver  of  the  objection  of  the  want  of 
demand  and  notice.  Whether  these  did  amount  to  such  a  waiver, 
was  not  matter  of  law  but  of  fact ;  and  the  sufficiency  of  the  proof 
for  this  purpose  was  for  the  consideration  of  the  jury. 

The  second  instruction  is  open  to  the  same  objection.  It  calls 
upon  the  court  to  decide  upon  the  sufficiency  of  the  proof ;  to  estab- 
lish that  there  was  a  forbearance  by  the  plaintiffs  to  sue  the  defend- 
ant upon  the  note,  and  of  the  promise  of  the  defendant,  in  considera- 
tion of  the  forbearance,  to  pay  the  same.  That  was  the  very  matter 
upon  which  the  jury  were  to  respond,  as  matter  of  fact.  It  is  also 
open  to  the  additional  objection,  that  it  asks  the  court  to  decide  this 
point,  not  upon  the  whole  evidence,  but  upon  a  single  sentence  of 
the  conversations  stated,  without  the  slightest  reference  to 
[  *  291  ]  the  manner  in  which  •the  meaning  and  effect  of  that  sen- 
tence was,  or  might  be  controlled  by  the  other  points  of  the 
conversations,  or  the^  attendant  circumstances.  In  either  view  it 
was  properly  refused.     ' , 

The  court  have  also  been  called  upon  to  review  their  former 
decision  in  this  case.    3  Pet  87.     To  this  it  might  be  a  sufficient 
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answer  to  say  that  no  case  is  made  out  upon  the  record,  calling 
for  such  a  review ;  and,  if  it  were,  we  are  entirely  satisfied  with  that 
decision. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs. 

10 P.  572;  20H.496. 


Joseph  Shaw,  Plaintiff  in  Error,  v.  Joseph  Cooper. 

7  P.  292. 

An  alien  patentee  made  an  invention  in  England,  and  came  to  this  coantrj  in  1 81 7;  his  tn- 
vention  was  fraadalently  disclosed  in  England,  and  went  into  pablic  nse  there,  and  also  in 
France,  in  1820;  the  patentee  knew  of  this  use,  bat  neglected  to  apply  for  a  patent  until 
1822 ;  the  conrt  below  instrncted  the  jury  that  the  patentee  had  slept  too  long  on  his  rights 
to  be  entitled  to  the  benefit  of  a  patent  under  the  act  of  April  17,  1800,  (2  Stats,  at  Liu^ge, 
37.)    Heidy  this  instruction  was  correct. 

If  a  patent  was  surrendered  for  a  defective  specification,  before  any  act  of  congress  on  the 
subject,  the  rights  of  the  patentee  most  be  tested  by  the  law  as  it  stood  when  the  original 
patent  was  issued. 

Whatever  may  bo  the  intention  of  the  inventor,  if  he  suffer  his  invention  to  go  into  public 
use,  by  any  means  whatsoever,  without  an  immediate  assertion  of  his  right,  he  is  not 
entitled  to  a  patent. 

The  case  is  stated  in  the  opinion  of  the  court 

Paine^  for  the  plaintiff 

Enintet^  contra. 

•  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  310  J 

This  writ  of  error  brings  before  this  court,  for  its  revision, 
a  judgment  of  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York.    • 

An  action  was  brought  in  the  circuit  court,  by  Shaw,  against  the 
defendant.  Cooper,  for  the  violation  of  a  certain  patent  right,  claimed 
by  the  plaintiff  The  defendant  pleaded  the  general  issue,  and  gave 
notice  that  on  the  trial  he  would  prove  "  that  the  pretended  new  and 
useful  improvement  in  guns  and  fire-arms,  mentioned  and  referred 
to  in  the  several  counts  in  the  declaration ;  also,  that  the  said  pre- 
tended new  and  useful  improvement,  or  the  essential  parts  or  portions 
thereof,  or  some  or  one  of  them,' had  been  known  and  used  in  this 
country,  namely,  in  the  city  of  New  York  and  in  the  city  of  Philadel- 
phia, and  in  sundry  other  places  in  the  United  States,  and  in  Eng- 
land, in  France,  and  in  other  foreign  countries,  before  the  plaintiff's 
application  for  a  patent  as  set  forth  in  his  declaration,"  &c 
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On  the  trial,  the  following  bill  of  exceptions  was  taken:  **tc-  t  main- 
tain the  issue  joined,  the  plaintiff  gave  in  evidence  certain  lelttnra- 
patent  of  the  United  States,  as  set  forth  in  the  declaration,  issued  on 
the  7th  day  of  May,  1829 ;  and,  also,  that  the  improvement  for  which 
the  letters  were  granted,  was  invented  or  discovered  by  the  plaintiff 
in  1813  or  1814 ;  and  that  the  defendant  had  sold  instruments  which 
were  infringements  of  the  said  letters-patent 

"And  the  defendant  then  proved,  by  the  testimony  of  one  witness, 
that  he  had  used  the  said  improvement  in  England,  and  had  pur- 
chased a  gun  of  the  kind  there,  and  had  seen  others  use  the  said  im- 
provement, and  had  seen  guns  of  the  kind  in  the  duke  of  York's 
armory,  in  1819.  And  also  proved,  by  the  testimony  of  five  other 
witnesses,  that,  in  1820  and  1821,  they  worked  in  England  at  the 
business  of  making  and  repairing  guns,  and  that  the  said  improve- 
ment was  generally  used  in  England  in  those  years ;  but 
\  •  311  ]  that  they  had  never  seen  guns  *  of  the  kind  prior  to  those 
years;  and  also  proved  that,  in  the  year  1821,  it  was  used 
and  known  in  France;  and,  also,  that  the  said  improvement  was 
generally  known  and  used  in  the  United  States  after  the  19th  day 
of  June,  1822. 

"And  the  plaintiff,  further  to  maintain  the  issue  on  his  part,  then 
gave  in  evidence  that  he,  not  being  a  worker  in  iron  in  1813  or  1814, 
employed  his  brother  iii  England,  under  strict  injunctions  of  secrecy, 
to  execute  or  fabricate  the  said  improvement  for  the  purpose  of  mak- 
ing experiments.  And  that  the  plaintiff  afterwards,  in  1817,  left 
England  and  came  to  reside  in  the  United  States ;  and  that,  after  his 
departure  from  England,  in  1817  or  1818,  his  said  brother  divulged 
the  secret  for  a  certain  reward  to  an  eminent  gun-maker  in  London. 
That,  on  the  arrival  of  the  plaintiff  in  this  country,  in  1817,  he  dis- 
closed his  said  improvement  to  a  gun-maker,  whom  he  consulted  as 
to  obtaining  a  patent  for  the  same,  and  whom  he  wished  to  engage 
to  join  and  assist  him.  That  the  plaintiff  made  this  disclosure  under 
injunctions  of  secrecy,  claiming  the  improvement  as  his  own,  declar- 
ing that  he  should  patent  it  That  the  plaintiff  treated  his  invention 
as  a  secret  after  his  arrival  in  this  country,  often  declaring  that  he 
should  patent  it ;  and  that  this  step  was  only  delayed,  that  he  might 
make  it  more  perfect  before  it  was  introduced  into  public  use ;  and 
that  he  did  make  alterations  which,  some  witnesses  considered  im- 
provements in  his  invention,  and  others  did  not.  That  in  this  coun- 
try the  invention  was  never  known  nor  used  prior  to  the  said  19th 
day  of  June,  1822;  that  on  that  day  letters-patent  were  issued  to  the 
plaintiff,  being  then  an  alien,  and  that  he  immediately  brought  his 
invention  into  public  use.    That  afterwards,  and  after  suits  had  been 
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brought  for  a  violation  of  the  said  letters-patent,  the  plaintiff  was  ad* 
vised  to  surrender  them  on  account  of  the  specification  being  defec- 
tive ;  and  that  he  did  accordingly,  on  the  7th  day  of  May,  in  the  year 
1829,  surrender  the  same  into  the  depturtment  of  the  secretary  of 
state,  and  received  the  letters-patent  first  above  named. 

"And  the  plaintiff  also  gave  in  evidence  that,  prior  to  the  19th  day 
of  June,  1822,  the  principal  importers  of  guns  from  England  in  New 
York  and  Philadelphia,  at  the  latter  of  which  cities  the 
plaintiff  resided,  had  never  heard  any  thing  of  the  *  said  in-  [  *  312  ] 
vention,  or  that  the  same  was  used  or  known  in  England ; 
and  that  no  guns  of  the  kind  were  imported  into  this  country,  until 
in  the  years  1824  or  1825.  And  that  letters-patent  were  granted  in 
England  on  the  11th  day  of  April,  1807,  to  one  Alexander  J.  Forsyth, 
for  a  method  of  discharging  or  giving  fire  to  artillery  and  all  other 
fire-arms;  which  method  he  describes  in  his  specification  as  consisting 
in  the  *  use  or  application  as  a  priming,  in  any  mode,  of  some  or  one 
of  those  chemical  compounds  which  are  so  easily  inflammable  as  to 
be  capable  of  taking  fire  and  exploding  without  any  actual  fire  being 
applied  thereto,  and  merely  by  a  blow,  or  by  any  sudden  or  strong 
pressure  or  friction  given  or  applied  thereto,  without  extraordinary 
violence ;  that  is  to  say,  some  one  of  the  compounds  of  combustible 
matter,  such  as  sulphur,  or  sulphur  and  charcoal,  with  an  oxymuriatic 
salt ;  for  example,  the  salt  formed  of  dephlogisticated  marine  acid 
and  potash,  (or  potasse,)  which  salt  is  otherwise  called  oxymuriate  of 
potash ;  or  such  of  the  fulminating  metallic  compounds  as  may  be 
used  with  safety ;  for  exaniple,  fulminating  mercury,  or  of  common 
gunpowder  mixed  in  due  quantity  with  any  of  the  above-mentioned 
substances,  or  with  any  oxymuriatic  salt,  as  aforesaid,  or  of  suitable 
mixtures  of  any  of  the  before-mentioned  compounds ; '  and  that  the 
said  letters-patent  continued  in  force  for  the  period  of  14  years  from 
the  time  of  granting  the  same." 

And  the  defendant,  further  to  maintain  the  issue  on  his  part,  gave 
in  evidence  a  certain  letter  from  the  plaintiff  to  the  defendant,  dated 
in  December,  in  the  year  1824,  from  which  the  following  is  an  ex- 
tract :  "  Some  time  since  I  stated  that  I  had  employed  counsel 
respecting  regular  prosecutions  for  any  trespass  against  my  rights  to 
the  patent ;  I  have  at  length  obtained  the  opinion  of  Mr.  Sergeant 
of  this  city,  together  with  others  eminent  in  the  law,  and  that  is,  that 
I  ought  (with  a  view  to  insure  success)  to  visit  England,  and  pro- 
cure the  affidavits  of  Manton  and  others,  to  whom  I  made  my  inven- 
tion known,  and  also  of  the  person  whom  I  employed  to  make  the 
lock  at  the  time  of  invention ;  for  it  appears  very  essential  that  I 
should  prove  that  I  did  actually  reduce  the  principle  to  practice, 

42* 
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otherwise  a  verdict  might  be  doubtfoL  It  is,  therefore,  my  intention 
to  visit  England  in  May  next  for  this  purpose ;  in  the  mean 
f  •  313  ]  time  *  proceedings  which  have  commenced  here  are  sus- 
pended for  the  necessary  time,^ 

And  the  court,  on  these  facts,  charged  the  jury  that  the  patent  of 
the  7th  of  May,  1829,  having  been  issued,  as  appears  by  its  recital, 
on  the  surrender  and  cancellation  of  the  patent  of  the  19th  day  of 
June,  in  the  year  1822 ;  and  being  intended  to  correct  a  mistake  or 
remedy  a  defect  in  the  latter,  it  must  be  considered  as  a  continuation 
of  the  said  patent,  and  the  rights  of  the  plaintiff  were  to  be  deter- 
mined by  the  state  of  things  which  existed  in  the  year  1822,  when 
the  patent  was  first  obtained. 

That  the  plaintiff's  case,  therefore,  came  under  the  act  passed  the 
17th  day  of  April,  1800,  extending  the  right  of  obtaining  patents  to 
aliens ;  by  the  1st  section  of  which  the  applicant  is  required  to  make 
oath  that  his  invention  has  not,  to  the  best  of  his  knowledge  or  be- 
lief, been  known  or  used  in  this  or  any  foreign  country.  That  the 
plaintiff  most  probably  did  not  know,  in  the  year  1822,  that  the 
invention  for  which  he  was  taking  out  a  patent  had,  before  that  time, 
been  in  use  in  a  foreign  country;  but  that  his  knowledge  or  igno- 
rance on  that  subject  was  rendered  immaterial  by  the  concluding 
part  of  the  section,  which  expressly  declares,  that  every  patent  ob- 
tained pursuant  to  that  act,  for  any  invention  which  it  should  after^ 
ward  appear  had  been  known  or  used  previous  to  such  application 
for  a  patent  should  be  utterly  void.  That  there  was  nothing  in  the 
act  confining  such  use  to  the  United  States ;  and  that,  if  the  inven- 
tion was  previously  known  in  England  or  France,  it  was  sufficient 
to  avoid  the  patent  under  that  act.  That  the  evidence  would  lead 
to  the  conclusion  that  the  plaintiff  was  the  inventor  in  this  case,  but 
the  court  were  of  opinion  that  he  had  slept  too  long  on  his  rights, 
and  hot  followed  them  up  as  the  law  requires,  to  entitle  him  to  any 
benefit  firom  his  patent.  That  the  use  of  the  invention,  by  a  person 
who  had  pirated  it,  or  by  others  who  knew  of  the  piracy,  would  not 
affect  the  inventor's  rights,  but  that  the  law  was  made  for  the  benefit 
of  the  public  as  well  as  of  the  inventor ;  and  if,  as  appears  from  the 
evidence  in  this  case,  the  public  had  fairly  become  possessed  of  the 
invention  before  the  plaintiff  applied  for  his  patent,  it  was 
[  *  314  ]  sufficient,  in  the  opinion  of  the  court,  to  invalidate  *  the 
patent ;  even  though  the  invention  may  have  originally  got 
into  public  use  through  the  fraud  or  misconduct  of  Ids  brother,  to 
whom  he  intrusted  the  knowledge  of  it 

Under  this  charge  the  jury  found  a  verdict  for  the  defendant,  on 
which  a  judgment  was  entered. 
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There  is  a  general  assignment  of  errors,  which  brings  to  the  con- 
sideration of  the  court  the  principles  of  law  which  arise  out  of  the 
facts  of  the  case,  as  stated  in  the  bill  of  exceptions. 

It  may  be  proper,  in  the  first  place,  to  inquire  whether  the  letters- 
patent  which  were  obtained  in  1829,  on  a  surrender  of  the  first 
patent,  have  relation  to  the  emanation  of  the  patent  in  1822,  or 
shall  be  considered  as  having  been  issued  on  an  original  application. 

On  the  part  of  the  plaintiff  it  is  contended  that  "  the  second  patent 
is  original  and  independent,  and  not  a  continuation  of  the  first  pat- 
ent" That  in  adopting  the  policy  of  giving,  for  a  term  of  years, 
exclusive  rights  to  inventors  in  this  country,  we  adopted  at  the  same 
time  the  rules  of  the  common  law  as  applied  to  patents  in  England ; 
and  that,  by  the  common  law,  a  patent  when  defective  may  be  surren- 
dered to  the  granting  power,  which  vacates  the  right  under  it,  and 
the  king  may  grant  the  right  de  novo  either  to  the  same  or  to  any 
other  person. 

This  being  the  effect  of  the  surrender  of  a  patent  in  England,  it 
is  insisted  that  the  same  consequence  should  follow  a  surrender  in 
this  country.  On  this  subject,  it  is  said  that  the  decisions  of  the 
English  courts  are  uniform,  and  that  not  even  a  dictum  can  be  found 
that  a  second  patent  is  a  continuation  of  the  first. 

The  counsel  seems  to  consider  this  point  of  great  importance,  as 
the  plaintiff  was  an  alien  when  the  first  patent  was  obtained,  but  had 
become  naturalized  before  the  date  of  the  second  ;  and,  consequently, 
that  his  rights  under  the  second  patent  cannot  be  governed  by  the 
law  applicable  to  aliens.  As  the  inquiry  on  this  head  is,  whether  the 
second  patent  has  relation  to  the  first,  it  is  not  necessary  to  look  into 
the  laws  to  ascertain  the  respective  rights  of  aliens  and  citizens  on 
this  subject.  In  regard  to  the  right  of  the  patentee  to  surrender  a 
defective  patent,  and  take  out  a  new  one,  there  can  be  no  difference 
between  a  citizen  and  an  alien. 

•  That  the  holder  of  a  defective  patent  may  surrender  it  [  *  315  ] 
to  the  department  of  state  and  obtain  a  new  one,  which 
shall  have  relation  to  the  emanation  of  the  first,  was  decided  by  this 
court  at  the  last  term  in  the  case  of  Grant  and  others  v.  Raymond, 
6  Pet.  220.  The  chief  justice  in  giving  the  opinion  of  the  court 
says :  "  But  the  new  patent,  and  the  proceedings  on  which  it  issues, 
have  relation  to  the  original  transaction.  The  time  of  the  privilege 
still  runs  from  the  date  of  the  original  patent.  The  application  may 
be  considered  as  appended  to  the  original  application ;  and  if  the 
new  patent  is  valid  the  law  must  be  considered  as  satisfied,  if  the 
machine  was  not  known  or  used  before  that  application." 

As  this  decision  must  be  considered  as  settling  the  construction 
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of  the  patent  laws  on  this  point,  it  is  conclusive  in  the  present 
case ;  and  it  is  therefore  unnecessary  to  examine  the  argument  of 
the  plaintiff's  counsel,  which  was  designed  to  lead  to  a  different 
conclusion. 

The  second  patent  being  a  continuation  of  the  first  one,  the  rights 
of  the  plaintiff  must  be  ascertained  by  the  law  under  which  the 
original  application  was  made. 

This  law  was  passed  on  the  17th  of  April,  1800,  and  provides : 
^  That  all  and  singular  the  rights  and  privileges  given  to  citizens 
of  the  United  States  respecting  patents  for  new  inventions,  &a, 
shall  be  extended  to  aliens,  who,  at  the  time  of  petitioning  shall  have 
resided  for  two  years  within  the  United  States,  &c.  Provided,  that 
every  person  petitioning  for  a  patent  for  any  invention,  art,  or  dis- 
covery, pursuant  to  this  act,  shall  make  oath  or  affirmation  before 
some  person  duly  authorized  to  administer  oaths,  before  such  patent 
shall  be  granted,  that  such  invention,  art,  or  discovery,  hath  not,  to 
the  best  of  his  or  her  knowledge  or  belief,  been  known  or  used,  either 
in  this  or  any  foreign  country ;  and  that  every  patent  which  shall  be 
obtained  pursuant  to  this  act,  for  any  invention,  curt,  or  discovery, 
which  it  shall  afterwards  appear  had  been  known  or  used  previous 
to  such  application  for  a  patent,  shall  be  utterly  void." 

By  the  act  of  the  21st  of  February,  1793,*  which  limits  patent 

rights  to  citizens,  it  is  provided :  "  That  every  person  or 

[  *  316  ]  persons,  *  in  his  or  their  application  for  a  patent,  shall  state 

that  the  machine,  &c.,  was  not  known  or  used  before  such 

application." 

The  6th  section  of  this  act  provides  that  a  defendant,  when  pros- 
ecuted for  a  violation  of  a  patent  right,  may  give  in  evidence,  under 
a  notice,  among  other  matters :  "  That  the  thing  secured  by  patent 
was  not  originally  discovered  by  the  patentee,  but  had  been  in  use, 
or  had  been  described  in  some  public  work  anterior  to  the  supposed 
discovery  of  the  patentee,  or  that  he  had  surreptitiously  obtained  a 
patent  for  the  discovery  of  another  person ;  in  either  of  which  case^ 
judgment  shall  be  rendered  tor  the  defendant,  with  costs,  and  the 
patent  shall  be  declared  void." 

It  would  seem,  from  the  above  provisions,  that  citizens  and  aliens^ 
as  to  patent  rights,  are  placed  substantially  upon  the  same  ground. 
In  either  case,  if  the  invention  was  known  or  used  by  the  public 
before  it  was  patented,  the  patent  is  void.  In  both  cases,  the  right 
must  be  tested  by  the  same  rule. 

From  the  facts  in  the  case  it  appears  that  the  plaintiff,  while  resid* 

1  1  Stats,  at  Large,  818. 
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ing  in  England,  in  1813,  or  1814,  invented  the  insixoment  secured  by 
his  patent.  That,  before  he  came  to  the  United  States,  he  made 
known  his  invention  to  his  brother,  to  Mr.  Manton,  a  gun-maker  In 
London,  and  to  others.  That  shortly  after  he  came  to  the  United 
States,  in  1817,  he  disclosed  his  invention  to  a  gon-maker  in  Phila- 
delphia, and  that  in  1817  or  1818  the  plaintiff's  brother  sold  the 
invention  to  a  gun-maker  in  London.  That  in  1819  the  invention 
was  sold  and  used  in  England ;  and  that  in  the  two  following  years 
it  was  in  public  use  there,  and  in  the  latter  year  also  in  France. 
That  on  the  19th  of  June,  1822,  his  first  patent  was  obtained. 

It  also  appears  that  in  April,  1807,  a  patent  was  granted  in  Eng- 
land to  one  Forsyth  for  fourteen  years,  for  an  invention  on  the  same 
subject.  The  fact  was  shown  by  the  plaintiff,  it  is  presumed,  as  a 
reason  why  he  did  not  take  out  a  patent  in  England. 

The  question  arises  from  these  facts,  and  others  which  belong  to 
the  case,  whether  there  was  such  a  use  in  the  public  of  this  invention 
at  the  date  of  the  plaintiff's  first  patent,  as  to  render  it  void. 

•  By  the  plaintiff's  counsel  it  is  insisted  that,  if  an  inven-  [  *  317  ] 
tion  has  been  pirated,  or  fruudulently  divulged,  the  inventor 
cannot  thereby  lose  his  right  to  his  own  invention  and  property ;  and  it 
makes  no  difference  that  the  public  have  acquired  the  use  of  the  in- 
vention without  any  participation  in  the  fraud,  unless  the  inventor 
has  acquiesced  in  such  use. 

The  right  of  the  plaintiff  to  his  invention  is  compared  to  his  right 
to  other  property,  which  cannot  be  devested  by  fruud  or  violence ; 
and  the  case  of  Millar  v,  Taylor,  4  Burr.  2303,  where  seven  judges 
against  four  held  that,  at  common  law,  an  author,  by  publishing  a 
literary  composition,  does  not  abandon  his  right,  is  referred  to  as  illus- 
trative of  the  principle. 

Several  decisions  by  the  circuit  courts  of  the  United  States  are 
cited  to  sustain  the  right  of  the  plaintiff  In  the  case  of  Whittemore 
V.  Cutter,  1  GalL  482,  the  court  say :  "  It  will  not  protect  the  plain- 
tiff's patent,  that  he  was  the  inventor  of  the  improvements,  if  he 
suffered  them  to  be  used  freely  and  fully  by  the  public  at  large  for  so 
many  years,  combined  with  all  the  usual  machinery ;  for  in  such  case 
he  must  be  deemed  to  have  made  a  gift  of  them  to  the  public  as 
much  as  a  person  who  voluntarily  opens  his  land  as  a  highway,  and 
suffers  it  to  remain  for  a  length  of  time  devoted  to  public  use." 

In  the  case  of  Goodyear  v.  Matthews,  1  Paine,  301,  the  court,  in 
substance,  say  "  that,  if  the  plaintiff  be  the  inventor,  it  is  immaterial 
that  the  invention  has  been  known  and  used  for  years  before  the  ap- 
plication." And  in  the  case  of  Morris  v.  Huntington,  1  Paine,  354, 
the  court  say,  that  "  no  man  is  to  be  permitted  to  lie  by  for  years,  and 
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then  take  out  a  patent.  K  he  has  been  practising  his  invention  with 
a  view  of  improving  it,  and  thereby  rendering  it  a  greater  benefit  to 
the  public,  before  taking  out  a  patent,  that  ought  not  to  prejudice 
him.  But  it  should  always  be  a  question  submitted  to  the  jury,  what 
was  the  intent  of  the  delay  of  the  patent,  and  whether  the  allowing 
the  invention  to  be  used  without  a  patent  should  not  be  considered 
an  abandonment  or  present  of  it  to  the  public." 

This  was  a  case  where  a  second  patent  had  been  obtained,  the  first 
being  defective,  and  this,  it  would  seem,  was  deemed  sufficient  to 
protect  the  right  of  the  plaintiff*,  though  the  public  had  been 
f  *  318  ]  •  in  possession  of  the  invention  for  six  years  before  the  em- 
anation of  the  second  patent 

Of  the  same  import  are  the  cases  cited  from  4  Mason,  108,  and 
4  Washington,  438  and  703. 

The  question  what  use  in  the  public,  before  the  application  is  made 
for  a  patent,  shall  make  void  the  right  of  the  patentee,  was  brought 
before  this  court  by  the  case  of  Pennock  and  Sellers  v.  Dialogue,  re- 
ported in  2  Pet.  1.  In  this  case,  the  court  say  that  ^it  has  not 
been,  and  indeed  cannot  be  denied,  that  an  inventor  may  abandon 
his  invention,  and  surrender  or  dedicate  it  to  the  public.  This  in- 
choate right,  thus  gone,  cannot  afterwards  be  resumed  at  his  pleas- 
ure ;  for  when  gifts  are  once  made  to  the  public  in  this  way,  they 
become  absolute.  And  again  :  "  K  an  invention  is  used  by  the  pub- 
lic, with  the  consent  of  the  inventor,  at  the  time  of  his  application 
for  a  patent,  how  can  the  court  say  that  his  case  is  nevertheless  such 
as  the  act  was  intended  to  protect  ?  If  such  a  public  use  is  not  a 
use  within  the  meaning  of  the  statute,  how  can  the  court  extract  the 
case  from  its  operation,  and  support  a  patent,  when  the  suggestions 
of  the  patentee  were  not  true,  and  the  conditions  on  which  alone  the 
grant  was  authorized,  do  not  exist." 

"  The  true  construction  of  the  patent  law  is,"  the  court  say,  "  that 
the  first  inventor  cannot  acquire  a  good  title  to  a  patent  if  he  suffers 
the  thing  invented  to  go  into  public  use,  or  to  be  publicly  sold  for  use 
before  he  makes  application  for  a  patent." 

In  this  case  it  appeared  that  the  thing  invented  had  been  in  use  by 
the  public,  with  the  consent  of  the  inventors,  and  through  which  they 
derived  a  profit,  for  seven  years  before  the  emanation  of  a  patent. 
And  this  use  was  held  by  the  court  to  be  an  abandonment  of  the 
right  by  the  patentees. 

The  policy  of  granting  exclusive  privileges  in  certain  cases  was 
deemed  of  so  much  importance,  in  a  national  point  of  view,  that 
power  was  given  to  congress,  in  the  federal  constitution,  "  to  promote 
the  progress  of  science  and  useful  arts  by  securing,  for  limited  times. 
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to  authors  and  inventors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries," 

This  power  was  exercised  by  congress  in  the  passage  of  the  acts 
which  have  been  referred  to.  And  from  an  examination  of 
•  their  various  provisions,  it  clearly  appears  that  it  was  the  [  *  319  j 
intention  of  the  legislature,  by  a  compliance  with  the  requi- 
sites of  the  law,  to  vest  the  exclusive  right  in  the  inventor  only,  and 
that  on  condition  that  his  invention  was  neither  known  nor  used  by 
the  public  before  his  application  for  a  patent.  If  such  use  or  knowl- 
edge  shall  be  proved  to  have  existed  prior  to  the  application  for  the 
patent,  the  act  of  1793  declares  the  patent  void ;  and,  as  has  been 
already  stated,  the  right  of  an  alien  is  vacated  in  the  same  manner  by 
proving  a  foreign  use  or  knowledge  of  his  invention.  That  knowl- 
edge or  use  which  would  be  fatal  to  the  patent  right  of  a  citizen, 
would  be  equally  so  to  the  right  of  an  alien. 

The  knowledge  or  use  spoken  of  in  the  act  of  1793  could  have  re- 
ferred to  the  public  only,  for  the  provision  would  be  nugatory  if  it 
were  applied  to  the  inventor  himself.  He  must  necessarily  have  a 
perfect  knowledge  of  the  thing  invented,  and  its  use,  before  he  can 
describe  it,  as  by  law  he  is  required  to  do  preparatory  to  the  emana- 
tion of  a  patent.  But  there  may  be  cases  in  which  a  knowledge  of 
the  invention  may  be  surreptitiously  obtained  and  communicated  to 
the  public,  that  do  not  affect  the  right  of  the  inventor.  Under  such 
circumstances,  no  presumption  can  arise  in  favor  of  an  abandonment 
of  the  right  to  the  public  by  the  inventor ;  though  an  acquiescence 
on  his  part  will  lay  the  foundation  for  such  a  presumption. 

In  England,  it  has  been  decided  that  if  an  inventor  shall  suffer  the 
thing  invented  to  be  sold,  and  go  into  public  use  for  four  months,  and 
in  a  later  case  for  any  period  of  time,  before  the  date  of  his  patent, 
it  is  utterly  void. 

In  that  country,  the  right  emanates  from  the  royal  prerogative ;  in 
this,  it  is  founded  exclusively  on  statutory  provisions.  But  the  pol- 
icy in  both  govenunents  is  the  same,  in  granting  the  right  and  in 
fixing  its  limits. 

Vigilance  is  necessary  to  entitie  an  individual  to  the  privileges 
secured  under  the  patent  law.  It  is  not  enough  that  he  should  show 
his  right  by  invention,  but  he  must  secure  it  in  the  mode  required  by 
law.  And  if  the  invention,  through  fraudulent  means,  shall  be  made 
known  to  the  public,  he  should  assert  his  right  immediately,  and  take 
the  necessary  steps  to  legalize  it. 

•  The  patent  law  was  designed  for  the  public  benefit,  as  [  *  320  ] 
well  as  for  the  benefit  of  inventors.     For  a  valuable  inven- 
tion, the  public,  on  the  inventor's  complying  with  certain  conditional 
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give  him,  for  a  limited  period,  the  profits  arising  from  the  s€de  of  the 
thing  invented.  This  holds  out  an  inducement  for  the  exercise  of 
genius  and  skill  in  making  discoveries  which  may  be  useful  to  soci- 
ety and  profitable  to  the  discoverer.  But  it  was  not  the  intention  of 
this  law  to  take  firom  the  public  that  of  which  Uiey  were  fairly  in 
possession. 

In  the  progress.of  society,  the  range  of  discoveries  in  the  mechanic 
arts,  in  science,  and  in  all  things  which  promote  the  public  conven- 
ience,  as  a  matter  of  course,  will  be  enlarged.  This  results  firom  the 
aggregation  of  mind  and  the  diversity  of  talents  and  pursuits  whidi 
exist  in  every  intelligent  community.  And  it  would  be  extremely  im- 
politic to  retard  or  embarrass  this  advance^  by  withdrawing  fix)m  the 
public  any  useful  invention  or  art,  and  making  it  a  subject  of  private 
monopoly.  Against  this  consequence,  the  legislature  have  carefully 
guarded,  in  the  laws  they  have  passed  on  the  subject. 

It  is  undoubtedly  just  that  every  discoverer  should  realize  the  ben- 
efits resulting  firom  his  discovery  for  the  period  contemplated  by  law. 
But  these  can  only  be  secured  by  a  substantial  compliance  with  every 
legal  requisite.  His  exclusive  right  does  not  rest  alone  upon  his  dia- 
coveryj  but  also  upon  the  legal  sanctions  which  have  been  given  to 
it,  and  the  forms  of  law  with  which  it  has  been  clothed. 

No  matter  by  what  means  an  invention  may  be  conmiunicated  to 
the  public  before  a  patent  is  obtained ;  any  acquiescence  in  the  pub- 
lic use  by  the  inventor  will  be  an  abandonment  of  his  right.  If  the 
right  were  asserted  by  him  who  firaudulently  obtained  it,  perhaps  no 
lapse  of  time  could  give  it  validity.  But  the  public  stand  in  an  en- 
tirely different  relation  to  the  inventor. 

The  invention  passes  into  the  possession  of  innocent  persons,  who 
have  no  knowledge  of  the  firaud,  and,  at  a  considerable  expense,  per- 
haps, they  appropriate  it  to  their  own  use.  The  inventor  or  his  agent 
has  full  knowledge  of  these  facts,  but  fails  to  assert  his  right ;  shall 
he  afterwards  be  permitted  to  assert  it  with  effect  ?  Is  not 
[  *  321  ]  this  such  evidence  of  acquiescence  *  in  the  public  use  on 
his  part  as  justly  forfeits  his  right  ? 

If  an  individual  witness  a  sale  and  transfer  of  real  estate,  under  cer^ 
tain  circumstances,  in  which  he  has  an  equitable  lien  or  interest,  and 
does  not  make  known  this  interest,  he  shall  not  afterwards  be  permitted 
to  assert  it.  On  this  principle  it  is,  that  a  discoverer  abandons  his  right, 
if,  before  the  obtainment  of  his  patent,  his  discovery  goes  into  public 
use.  His  right  would  be  secured  by  giving  public  notice  that  he  was 
the  inventor  of  the  thing  used,  and  that  he  should  apply  for  a  patent 
Does  this  impose  any  thing  more  than  reasonable  diligence  on  the 
inventor  ?   And  would  any  thing  short  of  this,  be  just  to  the  public  ? 
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The  acquiescence  of  an  inventor  in  the  public  use  of  hb  invention, 
can  in  no  case  be  presumed,  where  he  has  no  knowledge  of  such  use. 
But  this  knowledge  may  be  presumed  from  the  circumstances  of  the 
case.  This  will,  in  general,  be  a  fact  for  the  jury.  And  if  the  inventor 
do  not,  immediately  after  this  notice,  assert  his  right,  it  is  such  evi- 
dence of  acquiescence  in  the  public  use,  as  forever  afterwards  to  pre- 
vent him  from  asserting  it.  After  his  right  shall  be  perfected  by  e 
patent,  no  presumption  arises  against  it  from  a  subsequent  use  by 
the  public 

When  an  inventor  applies  to  the  department  of  state  for  a  patent, 
he  should  state  the  facts  truly ;  and  indeed  he  is  required  to  do  so, 
under  the  solemn  obligations  of  an  oath.  If  his  invention  has  been 
carried  into  public  use  by  fraud,  but  for  a  series  of  months  or  years, 
he  has  taken  no  steps  to  assert  his  right,  would  not  this  afford  such 
evidence  of  acquiescence  as  to  defeat  his  application,  as  effectually, 
as  if  he  failed  to  state  that  he  was  the  original  inventor  ?  And  the 
same  evidence  which  should  defeat  his  application  for  a  patent, 
would,  at  any  subsequent  period,  be  fatal  to  his  right.  The  evidence 
he  exhibits  to  the  department  of  state  is  not  only  ex  parley  but  inter- 
ested ;  and  the  questions  of  fact  are  left  open,  to  be  controverted  by 
any  one  who  shall  think  proper  to  contest  the  right  under  the  patent 

A  strict  construction  of  the  act,  as  it  regards  the  public  use  of 
an  invention,  before  it  is  patented,  is  not  only  required  by 
•  its  letter  and  spirit,  but  abo  by  sound  policy.  A  term  of  [  *  322  ] 
fourteen  years  was  deemed  sufficient  for  the  enjoyment  of 
an  exclusive  right  of  an  invention  by  the  inventor ;  but  if  he  may 
delay  an  application  for  his  patent,  at  pleasure,  although  his  inven- 
tion be  carried  into  public  use,  he  may  extend  the  period  beyond 
what  the  law  intended  to  give  him.  A  pretence  of  fraud  would 
afford  no  adequate  security  to  the  public  in  this  respect,  as  artifice 
might  be  used  to  cover  the  transaction.  The  doctrine  of  presumed 
acquiescence,  where  the  public  use  is  known,  or  might  be  known  to 
the  inventor,  is  the  only  safe  rule  which  can  be  adopted  on  this  subject. 

In  the  case  under  consideration,  it  appears  the  plaintiff  came  to 
this  country  from  England,  in  the  year  1817,  and  being  an  alien,  he 
could  not  apply  for  a  patent  until  he  had  remained  in  the  country 
two  years.  There  was  no  legal  obstruction  to  his  obtaining  a  patent 
in  the  year  1819 ;  but  it  seems  that  he  failed  to  apply  for  one,  until 
three  years  after  he  might  have  done  so.  Had  he  used  proper  dili- 
gence in  this  respect  his  right  might  have  been  secured,  as  his  inven- 
tion was  not  sold  in  England  until  the  year  1819.  But,  in  the  two 
following  years,  it  is  proved  to  have  been  in  public  use  there,  and  in 
the  latter  year,  also  in  France. 
VOL.  X.  43 
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Under  such  circamstancesi  can  the  plaintiffs  right  be  sustained  ? 

His  counsel  assigns  as  a  reason  for  not  making  an  earlier  applica- 
don,  that  he  was  endeavoring  to  make  his  invention  more  perfect ; 
but  it  seems  by  this  delay,  he  was  not  enabled,  essentially,  to  vary  or 
improve  it.  The  plan  is  substantially  the  same  as  was  carried  into 
public  use  through  the  brother  of  the  plaintifi^  in  England.  Such  an 
excuse,  therefore,  cannot  avail  the  plainti£  For  three  years,  before 
emanation  of  his  patent,  his  invention  was  in  public  use,  and  he 
appears  to  have  taken  no  step  to  assert  his  right.  Indeed,  he  sets  up, 
as  a  part  of  his  case,  the  patent  to  Forsyth,  as  a  reason  why  he  did 
not  apply  for  a  patent  in  England.  , 

The  Forsyth  patent  was  dated  six  years  before.  Some  of  the 
decisions  of  the  circuit  courts,  which  are  referred  to,  were  overruled 
in  the  case  of  Pennock  and  Sellers  v.  Dialogue,  2  Pet.  1.  They 
made  the  question  of  abandonment  to  turn  upon  the  inten- 
[  •  323  ]  tion  •of  the  inventor.  But  such  is  not  considered  to  be  the 
true  ground.  Whatever  may  be  the  intention  of  the  inventor, 
if  he  suffers  his  invention  to  go  into  public  use,  through  any  means 
whatsoever,  without  an  immediate  assertion  of  his  right,  he  is  not 
entitied  to  a  patent ;  nor  will  a  patent,  obtained  under  such  circum- 
stances, protect  his  right 

The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 

1  H.  202;  17  H.  74;  21  H.  822 ;  2  Wal.  691 ;  7  O.  184. 


Sylvan  Peyroux  and  others.  Claimants  of  Steamboat  Planter, 
Appellants,  v.  William  L.  Howard  and  Francois  Varion, 
Libellants. 

7  P.  324. 
If  the  local  law  givea  a  lien  to  roaterial-men  for  repairs  of  a  domestic  vessel  within  die  ebb 

and  flow  of  the  tide,  it  may  be  enforced  in  the  admiralty. 
There  are  many  facts,  particularly  geographical,  the  knowledge  whereof  is  derivable  from 

other  sources  than  parol  proof,  which  the  court  may  judicially  notice. 
An  express  contract  does  not  waive  a  lien  unless  it  contains  stipulations  from  which  a 

waiver  of  the  lien  may  fairly  be  inferred. 
Giving  a  credit  beyond  the  time  when  a  vessel  may  be  expected  to  sail,  is  a  waiver  of  a  lien 

under  a  local  law,  which  provides  that  the  lien  shall  cease  if  the  vessel  be  allowed  to 

depart  without  asserting  it 

The  case  is  stated  in  the  opinion  of  the  court 
MortoUj  for  the  appellants. 
Living'StoTij  contra. 
[  •  339  J      •  Thompson,  J.,  delivered  the  opinion  of  the  court 
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This  case  comes  up  from  the  district  comi;  of  the  United 
•  States  for  the  eastern  district  of  Louisiana.    The  proceed-  [  *  340  ] 
ings  in  the  court  below  were  in  rem  against  the  steamboat 
Planter,  to  recover  compensation  for  repairs  made  upon  the  boat 

The  libel  states  that  Howard  and  Varion,  shipwrights,  residing  in 
the  city  of  New  Orleans,  had  found  materials  and  performed  certain 
work  on  the  steamboat  Planter,  for  which  the  said  steamboat  and 
her  owners  were  justly  indebted  to  them  in  the  sum  of  $2,193.35 ; 
and  alleges  that  by  the  admiralty  law,  and  the  laws  of  the  State  of 
Louisiana,  they  have  a  lien  and  privilege  upon  the  boat,  her  tackle, 
apparel,  and  furniture  for  the  payment  of  the  same ;  and  prays  ad- 
miralty process  against  the  boat,  and  that  the  usual  monition  may 
issue. 

The  appellants  afterwards  appeared  in  court  and  filed  their  claim 
and  plea,  alleging  that  they  are  citizens  of  Louisiana,  and  residing 
in  the  city  of  New  Orleans,  and  that  they  are  the  sole  and  lawful 
owners  of  the  steamboat  Planter ;  and  alleging  further,  that  the  libel- 
lants  are  also  citizens  of  the  same  State,  and  that  the  court  had  no 
jurisdiction  of  the  case. 

The  plea  to  the  jurisdiction  of  the  court  was  overruled,  and  a  sup 
plemental  and  amended  claim  and  answer  filed,  denying  all  and 
singular  the  facts  set  forth  in  the  libel ;  and  by  consent  of  parties  an 
order  of  court  was  entered,  that  the  testimony  of  the  witnesses  for 
the  respective  parties  be  taken  before  the  clerk  of  the  court,  and  read 
in  evidence  upon  the  trial,  subject  to  all  legal  exceptions ;  and  upon 
the  hearing  of  the  cause  the  court  decreed  that  the  claimants  should 
pay  to  the  libellants  $2,193.35,  and  costs  of  suit  An  appeal  to  this 
court  was  prayed  and  allowed. 

Upon  the  argument  here,  the  following  points  have  been  made : — 

1.  It  does  not  appear  upon  the  proceedings,  that  the  court  below 
had  jurisdiction  of  the  case. 

2.  That  the  libellants  had  waived  any  privilege  or  lien  upon  the 
steamboat  under  the  law  of  Louisiana,  and,  therefore,  proceedings 
in  rem  were  improper. 

3.  If  the  court  had  jurisdiction,  the  decree  is  erroneous  on  the 
merits. 

•  The  want  of  jurisdiction  in  the  district  court  is  not  put  [  '341  ] 
on  the  ground  set  up  in  the  plea  in  the  court  below,  that  all 
the  parties  were  citizens  of  the  same  State.  This  has  been  very 
properly  abandoned  here,  as  entirely  inapplicable  to  admiralty  pro- 
ceedings  in  the  district  court.  But  it  is  said  that  it  does  not  appear 
upon  the  face  of  the  proceedings  that  the  cause  of  action  properly 
belonged  to  admiralty  jurisdiction.     There  can  be  no  doubt  that  it 
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must  appear  firom  the  proceedings  that  the  court  had  jurisdiction  of 
the  case. 

The  proceeding  is  in  rem  against  a  steamboat,  for  materials  found 
and  work  performed  in  repsdring  ihe  vessel  in  the  port  of  New  Or- 
leans, as  is  alleged  in  the  libel,  under  a  contract  entered  into  between 
the  parties  for  that  purpose.  It  is  therefc^e  a  maritime  contract ; 
and  if  the  service  was  to  be  performed  in  a  place  within  the  jurisdic- 
tion of  the  admiralty,  and  the  lien  given  by  the  local  law  of  the  State 
of  Louisiana,  it  will  bring  the  case  within  the  jurisdiction  of  the 
court 

By  the  Civil  Code  of  Louisiana,  article  2748,  workmen  employed 
in  the  construction  or  repair  of  ships  and  boats  enjoy  the  privilege 
established  by  the  code,  without  being  bound  to  reduce  their  con- 
tracts to  writing,  whatever  may  be  their  amount ;  but  this  privilege 
ceases  if  they  have  allowed  the  ship  or  boat  to  depart  without  exer- 
cising their  right  The  state  law,  therefore,  gives  a  lien  in  cases  like 
the  present 

In  the  case  of  The  General  Smith,  4  Wheat  438,  it  is  decided,  that 
the  jurisdiction  of  the  admiralty  in  such  cases,  where  the  repairs  are 
upon  a  domestic  vessel,  depends  upon  the  local  law  of  the  State. 
Where  the  repairs  have  been  made,  or  necessaries  furnished  to  a  for- 
eign ship,  or  to  a  ship  in  the  ports  of  a  State  to  which  she  does  not 
belong,  the  general  maritime  law  gives  a  lien  on  the  ship  as  security, 
and  the  party  may  maintain  a  suit  in  the  admiralty  to  enforce  his 
right  But  as  to  repairs  or  necessaries  in  the  port  or  State  to  which 
the  ship  belongs,  the  case  is  governed  altogether  by  the  local  law  of 
the  State,  and  no  lien  is  implied  unless  it  is  recognized  by  that  law. 
But  if  the  local  law  gives  the  lien,  it  may  be  enforced  in  the  admi- 
ralty. 

It  is  said,  however,  thai  the  place  where  these  services  were 
performed  was  not  within  the  jurisdiction  of  the  euimiralty. 
[  •342  ]  'The  services  in  this  case  were  performed  in  the  port  of 
New  Orleans,  and  whether  this  was  within  the  jurisdiction 
of  the  court  or  not  will  depend  upon  the  fact,  whether  the  tide 
in  the  Mississippi  ebbs  and  flows  as  high  up  the  river  as  New  Or- 
leans. 

This  is  a  question  of  fact;  and  it  is  not  undeserving  of  notice  that, 
although  there  was  a  plea  to  the  jurisdiction  of  the  court  interposed, 
the  objection  was  not  set  up.  Had  it  been  put  in  issue,  the  evidence 
would  probably  have  removed  all  doubt  upon  that  question  ;  not  hav- 
ing been  set  up,  it  affords  an  inference  that  the  objection  could  not 
have  been  sustained  by  proof. 

But  we  think  we  are  authorized  judicially  to  notice  the  sitoatioo 
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of  New  Orleans,  for  the  purpose  of  determining  whether  the  tide 
ebbs  and  flows  as  high  up  the  river  as  that  place.  In  the  case  of 
The  Apollon,  9  Wheat  374,  it  is  said  by  this  conrt,  that  it  has  been 
very  justly  observed  at  the  bar,  that  the  court  is  bound  to  take  notice 
of  public  facts  and  geographical  positions ;  and  in  the  case  of  the 
steamboat  Thomas  Jefferson,  the  Ubel  claimed  wages  earned  on  a 
voyage  from  Shippingport  in  the  State  of  Kentucky,  up  the  River 
Missouri,  and  back  again  to  the  port  of  departure.  And  the  court 
say,  that  the  voyage,  not  only  in  its  commencement  and  termination, 
but  in  all  its  intermediate  progress,  was  several  hundred  miles  above 
the  ebb  and  flow  of  the  tide,  and,  therefore,  in  no  just  sense  can  the 
wages  be  considered  as  earned  in  a  maritime  employment  It  is 
fairly  to  be  inferred,  that  the  court  judicially  noticed  the  fact,  that 
the  tide  did  not  ebb  and  flow  within  the  range  of  voyage  upon  which 
the  services  were  rendered,  as  there  is  no  intimation  of  any  evidenco 
before  the  court  to  establish  the  fact 

It  cannot  certainly  be  laid  down  as  a  universal,  or  even  as  a  gen- 
eral proposition,  that  the  court  can  judicially  notice  matters  of  fact 
Yet  it  cannot  be  doubted  that  there  are  many  facts,  particularly  with 
respect  to  geographical  positions,  of  such  public  notoriety,  and  the 
knowledge  of  which  is  to  be  derived  from  other  sources  than  parol 
proof,  which  the  court  may  judicially  notice.  Thus  in  the  case  of 
the  United  States  v.  La  Vengeance,  3  Dall.  297,  1  Pet.  Cond.  Rep. 
132,  the  court  judicially  noticed  the  geographical  position 
of  Sandy  *Hook.  And  it  may  certainly  take  notice  judi-  [  •343  ] 
cially  of  like  notorious  facts,  as  that  the  bay  of  New  York, 
for  instance,  id  within  the  ebb  and  flow  of  the  tide. 

The  appellants'  counsel  has  referred  the  court  to  Stoddard's  Lou- 
isiana, 164,  for  the  purpose  of  showing  that  the  tide  does  not  ebb  and 
flow  at  New  Orleans ;  but  we  think  it  afibrds  a  contrary  conclusion. 
The  author  says,  "  the  tides  have  little  effect  upon  the  water  at  New 
Orleans ;  they  sometimes  cause  it  to  swell,  but  never  to  slacken  its 
current"  No  distinction  has  ever  been  attempted  in  settling  the  line 
between  the  admiralty  and  common-law  jurisdiction,  growing  out  of 
the  greater  or  less  influence  of  the  tide.  So  far  as  that  admiralty 
jurisdiction  depends  upon  locality,  it  is  bounded  by  the  ebb  and  flow 
of  the  tide ;  and  if  the  influence  of  the  tide  is  at  ail  felt,  it  must  de- 
termine the  question.  No  other  certain  and  fixed  rule  can  be  adopt- 
ed ;  and,  in  determining  this,  we  must  look  at  the  ordinary  state  of 
the  water,  uninfluenced  by  any  extraordinary  freshets. 

The  authority  of  Mr.  Stoddard  goes  to  show  that  the  tides  have 
some  effect  upon  the  water  at  New  Orleans ;  they  cause  it  to  swell| 
but  not  BO  much  as  to  slacken  the  current     In  the  case  of  Bex  tk 
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Smith  and  others,  2  Doag.  441,  it  became  a  qaestion  whetb«  the 
sea  could  properly  be  said  to  flow  above  London  bridge.  It  waa 
contended  that  the  tide  beyond  that  limit  was  occasioned  by  the 
pressure  and  accumulation  backwards  of  the  river  water.  Lord 
Mansfield  said,  a  distinction  between  the  case  of  the  tide  occasioned 
by  the  flux  of  sea  water,  or  by  the  pressure  backwards  of  the  firesh 
water  of  a  river,  seemed  entirely  new. 

We  think  that,  although  the  current  in  the  Mississippi,  at  New 
Orleans,  may  be  so  strong  as  not  to  be  turned  backwards  by  the 
tide,  if  the  eflect  of  the  tide  upon  the  current  is  so  great  as  to  occa- 
sion a  regular  rise  and  fall  of  the  water,  it  may  properly  be  said  to 
be  within  the  ebb  and  flow  of  the  tide. 

It  has  been  argued,  on  the  part  of  the  appellant,  that  the  evidence 
shows  that  this  steamboat  was  to  be  employed  in  navigating  waters 
beyond  the  ebb  and  flow  of  the  tide,  and  therefore  not  employed  in 
the  maritime  service.  In  the  case  of  the  steamboat  Jefier- 
[  *  344  ]  son,  the  court  said,  there  is  no  doubt  the  jurisdiction  *  ex- 
ists, although  the  commencement  or  termination  of  the  voy- 
age may  happen  to  be  at  some  place  beyond  the  reach  of  the  tide. 
The  material  consideration  is,  whether  the  service  is  essentially  mari- 
time service,  and  to  be  performed  substantially  on  the  sea  or  on  tide 
water.  All  the  service  in  the  case  now  before  the  court  was  at  New 
Orleans ;  and  the  first  voyage,  at  all  events,  was  to  commence  from 
that  port  The  objection,  therefore,  to  the  jurisdiction  of  the  court, 
cannot  be  sustained. 

2.  The  2d  exception  is  founded  on  a  supposed  waiver  of  any 
privilege  or  lien,  and  that  the  appellees  trusted  alone  to  the  personal 
responsibility  of  the  owners  of  the  steamboat 

To  determine  this  question,  it  becomes  necessary  to  look  at  the 
contracts  under  which  the  repairs  were  made. 

The  first  bears  date  on  the  11th  of  September,  1830,  by  which 
certain  specified  repairs  were  to  be  made,  for  which  the  appellants 
stipulated  to  pay  $1,500.  No  time  is  fixed  for  the  payment  The 
repairs  contemplated  by  this  contract  were  such  only  as  could  be 
made  without  hauling  up  the  boat  In  the  progress  of  the  work, 
however,  it  was  discovered  that  more  repairs  were  necessary  than 
had  been  supposed,  and  which  could  not  be  made  without  haul- 
ing up  the  boat  And  on  the  19th  of  October,  1830,  another  contract 
was  entered  into,  by  which  the  owners  agreed  to  pay  $475  for  hauling 
up  the  boat,  $200  of  which  was  to  be  paid  in  C€Ujh,  and  the  balance 
in  one  month  after  the  boat  shall  be  launched  and  set  afloat  The 
boat  was  then  to  be  repaired  under  the  instruction  of  Captain  Jar- 
reau,  the  work  to  be  paid  for  when  the  account  shall  be  approved  hy 
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Captain  Jarreao.  The  boat  to  be  repaired  and  delivered  afloat  by 
the  20th  of  November,  ready  to  receive  a  cargo ;  the  appellees  were 
to  allow  twenty-five  dollars  a  day  for  each  day  they  retarded  the 
delivery. 

An  express  contract  having  been  entered  into  between  the  parties, 
under  which  these  repairs  are  made,  is  no  waiver  of  the  lien,  unless 
such  contract  contains  stipulations  inconsistent  with  the  lien,  and 
from  which  it  may  fairly  be  inferred  that  a  waiver  was  intended,  and 
the  personal  responsibility  of  the  party  only  relied  upon. 
Express  contracts  are  generally  made  *  for  freight  and  sea-  [  *  345  ] 
men's  wages,  but  this  has  never  been  supposed  to  operate 
as  a  waiver  of  a  lien  on  the  vessel  for  the  same.  There  are  certainly 
some  of  the  older  authorities  which  would  seem  to  give  countenance 
to  the  doctrine  that  an  express  contract  operated  as  a  waiver  of  the 
lien ;  but  whatever  may  have  been  the  old  rule  on  the  subject,  it  is 
settled,  at  the  present  day,  that  an  express  contract  for  as  pecific  sum 
is  not  of  itself  a  waiver  of  the  lien,  but  that,  to  produce  that  effect,  the 
contract  must  contain  some  stipulations  inconsistent  with  the  con- 
tinuance of  such  lien,  or  from  which  a  waiver  may  fairly  be  inferred. 
Hutton  V.  Bra^g,  2  Marshall,  339 ;  4  Camp.  145,  and  the  cases  cited 
in  note. 

Applying  these  rules  to  the  case  before  us,  we  can  discover  nothing 
(except  as  to  $275,  the  balance  for  hauling  out  the  boat,  which 
will  be  noticed  hereafter,)  inconsistent  with  the  rights  of  a  lien,  or 
indicating  any  intention  to  waive  it.  In  the  first  contract  no  time  is 
fixed  for  the  payment  of  the  $1,500 ;  it  became  payable,  therefore, 
as  soon  as  the  work  was  completed.  And  the  repairs  under  the 
second  contract  were  to  be  paid  for  as  soon  as  the  account  was  ap- 
proved by  Captain  Jarreau.  There  is  nothing,  therefore,  from  which 
it  can  be  inferred  that  any  time  or  credit  was  to  be  allowed.  The 
balance  of  $275,  for  hauling  out  the  steamboat,  stands  upon  a 
footing  a  little  different  That  was  to  be  paid  in  one  month  after  the 
boat  was  launched  and  set  afloat.  A  credit  was  here  given ;  and  a 
credit  too  beyond  the  time  when,  in  all  probability,  the  boat  would 
have  left  the  port  of  New  Orleans ;  for  it  can  hardly  be  supposed 
that  it  would  have  taken  thirty  days  to  load  her.  And  by  the  civil 
code  of  Louisiana,  art  2748,  the  privilege  ceases  if  the  ship  or  boat 
is  allowed  to  depart  without  exercising  the  right 

As  to  this  sum,  therefore,  the  decree  is  erroneous. 

3.  The  principal  ground  of  complaint  under  the  3d  point  made 
at  the  bar  is,  that  the  appellants  have  been  made  to  pay  twice  for 
some  part  of  the  work.  That  is,  that  part  of  the  work  which  wag 
to  be  done  under  the  first  contract,  and  for  which  they  were  tn 
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[  '346  ]  pay  01,500,  has  *been  charged  under  the  second  contract. 
There  is  certainly  some  confusion  growing  oat  of  the  man- 
ner in  which  this  work  was  carried  on  under  the  different  contracts. 
The  work  which  was  to  be  performed  under  the  first,  was  not  com- 
pleted when  the  second  was  entered  into,  and  both  being  carried  on 
at  the  same  time,  might  very  easily  occasion  some  mistake.  And 
in  addition  to  this,  there  was,  under  the  first  contract,  some  extra 
work  to  be  done  and  paid  for  over  and  above  the  stipulated  sum  of 
01,500,  which  rendered  it  still  more  difficult  to  keep  the  accounts  for 
materials  and  labor  under  the  different  contracts,  separate  and  dis- 
tinct. The  evidence  was  taken  in  writing  out  of  court,  and  no  op- 
portunity afforded  for  explanation  upon  these  points.  The  district 
judge,  feeling  the  difficulties  growing  out  of  these  circumstances, 
ordered  Wilson,  one  of  the  witnesses  whose  deposition  had  been 
taken  and  read  in  evidence,  to  appear  and  answer  in  open  court. 
He  was  the  clerk  of  the  appellees,  who  had  kept  an  account  of  the 
timber  used  and  work  performed ;  and  on  his  examination  he  swore 
that  all  the  charges  and  items  for  work  done,  in  the  account  of  the 
libellants,  were  over  and  above  the  work  done  under  the  first  contract 
for  $1,500.  That  the  libellants  had  hands  at  work  at  the  repairs 
under  the  contract  and  the  extra  work  at  the  same  time.  That  there 
is  not  a  day's  work  nor  a  foot  of  plank  charged  in  the  account  which 
was  to  be  done  under  the  first  contract  This  testimony  leaves  no 
reasonable  doubt  of  the  correctness  of  the  account  By  the  second 
contract,  payment  was  to  be  made  when  the  account  was  approved 
by  Captain  Jarreau ;  no  formal  approval  appears  to  have  been  made. 
But  he  was  a  part-owner,  and  superintended  the  repairs ;  and  one  of 
the  witnesses  says  he  was  present  when  the  account  was  presented 
to  Captain  Jarreau,  who  ssdd  he  was  not  surprised  at  it,  because 
there  was  a  great  deal  more  work  than  he  had  any  idea  of;  and  that 
he  did  not  think  at  first  that  she  required  so  much.  This,  although 
not  a  direct,  was  an  implied  approval  of  the  account 

The  delay  in  not  delivering  the  boat  to  the  appellants  by  the  time 

specified  in  the  contrax^t,  was  occasioned  by  her  unexpected  state 

and  condition,  and  the  extent  of  repairs  required.     And 

[  •347  ]  'besides, the  delivery  at  the  time  mentioned  in  the  contract, 

was  dispensed  with  by  Captain  Jarreau. 

Upon  the  whole,  we  are  of  opinion,  that  the  decree  of  the  district 

court,  as  to  the  $275,  must  be  reversed,  and  in  all  other  respects 

affirmed. 

10  P.  108;  11  P.  176;  8  H.  668;  6  H.  441 ;  6  H.  844;  17  H.  696;  19  H.  22 ;  20  H-  296 ; 
21  H.  248;  22  H.  129;  1  B.  622;  9  W.  186;  13  W.  243;  21  W.  679. 
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HoLLiNeswoRTH  Maonijuo  and  others,  PlaintiifB  in  'Enor,  v.  John  B« 

Thompson. 

7  P.  348. 

To  render  an  antenuptial  settkraent  void,  as  a  fraud  on  ereditors,  botb  parties  mnat  eonenf 
in  or  have  cognizance  of  tlie  fraud ;  thej  must  cooperate  in  the  original  design,  at  tbe 
time  of  its  concoction,  or  carry  it  into  effect  with  notice  that  it  is  fraudulent. 

Marriage  is  a  consideration  of  the  greatest  value,  in  contemplation  of  law,  to  support  such 
8  settlement 

Bj  a  valid  antenuptial  settlement,  the  wife  becomes  »  oroditor  of  die  hushsnd,  and  after 
marriage  he  maj  prefer  that  debt. 

In  New  Jersey,  the  omission  to  record  a  deed  of  real  estate,  avoids  it  only  as  against  cred 
itors  and  purchasers  of  the  grantor. 

The  case  is  stated  in  the  opinion  of  the  coturt. 

C.  X  Ing'ersolly  for  the  plaintiff 

Bifmey^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  conri  [  *  389  ] 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district 
of  Pennsylvania.     The  original  action  was  a  feigned  issue  between 
the  plaintiffs,  who  are  creditors,  and  the  defendant,  to  try  the  ques- 
tion, whether  he  is  able  to  pay  the  debt  due  to  them ;  and  this  de- 
pends upon  the  validity  of  certain  articles  of  settlement,  made  in 
contemplation  of  a  marriage  between  the  defendant  and 
Miss  Annis  Stockton,  daughter  of  the  late  Richard  *  Stock-  [  *  390  ] 
ton,  Esq.,  stated  in  the  case.    The  verdict  in  the  court  below 
was  for  the  defendant ;  and  judgment  having  been  rendered  thereon 
accordingly,  the  present  writ  of  error  is  brought  to  revise  that  judg- 
ment, upon  a  bill  of  exceptions  taken  to  the  charge  of  the  court  at 
the  trial. 

The  whole  charge  of  the  court  is  spread  upon  the  record,  (a  practice 
which  this  court  have  uniformly  discountenanced,  and  which,  we 
trust,  a  rule  made  at  the  last  term  will  effectually  suppress ;)  and  the 
question  now  is,  whether  that  charge  contains  any  erroneous  state- 
ment of  the  law ;  for  as  to  the  comments  of  the  court  upon  the 
evidence,  it  is  almost  unnecessary  to  say,  after  what  was  said  by 
this  court  in  Carver  v.  Jackson,  4  Pet.  80,  81,  that  we  have  nothing 
to  do  with  them.  In  examining  the  charge  for  the  purpose  of  ascer- 
taining its  correctness  in  point  of  law,  the  whole  scope  and  bearing 
of  it  must  be  taken  together.  It  is  wholly  inadmissible  to  take  up 
single  and  detached  passages,  and  to  decide  upon  them  without 
attending  to  the  context,  or  without  incorporating  such  qualifications 
and  explanations  as  naturally  flow  from  the  language  of  other  parti 
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of  the  charge.  In  short,  we  are  to  construe  the  whole  as  it  mnst 
have  been  understood,  both  by  the  court  ajid  jury,  at  the  time  when 
it  was  delivered. 

The  material  facts  are  as  follows :  The  plaintiffs  and  the  defend- 
ant were  resident  merchants  in  China ;  and  the  defendant  left  it  in 
March,  1825,  to  visit  America.  In  the  summer  of  that  year  he  paid 
his  addresses  to  Miss  Stockton,  then  resident  with  her  father  in  New 
Jersey,  by  whom  his  addresses  were  accepted ;  and  in  contemplation 
of  marriage  on  the  19th  of  December,  of  the  same  year,  the  articles  of 
marriage  settlement  referred  to  were  executed.  They  purport  to  be 
articles  of  agreement  and  covenant  between  the  defendant  of  the  first 
part.  Miss  Annis  Stockton  of  the  second  part,  and  Richard  Stockton, 
father  and  trustee  of  Miss  Stockton,  of  the  third  part.  By  these 
articles,  after  reciting  the  intended  marriage,  and  that  Richard  Stock- 
ton, the  father,  had  promised  to  give  a  certain  lot  of  land  (described 
in  the  articles)  to  his  daughter,  upon  which  the  defendant,  Thompson, 
had  begun  to  build  a  house,  it  is  stated  that  R.  Stockton 
[  *  391  ]  covenants,  in  consideration  of  the  *  said  marriage,  and  his 
love  and  affection  for  his  daughter,  that  from  the  time  of 
the  marriage  he  will  stand  seised  of  the  lot  and  premises  in  trust  to 
permit  the  defendant  and  Annis,  his  wife,  to  live  in  and  occupy  the 
same  ;  and  if  they  do  not  think  proper  so  to  do,  then  to  let  out  the 
premises  on  lease,  and  receive  the  rents  and  profits  and  pay  over  the 
same  to  the  said  Annis  during  the  joint  lives  of  herself  and  her  hus- 
band (the  defendant) ;  if  the  defendant  should  survive  his  said  wife 
and  have  issue  by  her,  then  in  trust  to  permit  him  during  his  life  to 
inhabit  and  occupy  the  premises,  if  he  should  elect  so  to  do,  and  to 
pay  over  the  rents  and  profits  to  him  for  the  support  of  himself  and 
his  family,  without  his  (the  defendant's)  being  accountable  therefor; 
and  after  his  death,  in  trust  for  the  child  or  children  of  the  marriage 
in  equal  shares  as  tenants  in  common ;  and  if  no  children,  then  upon 
the  death  of  either  the  husband  or  the  wife,  to  convey  the  premises 
to  the  survivor  in  fee-simple.  By  the  same  instrument,  the  defendant 
covenants,  that  if  the  marrieige  should  take  effect,  and  in  considera- 
tion thereof,  he  will,  with  all  convenient  speed,  build  and  furnish  the 
house  in  a  suitable  manner,  as  he  shall  judge  fit  and  proper,  and  that 
the  erections,  improvements,  and  furniture  shall  be  subject  to  and 
included  in  the  trusts.  And  further,  that  he  will,  in  the  space  of  a 
year  from  the  marriage,  place  out  at  good  security,  in  stock  or  other- 
wise, the  sum  of  $40,000,  and  hand  over  and  assign  the  evidences 
thereof  to  the  trustee,  who  shall  hold  the  same  in  trust  to  receive 
the  interest,  profits,  and  dividends  thereof  for  the  wife,  during  the 
joint  lives  of  herself  and  her  husband.     And  if  she  should  die  before 
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her  husband,  and  there  should  be  issue  of  the  marriage,  then  in  trust 
to  receive  the  interest,  profits,  and  di^dends,  and  pay  the  same  to 
the  husband  during  his  life,  for  the  support  and  maintenance  of  him- 
self and  children,  without  any  account,  and  after  his  death,  in  trust 
for  the  children  of  the  marriage.  A  similar  provision  is  made  in 
case  of  the  survivorship  of  the  wife ;  and  if  no  children,  then  the 
trustee  is  to  assign  and  deliver  the  securities  and  moneys  remaining 
due  to  the  survivor,  to  his  or  her  own  use. 

Such  are  the  most  material  clauses  of  the  marriage  articles.  Before 
the  execution  of  them,  the  defendant  made  out  a  written 
•  statement  of  his  pecuniary  circumstances,  in  which  he  [  *  392  ] 
states  that  he  owes  no  personal  debts  except  to  a  small 
amount,  in  the  common  course  of  business ;  that  he  is  surety  for  his 
father  in  a  bottomry  bond  to  Messrs.  Schott  and  Lippincott,  in  the 
penal  sum  of  $200,000,  upon  which  there  was  a  pledge  of  goods, 
supposed  to  be  sufficient  to  discharge  the  bond;  and  if  any  loss 
should  accrue,  it  could  not  be  more  than  $20,000,  and  that  he  con- 
sidered himself  worth  that  amount,  if  not  more,  in  addition  to  the 
sum  proposed  to  be  settled. 

From  the  testimony  in  the  case,  which  is  stated  in  the  charge,  it 
appears  that  the  marriage  was  consummated;  that  the  defendant 
buUt  the  house  on  the  lot  mentioned  in  the  articles  at  an  expense  of 
$13,000,  and  furnished  it  at  the  expense  of  $5,000,  but  invested  no 
part  of  the  $40,000  during  the  life  of  the  trustee.  It  also  appears, 
that  at  the  time  of  executing  the  articles,  he  was  worth  about  80 
or  $90,000  in  money  and  personal  property ;  that  his  agent  in  China, 
in  November  and  December,  1825,  borrowed  of  the  plaintiffs  $63,000 
on  the  .pledge  and  security  of  property  of  the  invoice  value  of 
$86,000  and  upwards,  on  the  credit  of  the  defendant,  but  entirely  for 
the  use  of  the  defendant's  father,  in  order  to  complete  the  cargoes  of 
his  ships,  then  at  Canton  short  of  funds.  The  property  arrived  at  a 
losing  market,  and  the  debt  now  due  to  the  plaintiffs  by  the  defend 
ant,  grew  out  of  their  transactions,  his  father  having  failed  on  the 
19th  of  November,  1825 ;  but  the  existence  of  the  loan  contracted 
with  the  plaintiffs,  was  not  known  to  the  defendant  (though  fully 
authorized  to  be  made,  if  necessary,)  until  the  spring  of  1826. 

The  marriage  articles  were  never  recorded  in  New  Jersey,  where 
the  land  lies,  until  May,  1830,  after  the  death  of  the  trustee.  In 
September,  1829,  shortly  before  the  plaintiffs  obtained  a  judgment 
for  either  debt  against  the  defendant,  the  defendant  delivered  over  to 
Captain  Robert  Stockton,  the  son  of  the  trustee,  who  succeeded  him 
in  the  trust,  securities  to  the  amount  of  $9,500  on  account  of  the 
sum  to  be  invested  pursuant  to  the  marriage  articles. 


516         SUPREME  COUltT  OF  THE  UNITED  STATES. 

Magniao  9»  Thompioii.    7  F. 

[  *  393  ]  *  Such  are  the  material  fects  which  appealed  at  the  triaJ, 
and  the  question  was  whether,  under  all  the  circam^tances, 
the  marriage  articles  were  void  as  a  fraud  upon  creditofs.  With 
reference  to  this  point,  the  learned  judge  who  delivered  the  charge 
to  the  jury,  made  among  others,  the  following  remarks :  "  To  taint  a 
transaction  with  fraud,  both  parties  must  concur  in  the  illegal  dedgn. 
It  is  not  enough  to  prove  fraud  in  the  debtor.  He  may  lawfully  sell 
his  property,  with  the  direct  intention  of  defrauding  his  creditors,  or 
prefer  one  creditor  to  another.  But  unless  the  purchaser  or  preferred 
creditor  receives  the  property  with  the  same  fraudulent  design,  the 
contract  is  valid  against  other  creditors  or  purchasers,  who  may  be 
injured  by  the  transaction."  "  Before  you  can  pronounce  this  mar- 
riage agreement  void  and  inoperative  on  the  ground  of  actual  fraud, 
you  must  be  satisfied,  not  only  that  the  defendant  made  it  with 
design  to  defraud  his  creditors,  but  also  that  Mrs.  Thompson,  and 
her  father  and  trustee,  Mr.  Richard  Stockton,  participated  and  con- 
curred in  the  fraud  intended.  If  they  were  innocent  of  the  combi- 
nation, it  would  be  harsh  and  cruel  in  the  extreme  to  visit  on  her  the 
serious  consequences  of  her  intended  husband's  acts,  and  as  incon- 
sistent with  law  as  justice,"  "  The  deeds,  gifts,  grants,  or  other 
contracts,  which  the  law  avoids,  are  those  made  with  intent  to 
defraud,  hinder,  delay,  or  injure  creditors ;  and  in  order  to  avoid  them, 
both  the  party  giving  and  the  party  receiving  must  participate  in  the 
fraud."  "  The  words  of  the  law  (the  statute  of  13  Elizabeth,  c.  5,) 
require  that  both  parties  must  concur  in  the  fr^ud  in  order  to  bring 
the  same  within  the  provisions." 

Nothing  can  be  clearer,  both  upon  principle  and  authority,  than 
the  doctrine,  that  to  make  an  antenuptial  settlement  void,  as  a  fruud 
upon  creditors,  it  is  necessary  that*  both  parties  should  concur  in,  or 
have  cognizance  of  the  intended  fraud.  If  the  settler  alone  intend  a 
fraud,  and  the  other  party  have  no  notice  of  it,  but  is  innocent  of  it, 
she  is  not,  and  cannot  be  affected  by  it.  Marriage,  in  contemplation 
of  the  law,  is  not  only  a  valuable  consideration  to  support  such  a 
settlement,  but  is  a  consideration  of  the  highest  value ;  and  from 
motives  of  the  soundest  policy  is  upheld  with  a  steady 
[  '394  ]  resolution.  The  •husband  and  wife,  parties  to  such  a  con- 
tract, are  therefore  deemed,  in  the  highest  sense,  purchasers 
for  a  valuable  consideration ;  and  so  that  it  is  bondfidey  and  without 
notice  of  fraud,  brought  home  to  both  sides,  it  becomes  unimpeach- 
able by  creditors.  Fraud  may  be  imputable  to  the  parties,  either  by 
direct  cooperation  in  the  original  design  at  the  time  of  its  concoction, 
or  by  constructive  cooperation  from  notice  of  it,  and  carrying  the 
design,  after  such  notice,  into  execution. 
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The  argament  at  the  bar  admits  these  principles  to  be  inoontrover- 
tible.  But  it  is  supposed  by  tlie  couuiiei  for  the  plaintiits  in  error, 
that  the  charge  contains  a  different  and  broader  doctrine ;  that  it 
requires  active  cooperation,  preconcert  and  participation  in  the 
original  design  of  fraud ;  and  that  notice  of  it  is  not  sufficient  to 
avoid  the  settlement,  although  all  the  parties,  after  such  notice^  pro- 
ceed to  execute  it 

It  appears  to  us  that  this  is  an  entirely  erroneous  view  of  the  scope 
and  reasoning  of  the  charge,  even  in  the  passages  above  cited.  But 
taking  ibem  in  connection  with  other  passages  in  the  same  charge,  it 
is  beyond  doubt  that  no  such  distinction  was  in  the  mind  ot  the 
court,  or  was  in  fact  uttered  to.  the  jury.  The  language  of  the  charge 
has  reference  to  the  actual  posture  of  the  case  before  the  court,  and 
not  to  any  other  possible  state  of  facta.  The  case  was  not  of  a 
settlemeiit  already  made  and  executed  by  the  settler  alone,  with  a 
fraudulent  intent,  to  which  settlement  the  wife  or  her  trustee  were 
not  contemplated  to  be  executing  parties,  and  which  was,  after  notice 
of  the  intent,  accepted  by  them ;  in  which  the  effect  of  notice  might 
have  been  the  very  hinge  of  the  cause.  But  the  case  was  of  marriage 
articles  about  to  be  executed  by  all  the  parties  upon  negotiations 
then  had  between  them  for  that  purpose  ;  and  of  course,  if  there  was 
a  fraudulent  design,  known  to  all  the  parties  at  the  time,  the  very 
execution  of  the  articles  made  them  ail  equally  participators,  and 
parties  to  the  fraud.  It  necessarily  involved  combination,  and  par- 
ticipation, and  preconcert  It  was  to  this  posture  of  fsu^ts  that  the 
reasoning  of  the  charge  was  addressed ;  and  it  met  and  stated  the 
law  truly,  as  applicable  to  them.  Notice  under  such  circumstances, 
necessarily  included  participation  in  the  fraud.  It  was  not  possible 
that  the  wife  and  her  trustee,  with  notice  of  an  intended 
fraud  on  *  the  part  of  her  husband,  could  execute  the  instru-  [  *  395  ] 
ment  without  being,  in  the  sense  of  the  law,  pa/rticipes 
delicti. 

But  the  charge  does,  in  various  other  passages,  distinctiy  point  out 
to  the  jury  the  very  doctrine  which  the  plaintiffs  in  error  assume  as 
the  basis  of  their  argument,  and  for  which  they  contend.  Thus,  in 
commenting  upon  the  different  classes  of  conveyances,  to  which 
the  statute  of  13  Ellz.  is  applicable,  it  is  observed,  that  all  convey- 
ances are  valid  and  excepted,  which  are  *<  for  a  valuable  consideration, 
in  good  faith,  without  notice  by  the  person  receiving  the  conveyance 
of  any  fraud,  covin,  or  collusion  by  the  grantor  to  defraud  his  credit- 
ors." Again,  "the  consideration  being  valuable,  if  the  contract, 
whether  executed  or  executory,  is  made  in  good  faith,  with  one  hav- 
ing no  notice  or  knowledge  of  any  fraud,  covin,  or  collusion  U^ 
VOL  X.  44 
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defraud  creditors,  performance  may  be  enforced  or  voluntarily  made, 
and  the  contract  carried  into  execution  at  any  time,  either  in  the 
whole  or  in  part,  as  is  in  the  power  of  the  party."  Again :  "  It  is  the 
opinion  of  the  court,  that  the  evidence  in  this  case  brings  the  mar- 
riage contract  within  the  6th  section  of  the  law  (the  act  of  13  Eliz.) 
excepting  it  from  the  operation  of  the  1st  section ;  unless  you  shall 
find  that  it  was  made,  not  bon^  fide^  or  with  notice  or  knowledge  of 
a  fraud  in  John  R.  Thompson  in  entering  into  it,  brought  home  to 
his  intended  wife,  and  that  Thompson  actually  entered  into  it  with 
such  fraudulent,  covinous,  and  collusive  intention."  And,  without 
dwelling  on  other  passages  equally  expressive,  it  is  added  in  the  very 
close  of  the  charge,  "  we  conclude,  then,  with  instructing  you,  that  a 
settlement,  made  before  marriage,  makes  the  intended  wife  a  pur- 
chaser for  a  valuable  consideration ;  if  agreed  to  be  made,  she  is  a 
creditor,  and  protected  in  the  enjoyment  of  the  thing  settled,  and  en- 
titled to  the  means  of  enforcing  what  is  executory,  if  the  transaction 
was  bond  fide^  and  without  notice  of  fraud."  That  these  directions 
are  correct  in  point  of  law,  cannot  admit  of  doubt ;  and  that  they 
cover  the  whole  ground  asserted  in  the  argument  for  the  plaintifis, 
seems  equally  undeniable.  We  may  then  dismiss  any  further  com- 
mentary on  this  part  of  the  case. 

The  next  objection  is,  to  the  charge  of  the  court  in  regaid  to 
the  furniture.  The  court  were  requested  to  charge  the  jury 
[  •  396  ]  •  that  the  expenditure  of  $5,000  in  furnishing  the  house  was, 
per  se,  fraudulent.  The  court  refused  so  to  do,  stating, 
"  that  furniture  is  part  of  the  marriage  contract,  to  be  provided  by 
Thompson,  in  a  suitable  manner,  as  he  should  think  fit  He  had  a 
discretion  which  he  might  exercise  in  a  reasonable  manner,  accord- 
ing to  their  station  and  associations  in  life,  proportioned  to  the  kind 
of  house  and  extent  of  income ;  the  trustee  or  wife  could  not,  in  law 
or  equity,  compel  Thompson  to  furnish  it  extravagantly,  or  at  use- 
less and  wanton  expense ;  and  if  he  should  do  it  voluntarily,  it  would 
not  be  within  the  true  spirit  and  meaning  of  the  marriage  articles, 
and  might  be  deemed  a  legal  fraud  on  creditors  as  to  the  excess.  But 
before  we  can  say  that  it  is  a  fraud  in  law  to  expend  $5,000  in  fur- 
nishing a  house  costing  $13,000,  and  the  establishment  to  be  sup- 
ported by  the  income  of  an  investment  of  $40,000  in  productive 
funds,  we  must  be  satisfied  that  it  is,  at  the  first  blush,  an  extravagant 
and  unwarranted  expenditure  under  all  the  circumstances  in  evidence, 
and  to  an  extent  indicating  some  fraudulent  or  other  motive  uncon- 
nected with  the  fair  execution  of  the  contract,  of  which  we  are  not 
satisfied. 

It  is  difficult  to  perceive  any  error  in  this  direction ;  and  it  was 
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going  quite  as  far  in  favor  of  the  plaintiffe  in  error  as  the  law  would 
warrant ;  for  the  change  of  circumstances  of  the  defendant  made  no 
difference  in  his  obligations  to  perform  the  stipulations  of  the  mar- 
riage articles.  The  court  might  well  have  refused  io  give  the  in- 
struction without  any  explanation,  for  it  was  asking  them  to  decide, 
as  matter  of  law,  what  was  clearly  matter  of  fact.  The  argument 
at  the  bar  has  indeed  insisted  that  the  court  misunderstood  the  object 
and  request  of  the  counsel ;  but  there  is  no  evidence  of  that  on  the 
record,  and  certainly  it  is  not  to  be  presumed. 

The  next  objection  is  to  the  charge  of  the  court  respecting  the 
delivery  of  the  notes  to  Captain  Robert  Stockton,  in  September,  1829. 
The  court  were  requested  to  charge  the  jury,  that  the  delivery  of  these 
notes  to  Captain  Stockton  was  a  fraud.  The  court  directed  the  jury 
that "  if  it  was  done  in  order  to  comply,  in  part,  with  the  agreement, 
it  was  not  so.  K  it  was  colorable,  made  with  the  intention 
of  covering  and  concealing  *  so  much,  under  pretence  of  the  [  *  397  ] 
marriage  articles,  for  Thompson's  use,  and  so  received  by 
the  trustee,  it  was  legally  fraudulent  as  to  creditors ;  but  if  delivered 
with  such  intention,  and  not  so  accepted,  then  Captain  Stockton 
might  not  only  fairly  apply  it  to  the  trust-fund,  but  was  bound  so  to 
do.  Though  it  may  have  been  done  on  the  eve  of  the  judgment 
confessed  in  New  Jersey,  that  would  make  no  difference ;  it  being  to 
carry  into  eflfect  the  agreement  of  December,  1826." 

We  cannot  perceive  any  error  in  this  part  of  the  charge.  The  wife 
•became  a  purchaser  and  creditor  of  her  husband,  in  virtue  of  the 
marriage  articles ;  and  if  the  delivery  of  the  notes  was  made  in  part 
performance  of  these  articles,  bond  fide,  and  without  fraud,  it  was  a 
discharge  of  a  moral  as  well  as  of  a  legal  duty.  Among  creditors 
equally  meritorious,  a  debtor  may  conscientiously  prefer  one  to  an- 
other ;  and  it  can  make  no  difference  that  the  preferred  creditor  is  his 
wife. 

The  remaining  objection  is,  that  the  marriage  articles  are  inoper^ 
ative  and  void,  not  having  been  recorded  within  the  time  prescribed 
by  the  laws  of  New  Jersey  for  the  registration  of  conveyances.  To 
this  objection  several  answers  may  be  given,  each  of  which  is  equally 
conclusive  against  the  plaintiffs  in  error.  In  the  first  place,  marriage 
articles  or  settiements,  as  such,  are  not  required  by  the  laws  of  New 
Jersey  to  be  recorded  at  all,  but  only  conveyances  of  real  estate ; 
and,  as  to  conveyances  of  real  estate,  the  ofnission  to  record  them, 
avoids  them  only  as  to  purchasers  and  creditors,  leaving  them  in 
full  force  between  the  parties.  This  is  the  express  provision  of  the 
statute  of  New  Jersey  of  1820,'  so  that,  notwithstanding  the  non- 

1  See  the  act  of  1820.    Laws  of  New  Jersey,  edition  of  1821,  p.  747. 
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registration,  the  artides  were  good  between  the  parties.  In  the  next 
place,  as  to  the  personal  estate,  covenanted  on  the  part  of  the  defend- 
ant to  be  settled  on  his  wife,  whether  furniture  or  money,  it  is  clear 
that  the  non-registration  of  the  articles  could  produce  no  effect  what- 
ever. If  the  conveyance  w^ls  free  of  fraud,  it  was  as  to  the  personal 
estate  completely  valid,  even  against  creditors.  In  the  next  place,  as 
to  the  real  estate  covered  by  the  articles,  whether  these  artides  are 

treated  as  an  actual  conveyance,  or  as  an  executory  contract, 
[  *  398  ]  it  is  dear  that,  *  except  as  to  the  creditors  of  the  grantor, 

Mr.  Stockton,  they  were  completely  valid  and  operative. 
Viewed  as  a  conveyance,  or  as  a  contract  for  a  conveyance,  the  hus- 
band could  not,  consistentiy  with  the  avowed  trusts,  take  any  legal 
estate  or  executed  use  in  the  real  estate.  The  grantor  necessarily 
remained  the  legal  owner,  in  order  to  effectuate  the  trusts  of  the 
settiement;  and  the  husband  could  entitie  himself  to  the  benefit 
of  the  trusts  provided  in  his  favor,  only  io  the  events  and  upon  the 
contingendes  which  are  therein  stated.  He  had  no  equitable  interest 
therein  capable  of  a  present  appropriation  by  his  creditors.  In  every 
view  of  the  circumstances,  it  is  therefore  clear  that  the  nonnregistra- 
tion  of  the  artides  does  not  touch  the  plaintiff's  rights ;  and  the  court 
were  correct  in  their  instruction  to  the  jury,  ^  that  the  marriage  con* 
tract  is  not  void  for  want  of  being  recorded  in  time.*' 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court  that  the 
ludgnxent  of  the  circuit  court  ought  to  be  affirmed,  with  costs. 

Judgment  ckccordingly. 

9  0.660. 


Thomas  Dbys  Owings  and  others.  Appellants,  v.  Andrew  Kin cah- 

NON,  Appellee. 

7  P.  399. 
Where  some  of  the  dofesdaQU,  who  were  united  in  interest  under  a  decree,  did  not  join  in 

on  appeal,  nor  appear  to  hare  had  notice  and  to  hare  refosed  to  join,  the  appeal  was 

dismissed. 
The  record  stating  generally  that  an  appeal  was  claimed  and  allowed,  and  the  appeal  bond 

reciting  that  only  two  ont  of  six  defendants  claimed  and  were  to  proeecnie  the  appeal,  ttit 

court  considered  this  as  explaining  the  general  entry,  and  the  appeal  was  dismissed. 

The  case  is  stated  in  the  opinion  of  the  court 
Bibb^  lot  the  motion. 
Loughborough^  oontriu 
[  •  401  ]      •  Maeshall,  C.  J.,  delivered  the  opinion  of  the  court. 
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^This  is  an  appeal  from  adeoree  proDouooed  in  the  court  {  *  402  ] 
of  the  United  States  for  the  district  of  Kentucky,  by  which 
Thomas  Deye  OwingSi  James  W.  Blakey,  Ralph  Phillips,  MiHou 
Stapp,  John  L.  Head,  and  Charles  Buck,  were  directed  to  convey 
and  release  to  the  complainant  all  their  right,  title,  and  interest  in  a 
tract  of  land  mentioned  in  the  decree.  An  appeal  was  allowed,  and 
a  bond  executed  by  Lewis  W.  B.  Phillips,  Ssilly  Head,  and  Nancy 
Head,  the  condition  of  which  recites  ^  thai;,  wbereaA  Ijewis  W.  R. 
Phillips,  Sally  Head,  and  Nancy  Head,  have  prayed  for  and  have 
obtained  an  appeal  from  the  7th  circuit  court  of  the  United  States 
in  and  for  the  Kentucky  district  to  the  supreme  court  of  the  United 
States,  in  a  certain  suit  in  chancery  wherein  said  Andrew  Kincan- 
non  was  complainant,  and  Thomas  D.  Owiogs,  Ralph  Phillips,  the 
ancestor  of  the  said  L.  W.  B.  Phillips,  and  John  L.  Head,  the  hus- 
band of  said  Sally  Head  and  ancestor  of  Nancy  Head,  were  defend- 
ants. 

"  Now,  if  the  said  Lewis  W.  R.  Phillips  shall  well  and  truly  pros- 
ecute," &c. 

The  particular  statement  in  the  bond  is  considered  by  the  court  as 
explaining  the  general  entry  granting  the  appeal,  so  aB  to  show  that 
from  a  joint  decree  against  six  defendants,  only  two,  represented  by 
their  heirs,  have  appealed. 

A  motion  is  now  made  to  dismiss  this  appeal,  because  the  decree 
being  joint,  all  the  parties  ought  to  join  in  the  appeal. 

Upon  principle,  it  would  seem  reasonable  that  the  whole  cause 
ought  to  be  brought  before  the  court,  and  that  all  the  parties  who  are 
united  in  interest  ought  to  unite  in  the  appeal.  We  have,  however, 
found  no  precedent,  in  chancery  proceedings,  for  our  government  in 
this  case.  But  in  the  case  of  Williams  v.  The  Bank  of  the  United 
States,  11  Wheat  14,  which  was  a  writ  of  error,  sued  out  by  one 
defendant  to  a  judgment  against  three,  the  writ  was  dismissed ;  the 
court  being  of  opinion  that  it  had  issued  irregularly,  and  that  all  the 
defendants  ought  to  have  joined  in  it 

By  the  Judicial  Act  of  1789,'  decrees  in  chancery  pronounced  in  a 
circuit  court  could  be  brougbt  before  this  court  only  by  writ  of  error. 
The  appeal  was  given  by  the  act  of  1803.^     That  act  de- 
clares <Hbat  such  appeeds  shall  be  subject  to  the  *6ame  rules,  {  *  403  ] 
regulations,  and  restrictions  as  are  prescribed  by  law  in  cases 
of  writs  of  error." 

Previous  to  the  passage  of  this  act,  the  decree  under  consideration 
could  have  been  brought  into  this  court  only  by  writ  of  error,  in 

I  1  Stats,  at  Lai^,  73.  ^2  lb.  244. 

44# 


622  SUPREME   COURT  OF  THE   UNITED   STATES. 


Barlow  o.  United  States.    7  P. 


which  writ  all  the  defendants  must  have  joined.  The  language  of  the 
act  which  gives  the  appeal,  appears  to  us  to  reqaire  that  it  should  be 
prosecuted  by  the  same  parties  who  would  have  been  necessary  in  a 
writ  of  error.  We  think,  also,  that  the  same  principle  would  be  appli- 
cable, from  the  general  usage  of  chancery,  to  make  one  final  decree 
binding  on  all  the  parties  united  in  interest. 

The  appeal  must  be  dismissed,  having  been  brought  up  irregularly. 
12 P.  140;  16P.  621;20H.280;«WaL866;  lOWal.417;  11W.87;  18W.  1S8; 

20  W.  167. 


Joseph  Barlow,  Claimant  of  Eighty-Five  Hogsheads  of  Sugab, 
Appellant,  v.  The  United  States. 

7  P.  404. 

Under  the  84th  section  of  the  Collection  Act  of  Blarch  2,  1799,  (I  Stats,  at  Large,  694,)  a 
forfeitare  maj  be  incarred  bj  entering  for  drawback,  under  a  false  denomination,  sugars 
not  previously  imported  and  subjected  to  dutj. 

If  entered  bj  a  false  denomination,  the  burden  of  proof  is  npon  the  claimant  to  show  that  it 
was  by  mistake  or  accident,  and  a  mistake  of  law  is  not  sufficient 

Though  among-sugar  refiners,  sugars,  which  have  not  undergone  the  process  of  dajing, 
may  be  spoken  of  as  refined  sugar,  yet,  if  this  term,  among  buyers  and  sellers  in  thia 
country  generally,  is  applied  only  to  lump  and  loaf  sugar,  the  term  in  the  acts  of  congress 
must  be  construed  to  include  only  those  articles. 

The  case  is  stated  in  the  opinion  of  the  coort 
Morton  and  Ogden^  for  the  appellsmt. 
Taney^  (attorney-general,)  contra. 

[  *  406  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  libel  of  seizure  instituted  in  the  district  court 
for  the  southern  district  of  New  York,  which  comes  before  this  court 
upon  an  appeal  from  a  decree  of  the  circuit  court  of  that  district, 
condemning  the  property,  namely,  eighty-five  hogsheads  of  sugar,  as 
forfeited  to  the  United  States. 

The  charge  in  the  libel  is,  that  the  sugars  were  entered  in  the  office 
of  the  collector  of  the  customs  for  the  district  of  New  York,  for  the 
benefit  of  drawback  or  bounty  upon  the  exportation  thereof,  by  a 
false  denomination,  with  an  intent  to  defraud  the  revenue.  The 
claimant  in  his  claim  admits  that  he  made  the  entry  for  the  benefit 
of  the  drawback  on  the  exportation;  but  he  denies  that  the  entry  was 
made  by  a  false  denomination ;  and  he  asserts  that  the  sugars  are 
truly  refined  sugars,  as  they  are  denominated  in  the  entry. 

The  84th  section  of  the  Duty  Collection  Act  of  1799,  c.  128,  upon 
which  the  libel  is  founded,  provides,  that  if  any  goods,  wares,  or  mer^ 
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chandise,  of  which  entry  shall  have  been  made  in  the  office  of  a  col« 
lector  for  the  benefit  of  drawback  or  bounty  upon  exportation,  shall 
be  entered  by  a  false  denomination,  or  erroneously  as  to  the  time 
when,  and  the  vessel  in  which  they  were  imported,  or  shall  be  found 
to  disagree  with  the  packages,  quantities,  or  qualities,  as  they  were  at^ 
the  time  of  the  original  importation,  &c.,  &c.,  all  such  goods,  wares, 
and  merchandises,  &c.,  shall  be  forfeited;  provided,  that  the  said 
forfeiture  shall  not  be  incurred,  if  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  collector,  &c.,  or  of  the  court,  in  which  a  prosecu- 
tion for  the  forfeiture  shall  be  had,  that  such  false  denomination,  error, 
or  disagreement,  happened  by  mistake  or  accident,  and  not  from  any 
intention  to  defraud  the  revenue. 

•  The  language  of  this  section  is  certainly  sufficient  to  in-  [  *  407  ] 
elude  the  case  at  bar,  if  all  the  material  facts  are  established. 
The  sugars  were  entered  for  the  benefit  of  drawback,  or  bounty,  in 
the  office  of  the  collector;  and  if  the  entry  was  by  a  false  denomination, 
the  forfeiture  is  incurred,  unless  the  claimant  can  avail  himself  of  the 
proviso,  or  some  other  matter  in  defence. 

It  has,  however,  been  contended  at  the  bar,  that  in  the  case  of  re- 
fined sugars,  exported  for  the  benefit  of  drawback  and  bounty,  no 
entry  is  required  by  law  to  be  made  at  the  office  of  the  collector ; 
but  that  a  system  of  regulations  has  been  speciaUy  provided  for  such 
export  ations,  which  supersedes  or  controls  those  of  the  84th  section. 
And  in  support  of  this  curgument  it  has  been  urged,  that  the  84th 
section  applies  only  to  articles  which  have  been  previously  imported 
and  subjected  to  duties. 

It  appears  to  us  upon  full  consideration,  that  this  argument  is  not 
well  founded.  Sugars  have  been  made  subject  to  duties  upon  theli 
importation  from  the  first  establishment  of  the  government  down  to 
the  present  time,  in  every  tariff*  law ;  and  it  is  notorious,  that  until 
after  the  acquisition  of  Louisiana  in  1803,  no  sugars  were  grown  in 
the  United  States;  and,  consequently,  all  which  were  used  or  refined 
within  the  United  States  must  have  been  of  foreign  growth  and  im- 
portation. So,  that  if  an  entry  under  the  84th  section  were  required 
only  upon  the  exportation  of  dutiable  articles  which  had  been  im- 
ported, all  sugars,  whether  refined  or  not,  might  have  been  within  the 
provisions  of  that  section.  This  is  rendered  still  more  obvious  by 
the  terms  of  the  act  of  the  5th  of  June,  1794,  c  61,*  which  fiirst  gave 
a  drawback  upon  refined  sugars.  That  act  laid  a  duty  of  two  cents 
per  pound  upon  all  sugar  which  should  be  refined  in  the  United  States; 
and  declared,  that  the  duties  thereby  laid  upon  such  sugar,  should 

1 1  Stats,  at  Large,  884. 
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and  might  be  drawn  back  upon  sach  sugar  refined  within  the  United 
States  after  the  30th  of  September  then  next,  whidi  afiier  that  day 
fihonld  be  exported  from  the  United  States  to  any  foreign  pcHrt  or 
power;  ^and  adding  to  the  drawback  npon  sugar  so  exported  three 
cents  per  pound  on  account  of  duties  paid  upon  the  importation  of 
raw  sugar.''  This  act  was  continued  in  force  until  March, 
(  •  408  ]  1801 ;  and  then  was  permitted  to  •expire.  It  contains,  how- 
ever, substantially  the  same  provisions  in  regard  to  the  pro- 
ceedings to  be  had  by  the  exporter  upon  the  exportation  of  refined 
sugar,  as  are  contained  in  the  subsequent  acts,  by  which  the  system 
of  drawbacks  upon  refined  sugar  was  revived;  and  especially  the 
act  of  24th  of  July,  1813,  c  21,^  which  still  remains  in  fall  force. 
See  act  of  24th  of  July,  1813,  c.  21 ;  act  of  30th  April,  1816,  c  172 ;« 
act  of  20th  April,  1818,  c.  365,  §  11 ;«  act  of  20th  January,  1829,  c.  IL* 
So  that  it  is  clear,  that  the  regulations  prescribed  on  the  subject  of 
the  drawback  upon  refined  sugars  by  the  act  of  1794  were  not  sup* 
posed  by  the  legblature  to  interfere  in  any  manner  with  the  pro- 
visions of  the  84th  section  of  the  act  of  1799 ;  but  were  deemed 
auxiliary  to  the  same  general  object,  the  prevention  of  frauds  upon 
the  revenue.  They  are  quite  compatible  with  each  other,  and  aim 
at  the  same  result.  The  terms,  however,  of  the  84th  section  are  not 
confined  to  cases  of  drawbcu^k  upon  imported  goods ;  (though  from 
what  has  been  already  stated,  all  sugars  at  that  period  must  have 
£sLllen  under  that  predicament ;)  but  they  apply  to  any  goods,  wares, 
and  merchandise,  of  which  entry  shall  be  made  fcnr  the  benefit  of 
drawback  or  bounty.  Other  provisions  of  the  act  of  1799,  c  128, 
demonstrate  this  intent  in  the  fullest  manner.  The  bounty  given  by 
the  83d  section  of  the  same  act,  on  pickled  fish  and  salted  provisions, 
would  be  strongly  in  point  But  the  76th  section  of  the  same  act 
speaks  directly  to  the  purpose  ;  and  after  prescribing  tlie  notice  to  be 
given  by  the  exports  to  entitle  himself  to  the  benefit  of  the  draw- 
back, it  provides  that  he  shall  make  entry  of  the  particulars  thereof 
at  the  custom-house,  &c. ;  and  if  imported  articles,  the  name  of  the 
vessel,  &C.,  and  the  place  from  which  they  were  imported.  So  that 
the  form  of  the  entry  contemplated  cases  of  non-imported,  as  well  as 
of  imported  articles.  The  act  of  20fh  of  February,  1819,  c  447,* 
manifestly  contemplates  the  same  system  of  entries  in  such  cases  as 
then  fully  in  existence ;  for  it  provides  that, ''  in  addition  to  the  for- 
feitures and  penalties  heretofore  provided  by  law  for  making  a  false 
entry  with  the  collector  of  any  district  of  any  goods,  ice, 
[  •  409  ]  for  the  benefit  of  drawback  or  bounty  on  *  exportation,  the 

« 8  Stats,  at  Large,  35.        91b.  388.        'lb.  444.        ^4  lb.  831.        &  8  lb.  486. 
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person  making  such  false  entry  shall,  except  in  the  cases  here- 
tofore excepted  by  law,  forfeit  and  pay  to  the  United  States  a  sum 
equal  to  the  Talne  of  the  articles  mentioned  or  described  in  such 
entry."  It  is  impossible  to  give  any  rational  interpretation  to  this 
enactment,  unless  by  referring  it  back  to  the  84th  section  of  the  act 
of  1799,  as  one  then  operative  in  its  fullest  extent  on  all  subjects  of 
drawback.  And  the  circumstances  of  this  case  abundantiy  establish, 
that  such  has  been  the  practical  construction  of  these  acts  by  the 
government,  as  weU  as  of  the  custom-house  department.  "We  think, 
then,  that  this  objection  cannot  be  sustained. 

The  next  question  is,  whether  the  sugars  were  in  this  case  entered 
by  a  false  denomination.  They  were  entered  by  the  name  of  "  re- 
fined siigars."  They  were,  in  fact,  sugars  known  by  the  appellation 
of  bastar,  or  bastard  sugars,  which  are  a  species  of  sugars  of  a  very 
inferior  quality,  of  less  value  than  the  raw  material ;  they  are  the  re- 
siduum or  refuse  of  clayed  sugars,  left;  in  the  process  of  refining,  after 
taking  away  the  loaf  and  lump  sugar,  which  results  from  that  process. 
The  question  is,  whether  this  species  of  sugar  is,  in  the  sense  of  the 
acts  of  congress,  ^  refined  sugar."  These  acts  allow  a  drawback  "  on 
sugar  refined  within  the  United  States." 

It  has  been  contended  in  argument,  that  all  sugars  which  have 
undergone  the  full  process  of  refining,  after  they  have  arrived  at  the 
point  of  granulation,  are  properly  to  be  deemed  refined  sugars,  whether 
they  have  been  clayed  or  not.  In  a  certain  sense,  they  may  certainly 
be  then  deeitied  to  be  refined ;  that  is,  in  the  sense  of  being  then 
clarified  and  freed  from  their  feculence.  But  the  question  is,  whether 
this  is  the  sense  in  which  the  words  are  used  in  the  acts  of  congress. 

The  acts  of  congress  on  this  subject,  are  regulations  of  commerce 
and  revenue ;  and  there  is  no  attempt  in  any  of  them  to  define  the 
distinguishing  qualities  of  any  of  the  commodities  which  are  menr 
tioned  therein.  Congress  must  be  presumed  to  use  the 
words  in  their  known  and  habitual  commercial  sense;  'not  [  *410  ] 
ijideed  in  that  of  foreign  countries,  if  it  should  differ  from 
our  own,  but  in  that  known  in  our  own  trade,  foreign  and  domestic. 
If  in  a  loose  signification  among  refiners,  sugars  should  sometimes  be 
spoken  of  as  being  refined,  without  having  undergone  the  further 
process  of  claying ;  or  if  the  whole  mass  resulting  from  that  process 
should  sometimes  indiscriminately  acquire  among  them  that  appella- 
tion in  a  like  loose  signification ;  still,  if  among  buyers  and  sellers 
generally  in  the  course  of  trade  and  business,  the  appellation  "  refijied 
sugars,"  is  exclusively  limited  to  the  products  called  lump  and  loaf 
sugar,  and  never  includes  bastard  sugar,  the  acts  of  congress  ought 
to  be  construed  in  this  restrictive  sense,  as  that  peculiarly  belonging 
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to  commerce.  This  was  the  doctrine  of  this  court  asserted  in  the 
case  of  Two  Hmidred  Chests  of  Tea,  Smith,  claimant,  9  Wheat. 
4^,  439 ;  and  there  is  not  the  slightest  inclination  on  the  part  of 
tliis  conrt  to  retract  it.  Now,  without  minutely  sifting  the  evidence 
in  this  case,  we  think  that  there  is  a  decisive  and  unequivocal  prepon- 
derance of  evidence  to  establish,  that  bastard  sugar  is  not  deemed, 
in  a  commercial  sense.  "  refined  sugar."  The  appellation  is  exclu- 
cively  limited  to  such  as  have  assumed  at  some  time  the  form  of 
white  refined  loaf  or  lump  sugars.  This  is  established,  not  merely 
by  the  testimony  of  merchants  and  grocers,  and  persons  in  the  custom- 
house, but  by  the  testimony  of  sugar  refiners.  A  sale  of  refined 
sugars  would  be  deemed  by  them  not  complied  with  by  a  delivery 
of  bastard  sugars.  If  this  be  so,  it  puts  an  end  to  the  question, 
whether  the  sugars  in  controversy  were  entered  by  a  false  denomi- 
nation. 

K  they  were  entered  by  a  false  denomination,  then  they  are  sub- 
ject to  forfeiture,  unless  the  party  can  bring  himself  within  the  ex- 
ceptions of  the  proviso  of  the  84th  section.  And  here  the  onus 
probandi  rests  on  him  to  extract  the  case  fi-om  the  penal  consequences 
of  an  infraction  of  the  law.  Were  these  sugars  entered  by  a  fialse 
denomination,  happening  by  mistake  or  accident,  and  not  firom  any 
intention  to  defraud  the  revenue?  There  was  no  accident  in  the 
case ;  there  was  no  mistake  in  point  of  fact ;  for  the  party  knew  what 

the  article  was  when  he  entered  it.  The  only  mistake,  if 
I  •  411  ]  there  has  been  *  any,  is  a  mistake  of  law.     The  party  in 

the  present  case  has  acted,  indeed,  with  his  eyes  open; 
against  the  known  construction  given  to  the  acts  by  the  government 
and  the  officers  of  the  customs.  He  has  not  been  misled ;  and  his 
conduct  in  the  course  of  making  the  shipment,  if  it  be  entirely  com- 
patible with  good  faith,  is  not  wholly  firee  from  the  suspicion  of  an 
intention  to  overreach,  and  evade  the  vigilance  of  the  custom-house 
department.  He  has  made  every  effort  in  his  power  to  obtain  the 
drawback,  by  passing  off,  as  refined  sugars,  what  he  well  knew  were 
not  admitted  to  be  such  by  the  higher  government  officers. 

But  we  do  not  wish  to  put  this  case  upon  any  ground  of  this  sort 
It  presents  the  broader  question,  whether  a  mistake  of  law  will  excuse 
a  forfeiture  in  cases  of  this  description.  We  think  it  will  not  The 
whole  course  of  the  jurisprudence,  criminal  as  well  as  civil,  of  the 
common  law,  points  to  a  different  conclusion.  It  is  a  common 
maxim,  familiar  to  all  minds,  that  ignorance  of  the  law  will  not 
excuse  any  person,  either  civilly  or  criminally ;  and  it  results  firom  the 
extreme  difficulty  of  ascertaining  what  is,  bonijide^  the  interpretation 
of  the  party ;  and  the  extreme  danger  of  allowing  such  excuses  to  be 
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Bet  up  for  illegal  acts  to  the  detriment  of  the  public.  There  is 
scarcely  any  law  which  does  not  admit  of  some  ingenious  doubt ; 
and  there  would  be  perpetual  temptations  to  violations  of  the  laws,  if 
men  were  not  put  upon  extreme  vigilance  to  avoid  them.*  There  is 
not  the  least  reason  to  suppose  that  the  legislature,  in  this  enactment, 
had  any  intention  to  supersede  the  common  principle.  The  safety 
of  the  revenue,  so  vital  to  the  government,  is  essentially  dependent 
upon  upholding  it  For  mistakes  of  fact,  the  legislature  might  prop- 
erly indulge  a  benignant  policy,  as  they  certainly  ought,  to  accidents. 
The  very  association  of  mistake  and  accident,  in  this  connection,  fur- 
nishes a  strong  ground  to  presume  that  the  legislature  had  the  same 
classes  of  cases  in  view ;  accident,  which  no  prudence  could  foresee 
or  guard  against,  and  mistakes  of  fact,  consistent  with  entire  inno- 
cence of  intention.  They  may  both  be  said,  in  a  correct  sense,  to 
happen.  Mistakes  in  the  construction  of  the  law,  seem  as 
little  intended  to  be  excepted  *  by  the  proviso,  as  accidents  [  *  412  ] 
in  the  construction  of  the  law.  Without  going  more  at 
large  into  the  circumstances  of  the  case,  it  is  the  opinion  of  the  court 
that  the  judgment  of  the  circuit  court  ought  to  be  affirmed,  with 
costs. 


James  W.  Breedlovb  and  William  L.  Robeson,  Plaintiffs  in  Error 
V,  Theodore  Nicolet  and  J.  J.  Sioe. 

7  P.  413. 

By  the  law  of  Louisiana,  the  contract  of  a  mercantile  firm  creates  an  oblifi^tion  in  toUdOf  and 
two  of  the  partners  may  be  sued  thereon,  if  the  third  is  out  of  the  jurisdiction. 

Misnomer  of  one  of  the  plaintiffs  cannot  be  alleged  after  judj^ment. 

An  a\-erment  that  the  plaintiffs  are  aliens,  not  traversed,  is  confessed. 

Aliens,  resident  in  the  United  States,  can  sue  in  the  courts  of  the  United  States. 

A  plea  that  all  the  promisees  are  not  joined,  filed  after  the  trial  was  begnn,  by  leave  of 
court,  may  be  stricken  out  by  its  subsequent  order. 

Under  the  insolvent  law  of  Louisiana,  a  creditor  is  entitled  to  personal  notice,  and  if  not 
Itiven,  the  proceedings,  as  to  him^  are  not  binding. 

The  case  is  stated  in  the  opinion  of  the  court 

Coxe^  for  the  plaintiffs. 

Livingston^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  426  ] 

This  suit  was  instituted  in  the  court  of  the  United  States 

for  the  eastern  district  of  Louisiana,  by  Theodore   Nicolet  and  J.  J. 

Sigg,  subjects  of  the  Republic  of  Switzerland,  merchants  and  par^ 

ners,  trading  under  the  firm  of  Theodore  Nicolet  and  Co.,  againet 
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James  W.  BreedloTe  and  WiiliaiD  L.  Robeson,  members  of  a  oom- 
mereial  company  conwigting  of  J.  B.  Bedford^  Jamea  W.  Breedkyre, 
and  William  Ia  Robeson,  meicfaants  and  partnen,  fcrm&ij  doing 
basmess  under  the  firm  of  Bedford,  Breedlove,  and  Robeson. 

The  petition,  which  in  the  conrts  of  Ixnufliana  supplies  the  place 
of  a  declaration  at  common  law,  is  founded  on  a  promissoij  note  in 
the  following  words :  — 

Kew  Orieans,  Nofvenbcr  SS,  I89S. 

[•427]      •  $2,964.10. 

Sixty  days  after  date  we  promise  to  pay  to  order  <rf 
Messrs.  Theodore  Nicolet  and  Co.,  twenty-nine  hondred  sixty-foor 
and  ten  hundredths  doUars,  value  received. 

Bedford,  Bseedlove,  and  Robbson. 

In  June,  1829,  the  defendants  filed  their  plea  and  answer,  setting 
forth  that  after  the  execution  of  the  said  note,  tbeir  affairs  having 
become  embarrassed,  they  made  out  a  fall  and  complete  schedule, 
exhibiting  all  their  property  and  the  debts  due  to  and  from  them, 
which  said  property  was  duly  accepted  by  the  judge  of  the  pansh 
court  for  the  benefit  of  the  creditors  placed  on  the  said  schedule, 
among  whom  were  the  plaintifis,  Theodore  Nicolet  and  Co.,  who 
were  then  and  at  the  time  of  the  execution  of  the  said  note,  residents 
of  New  Orleans.  The  answer  then  sets  forth  at  large  the  proceed- 
ings after  the  acceptance  of  the  property,  and  the  final  discharge  of 
the  defendants  by  the  judgment  of  the  parish  court,  given  in  pursu- 
ance of  the  laws  of  the  State,  which  judgment  they  plead  in  bar  of 
the  action. 

Afterwards,  in  January,  1830,  the  cause  came  on  for  trial,  when 
the  following  entry  was  made :  '^  This  cause  came  on  for  hearing 
before  the  court,  when,  after  hearing  the  arguments  of  counsel  in 
part,  it  is  ordered  that  this  cause  be  set  for  trial  on  the  jury  docket 
on  the  plea  filed  this  day."  And  afterwards,  on  the  same  day,  "  came 
the  defendants  by  their  counsel  and  filed  the  following  plea." 

This  plea  objects  to  the  jurisdiction  of  the  court,  because  the  note 
in  the  petition  mentioned  was  drawn  by  Bedford,  Breedlove,  and 
Robeson,  payable  to  the  order  of  Theodore  Nicolet  and  Co.,  which 
said  firm  of  Theodore  Nicolet  and  Co.  is  composed  of  other  persons 
than  the  said  Theodore  Nicolet  and  the  said  J.  J.  Sigg :  to  wit, 
Germain  Musson  and  others,  all  and  each  of  whom  are  citizens  of 
the  United  States  and  State  of  Louisiana. 

The  plea  further  alleges,  that  Frederick  Beckman,  a  remote  in« 
dorser  on  the  said  note,  had,  since  the  indorsement,  become  a  citizen. 
The  plaintiffs  objected  to  the  reception  of  this  plea  to  the  jurisdiction, 
because  it  came  too  late. 
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Afterwards,  in  May  1830,  the  court,  on  a  rehearing,  over- 
ruled •  the  plea  to  the  jurisdiction  which  had  been  received  [  *  428  J 
at  the  January  term.      The  defendants  excepted  to  this 
decision. 

The  cause  came  on  for  trial  before  the  court,  a  jury  not  having 
been  required,  when  the  following  admissions  were  made :  — 

^^  It  is  admitted  that  the  persons  composing  the  firm  of  T.  Nicolet 
and  Co.  were  residents  of  the  State  at  the  time  of  the  execu 
tion  of  the  note  sued,  and  have  continued  so  up  to  the  present 
date ;  that  they  are,  however,  absent  about  six  months  in  the  year, 
but,  when  so  absent,  have  their  agents  to  attend  to  their  busi- 
ness ;  and  that  their  commercial  house  has  existed  in  New  Orleans 
ever  since  the  execution  of  the  said  note.  It  is  also  admitted  that, 
at  the  time  of  the  execution  of  the  said  note,  the  defendants,  J.  W. 
Breedlove  and  William  L.  Robeson,  were  residents  of  the  city  of 
New  Orleans,  and  citizens  of  the  State  of  Louisiana." 

These  admissions  are  of  no  importance  in  the  cause.  The  resi- 
dence of  aliens  within  the  State,  constitutes  no  objection  to  the 
jurisdiction  of  the  federal  court 

The  defendants  offered  in  evidence  the  record  of  the  bankrupt  pro- 
ceedings from  the  parish  court.  It  was  admitted  that  the  meeting 
of  the  creditors  was  duly  advertised  in  the  public  prints.  The  plain- 
tiffs objected  to  the  admission  of  this  record,  but  the  court  deter- 
mined that  it  should  be  read. 

The  defendants  also  gave  in  evidence  the  record  of  the  proceedings 
of  the  court  in  a  suit  brought  by  the  plaintiff,  J.  J.  Sigg,  on  the  same 
note,  against  Bedford,  Breedlove,  and  Robeson,  to  which  the  defend- 
ants, James  W.  Breedlove  and  William  L.  Robeson,  appeared,  and 
pleaded  to  the  jurisdiction  of  the  court,  on  which  the  suit  was  dis- 
continued on  motion  of  the  plaintifls'  counsel 

In  June,  1830,  the  court  rendered  its  judgment  in  favor  of  the 
plaintiffs  for  the  amount  of  the  note,  with  interest;  which  judgment 
b  brought  before  this  court  by  writ  of  error.  • 

The  plaintiffs  assign  the  following  errors  in  the  proceedings  of  the 
district  court. 

1.  The  action  was  irregularly  instituted,  no  process  having  been 
sued  out  against  Bedford,  one  of  the  partners,  and  the  contract  being 
joint  as  well  as  several. 

•  2.  Neither  in  the  petition,  writ,  or  in  any  part  of  the  [  *  429  ] 
proceedings,  is  the  Christian  name  of  Sigg  set  forth. 

3.  There  is  no  evidence  that  the  petitioners  are  aliens.     They  are 
shown  to  have  been  at  the  date  of  the  note,  and  to  the  time  of  the 
trial,  residents  of  New  Orleans. 
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4.  If  originally  aliens,  their  residence  in  New  Orleans  renders 
them  incapable  of  suing  in  the  courts  of  the  United  States. 

5.  There  is  no  averment  or  proof  that  Bedford,  one  of  the  parties 
to  the  note,  was  subject  to  the  jurisdiction  of  the  court 

6.  The  plea  to  the  jurisdiction  was  properly  filed,  and  ought  not 
to  have  been  taken  from  the  files  of  the  court. 

7.  The  plaintiffs  being  parties  to  the  insolvent  proceedings,  were 
stopped  from  questioning  the  sufficiency  of  the  discharge. 

1.  The  first  error  assigned,  that  the  suit  is  brought  against  two  of 
three  obligors,  might  be  fatal  at  common  law.  But  the  courts  of 
Louisiana  do  not  proceed  according  to  the  rules  of  the  conunon  law. 
Their  code  is  founded  on  the  civil  law,  and  our  inquiries  must  be 
confined  to  its  rules. 

The  note  being  a  commercial  partnership  contract,  is  what  the 
law  of  Louisiana  denotes  a  contract  in  solido,  by  which  each  parly 
is  bound  severally  as  well  as  jointly,  and  may  be  sued  severally  or 
jointly.  The  Civil  Code  of  Louisiana,  article  2080,  directs,  "that 
in  every  suit  on  a  joint  contract,  all  the  obligors  must  be  made 
defendants;  and  the  succeeding  article  directs  that  "judgment  must 
be  rendered  against  each  defendant  separately,  for  his  proportion  of 
the  debt  or  damages." 

Article  2086  says  :  "  There  is  an  obligation  in  solido  on  the  part  of 
the  debtors,  where  they  are  all  obliged  to  the  same  thing,  so  that 
each  may  be  compelled  for  the  whole."  Article  2088  sajrs  :  "  An  obli- 
gation in  solido  is  not  presumed ;  it  must  be  expressly  stipulated." 

This  rule  ceases  to  prevail  only  in  cases  where  an  obligation  in 
solido  takes  place  of  right  by  virtue  of  some  provisions  of  the  law." 
Pothier,  from  whom  this  article  appears  to  be  taken,  part  2,  c  3,  art 
8,  gives,  in  number  266,  as  one  of  the  instances  in  which  the  law 
presumes  it,  "  where  partners  in  commerce  contract  some  obligation 
in  respect  of  their  joint  concern." 

.  This  then  is  a  contract  t»  solido,  on  which  the  parties  may 
[  •430  ]  •  be  sued  severally  or  jointly,  and  by  which  each  is  liable  for 
the  whole. 

The  Civil  Code,  so  far  as  we  are  informed,  does  not  affirm  or  deny 
that  a  suit  may  be  sustained  on  such  a  contract  against  two  of  three 
obligors.  The  rules  of  practice  in  Louisiana,  so  far  as  we  understand 
them,  require  that  the  petition  should  state  the  truth  of  the  case,  and 
should  show  a  right  in  the  petitioner  to  recover.  It  is  not  denied 
that  this  petition  states  the  case  truly,  nor  is  it  denied  that  the  peti- 
tioner has  a  right  to  recover  from  the  defendants  the  sum  demanded. 
It  is  alleged  that  he  has  not  a  right  to  recover  it  in  the  form  of  action 
which  he  has  adopted.     He  might  have  obtained  a  judgment  against 
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ea(  h  for  the  whole  snm,  but  not,  it  is  said,  against  two  of  them,  in 
one  action.  If  this  be  the  rule  of  the  common  law,  it  is  a  mere 
technical  rule,  not  supported  by  reason  or  convenience.  No  reason 
other  than  what  is  merely  technical  can  be  assigned  for  requiring  the 
additional  labor  and  expense  of  two  actions  for  the  attainment  of 
that  which  may  be  as  well  attained  by  one.  We  have  no  reason  for 
supposing  that  this  technical  principle  has  been  engrafted  on  the 
civil  law.  The  contrary  is  to  be  inferred  from  the  practice  of  that 
branch  of  it  with  which  we  are  familiar.  It  is  a  rule  in  chancery 
that  all  those  against  whom  a  decree  can  be  made,  shall  be  brought 
before  the  court,  if  they  are  within  its  jurisdiction.  A  court  of  equity, 
proceeding  on  the  principles  of  the  civil  law,  would  not  tolerate 
separate  actions  in  this  case.  That  court,  in  a  case  of  which  it 
would  take  cognizance,  might  require  that  all  those  bound  in  the 
note  should  be  brought  before  it  in  the  same  suit,  not  that  separate 
actions  should  be  brought  against  those  who  might  be  sued  in  one. 
On  the  principles  of  the  civil  law  it  would  seem  that  the  defendants 
may  be  required  to  account  for  not  joining  the  third  prombor  in  the 
suit,  not  for  joining  two  of  them.  The  record  contains  ample  evi- 
dence to  this  point. 

In  the  bankrupt  proceedings  given  in  evidence  by  the  defendants 
in  the  district  court,  the  petitioners  state  John  R.  Bedford  to  be  a 
resident  of  the  State  of  Alabama,  and  the  schedule  required  by  law 
also  states  him  to  be  of  Alabama. 

In  the  record  of  the  proceedings  brought  by  J.  J.  Sigg  on  the  same 
note,  against  Bedford,  Breedlove,  and  Robeson,  the  defend- 
ants •  plead  to  the  jurisdiction  of  the  court,  and  alleged  in  [  *  431  ] 
their  plea  that  John  R.  Bedford,  one  of  the  members  of  the 
firm  of  Bedford,  Breedlove,  and  Robeson,  was  not  a  citizen  of  the 
State  of  Louisiana,  but  is  an  inhabitant  and  citizen  of  the  State  of 
Alabama.  The  suit  was  discontinued  on  the  motion  of  the  plaintiffs' 
counsel. 

It  was  then  fully  shown  to  the  court  that  Bedford  could  not  have 
been  joined  in  the  action ;  and  it  has  been  repeatedly  decided  that  in 
chancery,  if  the  court  can  make  a  decree  according  to  justice  and 
equity  between  the  parties  before  them,  that  decree  shall  not  be  with- 
held because  a  party  out  of  its  jurisdiction  is  not  made  a  defendant, 
although  he  must  have  been  united  in  the  suit  had  he  been  within 
reach  of  the  process  of  the  court.  In  this  case  the  judgment  con- 
forms to  right  and  justice,  since  the  plaintiffs  were  entitled  to  claim 
the  full  sum  from  each  of  the  defendants. 

In  a  question  of  doubtful  practice,  it  ought  not  to  be  entirely  dis 
regarded  that  the  defendants  in  the  district  court  have  not  taken  thi* 
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objection,  though  they  pleaded  to  the  jurisdiction  of  the  court  2 
Pothier,  p.  2,  c.  3,  art  8,  Nos.  270,  271,  would  seem  to  indicate  that 
more  than  one,  and  less  than  all  the  obligors,  when  bound  in  soUdoj 
may  be  joined  in  the  same  suit 

We  think  there  was  no  error  in  joining  two  of  the  defendants  in 
the  same  action. 

2.  The  plaintiff,  Sigg,  is  denominated  in  the  petition  and  ^Tit, 
J.  J.  Sigg.  The  omission  of  his  Christian  name,  at  full  length,  is  al- 
leged to  be  error.  He  may  have  had  no  Christian  name.  He  may 
have  assumed  the  letters  '<  J.  J."  as  distinguishing  him  from  other 
persons  of  the  surname  of  Sigg.  Objections  to  the  name  of  the 
plaintiff  cannot  be  taken  advantage  of  after  judgment  If  J.  J.  Sigg 
was  not  the  person  to  whom  the  promise  was  made,  was  not  the 
partner  of  Theodore  Nicolet  and  Co.,  advantage  should  have  been 
taken  of  it  sooner.     It  is  now  too  late. 

3.  The  petition  avers  that  they  are  aliens.  This  averment  is  not 
contradicted  on  the  record,  and  the  court  cannot  presume  that  they 
were  citizens. 

4.  K  originally  aliens,  they  did  not  cease  to  be  so,  or  lose  their 

right  to  sue  in  the  federal  court,  by  a  residence  in  Louisiana. 
[  '432  ]  Neither  the  constitution  nor  acts  of  congress  require  •that 

aliens  should  reside  abroad  to  entitle  them  to  sue  in  the 
courts  of  the  United  States. 

5.  The  suit  not  having  been  brought  against  Bedford,  it  was  not 
necessary  to  aver  or  prove  that  he  was  subject  to  the  jurisdiction  of 
the  courts  of  the  United  States. 

6.  The  sixth  objection  is,  that  the  plea  to  the  jurisdiction  was  law- 
fully filed,  and  ought  not  to  have  been  taken  from  the  files  of  the 
court 

This  plea  was,  that  the  firm  of  Theodore  Nicolet  and  Co.  consisted 
ol  other  persons  in  addition  to  those  named  in  the  writ  and  petition, 
and  that  those  other  persons  were  citizens  of  Louisiana. 

It  is  admitted  that  a  constitutional  or  legal  disability  in  the  court 
to  exercise  jurisdiction  over  the  parties,  may  be  taken  advantage  of 
by  plea  in  abatement,  but  they  must  be  parties.  If  they  are  not,  the 
objection  is  of  a  different  character.  In  the  case  at  bar,  those  per- 
sons who,  if  named  as  plaintiffs,  might  have  ousted  the  jurisdiction 
of  the  court,  were  not  plaintiffs.  To  make  them  so,  was  preliminary 
to  any  objection  to  them.  The  plea,  therefore,  was  to  be  considered 
as  objecting  to  the  writ  and  petition,  because  all  the  members  of  the 
6rm  of  Theodore  Nicolet  and  Co.  are  not  named.  The  incapacity 
of  those  members  to  sue,  was  to  be  considered  after  they  became 
;i>laintiffs.     If  persons  who  ought  to  join  in  a  suit,  do  not  join  in  it, 
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the  objection  is  not  to  the  jurisdiction  of  the  court  on  account  of 
their  invalidity  to  sue,  but  because  the  proper  plaintifie  have  not  all 
united  in  the  suit  The  plea  is  to  be  considered  as  if  the  averment, 
that  Germain  Musson  and  others  were  citizens  of  Louisiana,  had  not 
been  contained  in  it. 

This  plea  was  offered  after  issue  was  joined  on  a  plea  in  bar,  and 
the  argument  of  the  cause  had  commenced.  The  court  might  admit 
it,  and  the  court  might  also  reject  it.  It  was  in  the  discretion  of  the 
court  to  allow  or  refuse  this  additional  plea.  As  it  did  not  go  to  the 
merits  of  the  case,  the  court  would  undoubtedly  have  acted  rightly 
in  rejecting  it.  But  it  was  received ;  and  the  question  is,  whether, 
after  its  reception,  all  power  over  it  was  terminated. 

All  the  proceedings  are  supposed  to  be  within  the  control  of  the 
court,  while  they  are  in  paper,  and  before  a  jury  is  sworn 
or  'a  judgment  given.  If  so,  the  orders  made  may  be  re-  [  •433  ] 
vised,  and  such  as  in  the  judgment  of  the  court  may  have 
been  irregularly  or  improperly  made,  may  be  set  aside.  If  such  be 
the  discretion  of  the  court,  this  is  not  a  case  in  which  a  supervising 
tribunal  will  control  that  discretion.  The  court  very  properly  thought 
that,  after  issue  was  joined  and  the  argument  commenced,  an  addi- 
tional plea  not  going  to  the  merits,  but  which  might  defeat  the  action, 
ought  not  to  have  been  received.  We  are  not  prepared  to  say,  they 
exceeded  their  power  in  correcting  this  order  and  setting  it  aside. 
If  they  did  not  exceed  their  power,  they  have  committed  no  error  in 
this  exercise  of  it. 

7.  The  seventh  and  last  error  assigned  is,  that  the  plaintiffs,  being 
parties  to  the  insolvent  proceedings,  were  stopped  from  questioning 
the  sufficiency  of  the  discharge. 

The  act  of  Louisiana,  passed  on  the  20th  of  February,  1817,  sec- 
tion 8,  relative  to  the  voluntary  surrender  of  property,  and  to  the 
mode  of  proceeding,  &c.,  directs,  when  the  judge  shall  be  satisfied 
that  the  debtor  is  entitled  to  the  benefit  of  the  act,  "  he  shall  order 
that  the  creditors  of  said  debtor  be  called  in  the  manner  and  within 
the  time  prescribed  for  respites  by  the  Civil  Code,  art,  4,  title  16, 
book  3 ;  and  he  shall  appoint  a  counsellor  to  represent  the  creditors 
absent  or  residing  out  of  the  State,  if  there  be  any  mentioned  in  the 
schedule." 

The  provision  referred  to  is  in  title  18,  articles  3052,  3063,  3054,  in 
the  volume  in  possession  of  the  court 

The  language  of  the  code  is,  "  the  respite  is  either  voluntary  or 
forced.     It  is  voluntary  when  all  the  creditors  consent,  &c." 

"  It  is  forced  when  a  part  of  the  creditors  refuse  to  accept  the 
debtor's  proposal,  and  when  the  latter  is  obliged  to  compel  them,  bv 

45* 
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judicial  authority,  to  consent  to  what  the  others  have  determined  in 
the  cases  directed  by  law/' 

The  forced  respite  takes  place  when  the  creditors  do  not  all  agree, 
^or  then  the  opinion  of  the  three  fourths,  in  number  and  in  amount, 
prevails  over  that  of  the  creditors  forming  the  other  fourth,  and  the 
judge  shall  approve  such  opinion,  and  it  shall  be  binding  on  the 
other  creditors  who  did  not  agree  to  it. 

But,  in  order  that  a  respite  may  produce  that  e£fect,  it  is  necessary 
1.  That  the  debtor  should  deposit,  &c. 
[  •  434  ]  •  2.  That  a  meeting  of  the  creditors  of  such  debtor,  dom- 
iciliated in  the  State,  shall  be  called  on  a  certain  day  at  the 
office  of  a  notary  public,  by  order  of  the  judge,  at  wiiich  meeting  the 
creditors  shall  be  sammoned  to  attend,  by  process  issued  from  the 
court,  if  the  creditors  live  within  the  parish  where  the  meeting  shall 
take  place,  or  by  letters  addressed  to  them  by  the  notary,  if  they  are 
not  residing  in  the  parish. 

It  is  further  directed  that  the  meeting,  as  well  as  its  object,  be  ad- 
vertised in  English  and  in  French. 

It  was  admitted  that  this  advertisement  was  made ;  but  it  is  not 
admitted  nor  proved  that  the  petitioners  were  summoned  to  attend 
by  process  from  the  court,  or  by  letters  addressed  to  them  by  the 
notary.     Nor  did  they  appear  voluntarily. 

Is  the  judgment  binding  on  them  ? 

It  is  unquestionable  that  summary  proceedings  of  this  description 
must  be  regular,  and  that  their  regularity  must  be  shown  by  the 
party  who  relies  on  them.  Notice  to  the  creditors  is  material,  and 
the  law  prescribes  that  notice  and  defines  it.  Advertisement  in  the 
papers  is  not  sufficient  Personal  notice  must  be  given  to  a  resident 
within  the  parish,  by  process ;  to  a  non-resident,  by  a  letter  from  the 
notary.  The  law  deems  this  notice  indispensable,  and  the  court  can- 
not dispense  with  it  For  want  of  it,  the  judgment  of  discharge  was 
no  bar  to  this  action. 

There  are  other  irregularities  in  the  proceedings,  but  want  of 
notice  is  fatal,  and  it  is  unnecessary  to  notice  them. 

Judgment  affirmed,  with  costs  and  damages,  at  the  rate  of  six  per 
cent  per  annum. 

10  p.  269;  11  P.  851. 
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Abner  L.  Duncan's  Heirs  and  Representatives,  Plaintiffs  in 
Error,  v.  The  United  States. 

7  P.  435. 

If  a  bond,  drawn  to  be  executed  bj  two  sureties,  be  signed  by  only  one,  and  by  him  be  de- 
livered as  an  escrow,  to  operate  as  his  deed  when  the  other  shall  have  signed  and  delivered 
it,  he  is  not  bound  until  such  signature  and  delivery  by  the  other  surety, — aliterf  if  the  first 
who  signs  delivers  it  as  his  deed. 

An  official  bond  of  a  paymaster,  executed  at  New  Orleans,  is  governed  by  the  common  law. 

A  paymaster  gave  a  bond  to  secure  the  faithful  performance  of  his  duty  within  a  certain  dis- 
trict ;  he  was  a  defaulter ;  the  presumption  is,  that  his  defalcation  arose  out  of  transactioni 
within  his  district,  though  it  appears  he  made  some  payments  out  of  the  district. 

A  court  may  change  its  practice  without  written  rules ;  and  where  the  question  is  whether  it 
has  done  so,  its  own  solemn  adjudication  is  the  best  evidence. 
• 

The  case  is  stated  in  the  opinion  of  the  court 
C.  J.  IngersoUf  for  the  plaintifis. 
Taneyy  (attorney-general,)  contrd. 

•  M'Lean,  J.,  delivered  the  opinion  ol  tne  court  [  *  445  ] 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
the  district  court,  which  exercises  circuit  court  powers,  in  the  State 
of  Louisiana. 

In  the  year  1829,  an  action  was  commenced  by  the  United  States 
against  the  plaintiffs  in  error,  on  a  bond  given  by  William  Carson,  as 
paymaster,  emd  signed  by  A.  L.  Xhincan  and  John  Carson,  as  his 
sureties.  The  bond  bears  date  the  4th  day  of  March,  1807,  and  con- 
tains a  condition  "  that,  if  the  above-bounden  William  Carson,  pay- 
master for  the  United  States  of  America,  do  and  shall  well 
and  truly,  according  to  law,  perform  *  and  discharge  the  [  *  446  ] 
duties  of  said  office  of  paymaster,  &c.,  within  the  district 
of  Orleans,  then  the  obligation  to  be  void,"  &c. 

The  breach  alleged  in  the  petition  was,  that  William  Carson,  pay- 
master, &C.,  "  has  not  well  and  truly,  according  to  law,  discharged 
and  performed  the  duties  of  said  office  for  the  district  of  Orleans ;  but 
that,  on  the  contrary,  he  did,  in  his  lifetime,  receive  large  sums  of 
money  in  his  capacity  aforesaid,  which,  although  frequently  requested, 
he  refused  to  pay  into  the  treasury  of  the  United  States." 

The  defendants  in  their  answer  say,  that,  "  by  and  in  said  bond,  it 
was  stipulated  and  understood,  when  the  same  was  signed  by  Abner 
L.  Duncan,  as  security  for  said  Carson,  that  one  Thomas  Duncan 
should  also  sign  the  same,  as  his  co-surety,  but  that  the  said  Thomas 
Duncan  never  did  sign  the  same,  and  said  bond  never  was  completed, 
nor  was  said  A.  L.  Duncan  ever  bound  thereby."     They  also  avei 
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that  they  are  not  liable  for  the  allegexl  defalcation  in  the  accounts  of 
said  Carson,  because  he  acted  as  paymaster  out  of  the  limits  of  the 
district  of  Louisiana,  and  the  said  deficiencies,  if  any  exist,  occurred 
without  the  limits  of  said  district. 

Before  the  jury  were  sworn,  the  defendants  offered  a  statement  to 
the  court,  for  the  purpose  of  obtaining  a  special  verdict  on  the  facts, 
in  pursuance  of  the  provisions  of  the  10th  section  of  a  statute  of 
Louisiana,  passed  in  1817.  But  the  court  overruled  the  statement, 
and  would  not  suffer  the  same  to  be  given  to  the  jury,  for  a  special 
finding,  because  it  was  contrary  to  the  practice  of  the  court  to  compel 
a  jury  to  find  a  special  verdict  To  this  decision  an  exception  was 
taken. 

A  transcript  of  the  accounts  of  Carson,  duly  certified  by  the  treas- 
ury department,  was  then  given  in  evidence  to  the  jury;  and  the 
judge  charged  the  jury,  that  the  bond  sued  on  was  not  to  be  gov- 
erned by  the  laws  of  Louisiana,  or  those  in  force  in  the  territory  of 
Orleans,  at  the  time  said  bond  was  signed  by  A.  L.  Duncan,  who 
signed  it  in  New  Orleans,  in  the  then  said  territory ;  but  that  this, 
and  all  similar  bonds,  must  be  considered  as  having  been  executed  at 
the  seat  of  government  of  the  United  States,  and  to  be  governed  by 
the  principles  of  the  common  law.  That  although  the  copy  of  the 
bond  sued  on  exhibited  a  scrawl  instead  of  a  seal,  yet  they 
[  *447  ]  had  a  right  to  *  presume  that  the  original  bond  had  been 
executed  according  to  law.  That  the  jury  were  bound  to 
presume,  in  the  absence  of  all  proof  as  to  the  limits  of  the  district  of 
Orleans,  that  the  defalcation  of  Carson  occurred  in  the  district  of  Or- 
leans, although  it  was  proved  that  he  disbursed  moneys,  as  paymaster, 
at  Fort  Stoddart  and  at  Washington,  in  the  territory  of  Mississippi ; 
and  that,  if  the  defendant  Carson  had  acted  as  paymaster  beyond  the 
limits  of  the  district  of  Orleans,  it  was  incumbent  on  the  defendants 
to  prove  the  fact.  And  the  judge  also  charged  the  jury,  that  the  pos- 
session of  the  bond  by  the  treasury  department  was  pHmd  facie  evi- 
dence of  delivery, — to  which  charge  exceptions  were  taken. 

The  jury  rendered  a  verdict  against  the  defendants,  for  $6,126| 
with  interest,  &c. 

J[*hi3  judgment  the  plaintifis  in  error  pray  may  be  reversed,  on  the 
following  grounds :  — 

1.  Because  the  surety,  Abner  L.  Duncan,  is  not  bound ;  as,  when 
he  executed  the  bond,  it  was  agreed  that  it  should  also  be  signed  by 
Thomas  Duncan. 

2.  Because  William  Carson  was  appointed  paymaster  for  a  oe^ 
tain  district,  and  the  judgment  covers  defalcationS|  which  may  have 
occurred  out  of  such  district 
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3.  The  rejection  by  the  court  of  the  statement  of  facts,  on  which  a 
special  verdict  was  prayed. 

4.  Because  the  rejection  of  this  statement  precluded  the  defend- 
ants from  proving  that  the  bond  was  delivered  as  an  escrow. 

As  to  the  first  error  assigned,  it  appears,  on  an  inspection  of  the 
bond,  it  was  drawn  in  the  names  of  Abner  L.  Duncan,  John  Car- 
son, and  Thomas  Duncan,  as  sureties  for  William  Carson,  but  that 
Thomas  Duncan  never  signed  it  There  are  no  witnesses  to  the 
bond,  but,  on  the  day  of  its  date,  it  was  acknowledged  by  Willifiuii 
Carson  and  Abner  L.  Duncan,  before  a  notary  public  at  New  Or- 
leans, and  on  the  21st  day  of  May  following,  John  Carson  acknowl- 
edged it  before  a  notary  public  at  Harrisburg,  in  Pennsylvania. 

To  sustain  this  ground,  reference  is  made  to  a  decision  of  the  su- 
preme court  of  Louisiana,  in  the  case  of  Wells  v.  Dill,  reported  in 
1  Martin,  N.  S.  592.  In  their  decision,  the  court  say,  that 
*  •<  the  defendant  is  sued  on  the  ground  that  he  signed  as  [  *  448  ] 
surety  an  instrument,  purporting  to  be  a  bond,  signed  by 
Charles  Blanchard,  for  his  faithful  performance  of  the  duties  of  cura- 
tor to  the  vacant  estate  of  one  Jared  Bisdon,  deceased.  In  oppo- 
sition to  this  action,  the  defendant  relies  principally  on  the  want  of 
the  signature  of  another  person  to  the  instrument,  whose  name  is 
mentioned  in  the  body  of  it  as  co-surety.  The  bond  is  drawn  in  the 
name  of  Charles  R.  Blanchard,  as  principal,  and  the  defendant  and 
Walter  TurnbuU,  as  sureties.  At  the  bottom,  the  names  of  Blanch- 
ard and  Dill  are  affixed ;  that  of  Tumbull  is  wanting.  We  agree 
with  the  defendant  that,  under  these  circumstances,  his  signature  to 
the  obligation  does  not  bind  him.  The  contract  is  incomplete,  until 
all  the  parties  contemplated  to  join  in  its  execution  affix  their  names 
to  it,  and  while  in  this  state  cannot  be  enforced  against  any  one  of 
them.  The  law  presumes  that  the  party  signing  did  so,  upon  the 
condition  that  the  other  obligors  named  in  the  instrument  should 
sign  it ;  and  their  failure  to  comply  with  their  agreement  gives  him 
a  right  to  retract"  Pothier  is  cited  by  the  court  to  sustain  this 
principle. 

There  can  be  no  doubt  that,  under  the  civil  law,  the  principle  is 
correctly  stated  by  the  court  It  must  be  observed,  however,  that  the 
court  say,  the  want  of  Turnbull's  signature  was  principally  relied  on 
to  invalidate  the  bond ;  so  that  there  seems  to  have  been  no  circum- 
stances going  to  refute  the  presumption  against  its  validity,  arising 
from  its  face ;  and  that  the  omission  of  the  signature  was  not  the 
only  ground  of  objection  to  it 

It  is  a  principle  of  the  common  law,  too  well  settled  to  be  contro- 
verted, that  where  an  instrument  is  delivered  as  an  esorow,  or  where 
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one  surety  has  signed  it,  on  condition  that  it  shall  be  signed  by  an- 
other  before  its  delivery,  no  obligation  is  incurred  until  the  condition 
shall  happen.  And  if  it  appeared,  in  the  present  case,  that  Abner  L. 
Duncan  signed  the  bond,  to  be  delivered  on  condition  that  Thomas 
Duncan  should  execute  it,  there  can  be  no  doubt  the  plea  should  have 
been  sustained  in  the  court  below.  But  the  delivery  of  the  bond,  as 
well  as  the  signatures  of  the  parties,  is  a  question  of  fact  for  the 
jury ;  and  this  court  cannot  determine  the  legal  question 
[  •  449  ]  arising  on  *  such  fact,  unless  it  be  stated  in  a  bill  of  excep- 
tions. The  acknowledgment  of  the  bond  by  Abner  L.  Dun- 
can, and  afterwards  by  John  Carson,  unconditionally,  and  its  delivery 
to  the  government,  would  seem  to  rebut  the  inference  drawn  by  the 
plaintifis  against  its  validity,  from  the  simple  fact  of  its  not  having 
been  signed  by  Thomas  Duncan.  There  is,  therefore,  nothing  upon 
the  face  of  the  record  which  would  go  to  destroy  the  validity  of  this 
bond* 

A  question  was  raised,  and  elaborately  argued  by  the  counsel  for 
the  plainti£&,  whether  this  bond,  having  been  executed  at  New  Or- 
leans, was  not  governed,  not  only  as  to  the  manner  of  its  execution, 
but  also  as  to  the  extent  of  the  obligations  incurred  under  it,  by  the 
principles  of  the  civil  law.  In  the  case  of  Cox  et  al.  v.  The  United 
States,  6  Pet  172,  decided  at  the  last  term,  this  question  was  set- 
tled. 

This  is  an  official  bond,  and  was  given  in  pursuance  of  a  law  of 
the  United  States.  By  this  law,  the  conditions  of  the  bond  were 
fixed,  and  also  the  manner  in  which  its  obligations  should  be  enforced. 
It  was  delivered  to  the  treasury  department  at  Washington,  and  to 
the  treasury  did  the  paymaster  and  his  sureties  become  bound  to  pay 
any  moneys  in  his  hands.  These  powers,  exercised  by  the  federal 
government,  cannot  be  questioned.  It  has  the  power  of  prescribing, 
under  its  own  laws,  what  kind  of  security  shall  be  given  by  its  agents 
for  a  faithful  discharge  of  their  public  duties.  And  in  such  cases, 
the  local  law  cannot  affect  the  contract ;  as  it  is  made  with  the  gov- 
ernment, and  in  contemplation  of  law,  at  the  place  where  its  prin- 
cipal powers  are  exercised. 

As  there  was  no  evidence  before  the  jurjr  that  any  part  of  the  de- 
falcation of  the  paymaster  occurred  without  the  limits  of  the  dis- 
trict in  which,  as  appears  by  the  bond,  he  was  to  act ;  the  court  below 
might  well  instruct  the  jury  that  in  the  absence  of  such  proof,  they 
were  bound  to  presume  that  the  deficiency  took  place  within  the 
district. 

The  rejection  of  the  special  verdict  by  the  court,  is  the  ground 
which  seems  most  to  be  relied  on  for  a  reversal  of  this  judgment. 
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In  1817,  the  legislature  of  Louisiana  enacted,  that  <<  in  every 
ease  to  be  tried  by  a  jury,  if  one  of  the  parties  demands 
that  *  the  facts  set  forth  in  the  petition  and  answer  should  [  *  450  J 
be  submitted  to  the  said  jury,  to  have  a  special  verdict 
thereon,  both  parties  shall  proceed,  before  the  jury  are  sworn,  to 
make  a  written  statement  of  the  facts  so  alleged  and  denied,  the 
pertinency  of  which  statement  shall  be  judged  of  by  the  counsel 
and  signed  by  the  judge,  and  the  jury  shall  be  sworn  to  decide  the 
question  of  fact  or  facts  so  alleged  and  denied,"  &c. 

On  the  26th  of  May,  1824,  congress  passed  an  act  ^  entitled  **  an 
act  to  regulate  the  practice  in  the  courts  of  the  United  States  for  the 
district  of  Louisiana ;  in  which  it  is  provided,  that  the  mode  of  pro- 
ceeding in  civil  causes  in  the  courts  of  the  United  States,  that  now 
are,  or  hereafter  may  be  established  in  the  State  of  Louisiana,  shall 
be  conformable  to  the  laws  directing  the  mode  of  practice  in  the  dis- 
trict courts  of  said  State ;  provided  that  the  judge  of  any  such  court 
of  the  United  States  may  alter  the  times  limited  or  allowed  for  dif- 
ferent proceedings  in  the  state  courts,  and  make,  by  rule,  such  other 
provisions  as  may  be  necessary  to  adapt  the  said  laws  of  procedure 
to  the  organization  of  such  court  of  the  United  States,  and  to  avoid 
any  discrepancy,  if  any  such  exist,  between  such  state  laws  and  the 
laws  of  the  United  States." 

This  section  was  a  virtual  repeal,  within  the  State  of  Louisiana, 
of  all  previous  acts  of  congress  which  regulated  the  practice  of  the 
courts  of  the  United  States,  and  which  came  within  its  purview.  It 
adopted  the  practice  of  the  state  courts  of  Louisiana,  subject  to  such 
alterations  as  the  district  judge  of  the  United  States  might  deem 
necessary,  to  conform  to  the  organization  of  the  district  court,  and 
avoid  any  discrepancy  with  the  laws  of  the  Union. 

By  a  code  of  the  Louisiana  legislature,  passed  in  1829,  called  the 
"  Code  of  Procedure,"  the  act  of  1817  was  repealed.     This  repealing  . 
act  was  not  before  the  court  until  the  present  session ;  and  a  ques- 
tion is  made  under  it,  whether  it  does  not,  by  virtue  of  the  act  of 
congress  of  1824,  change  the  practice  of  the  district  court.     It  is  in- 
sisted, for  the  plaintiffs,  that  it  could  not  have  been  the  intention  of 
congress,  by  the  act  of  1824,  to  subject  the  practice  of  the  district 
court  in  Louisiana  to  any  changes  which  the  legislature  of  that 
State  might  adopt,  in  reference  to  the  practice  of  the  state 
courts ;  and  the  construction  *  which  has  been  given  to  the  [  *  451  ] 
act  of  1792^  which  regulates  process  in  the  courts  of  the 
United  States,  is  relied  on  as  conclusive  on  the  point.     This  act,  by 

1  4  Stats,  at  Lai^,  62.  *  1  Stats,  at  Lai^e,  875. 
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reenactmg  the  act  of  1789,^  adopted  the  "  modes  of  process"  for  the 
district  and  circuit  courts,  which  were  in  use  at  the  time  of  its  pas- 
sage in  the  supreme  courts  of  the  respective  States,  but  did  not  re- 
quire, 8is  this  court  have  decided,  a  conformity  to  the  changes  which 
might  be  made  in  the  process  of  those  courts.  Nor  did  the  act  apply 
to  those  States  which  were  subsequently  admitted  into  the  Union. 
But  this  defect  was  removed  by  the  act  of  the  19th  of  May,  1828,* 
which  placed  all  the  courts  of  the  United  States  on  the  same 
footing  in  this  respect,  except  such  as  are  held  in  the  State  of 
Louisiana. 

It  does  not  appear  that  the  district  court  of  Louisiana,  by  the 
adoption  of  any  written  rule,  has  altered  the  practice  which  this  court, 
in  the  case  of  Parsons  v.  Armor  and  Oakey,  and  Parsons  t;.  Bedford 
and  others,  reported  in  3  Pet  413  and  433,  considered  as  having  been 
adopted  by  the  act  of  1824.  But  if  the  questions  raised  in  these 
cases  occurred  after  the  act  of  1817  was  repealed  by  the  code  of  pro- 
cedure, in  1829,  the  fact  was  not  known  to  the  court.  As  the  act  of 
1824  adopted  the  practice  of  the  state  courts,  before  this  court  could 
sanction  a  disregard  of  such  practice,  it  must  appear  that,  by  an  ex- 
ercise of  the  power  of  the  district  court,  or  by  some  other  means,  the 
practice  had  been  altered. 

It  is  not  essential  that  any  court,  in  establishing  or  changing  its 
practice,  should  do  so  by  the  adoption  of  written  rules.  Its  practice 
may  be  established  by  a  uniform  mode  of  proceeding  for  a  series  of 
years,  and  this  forms  the  law  of  the  court 

In  the  case  under  consideration,  it  appears  that  the  Louisiana  law 
which  regulated  the  practice  of  the  district  court  of  Louisiana  has 
not  only  been  repealed,  but  the  record  showB  that,  in  the  year  1830, 
when  the  decision  objected  to  was  made,  there  was  no  such  practice 
of  the  court  as  was  adopted  by  the  act  of  1824.  The  court  refused 
to  suffer  the  statement  of  facts  to  go  to  the  jury  for  a  special  find- 
ing, because  they  say  ^  such  was  contrary  to  the  practice  of  the 
court" 

On  a  question  of  practice,  under  the  circumstances  of  this  case, 
it  would  seem  that  the  decision  of  the  district  court,  as 
[  *  45:.  ]  *  above  made,  should  be  conclusive.  How  can  the  prac- 
tice of  the  court  be  better  known  or  established  than  by  its 
own  solemn  adjudication  on  the  subject?  * 

In  regard  to  the  last  error  assigned,  it  is  not  perceived  how  the  re- 
fusal of  the  special  verdict  precluded  the  defendants  from  proving 
rhat  the  bond  was  delivered  as  an  escrow.     Such  evidence  was  ad* 

'  1  State,  at  Large,  93.  <  4  lb.  276. 
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missible  under  the  plea  or  answer  of  the  defendants,  but  it  does  not 
appear  that  any  such  was  offered  and  rejected  by  the  court 

The  judgment  of  the  district  court  must  be  afiSrmed,  with  costs. 

11  P.  351;  5H.  295. 


In  the   Matter  of  the   United  States  v.  Eighty-four  Boxes 
OF  Sugar.     Tufts  and  Clarkx,  Claimants. 

7  P.  458. 

Where  the  property  condemned  as  forfeited,  for  an  entry  onder  a  (Use  denomination,  was 
of  greater  Talne  than  $2,000,  bat,  if  the  duties  were  paid  and  deducted  from  the  proceeds, 
less  than  $2,000  wonid  remain  —  Held,  that  the  whole  value  of  the  property  was  the 
'amount  in  dispute,  and  the  claimant  had  a  right  to  appeal. 

The  case  is  stated  in  the  opinion  of  the  court. 
Mayer^  for  the  appellants. 
Taneyy  (attorney-general,)  contrd. 

•  IVFLean,  J.,  delivered  the  opinion  of  the  court.  '  [  *  468  ] 
This  case  is  brought  before  the  court  by  an  application 

for  a  mandamus,  to  be  directed  to  the  judge  of  the  court  of  the 
United  States  for  the  district  of  Louisiana,  requiring  him  to  allow  an 
appeal  from  the  judgment  of  that  court 

•  In  their  petition,  the  claimants  state  that  the  84  boxes  [  *  459  ] 
of  sugar  were  consigned  to  them  at  New  Orleans,  and  that, 

on  their  arrival,  they  were  libelled  by  the  United  States  for  an  alleged 
breach  of  the  revenue  laws  ;  that  the  sugars  were  valued  by  the  two 
custom-house  appraisers  at  $2,602.51 ;  that  they  were  afterwards 
condemned  and  sold  by  the  marshal  at  public  sale,  for  $2,338.48, 
leaving  $2,150.06  after  deducting  the  costs  and  charges  of  the  sale. 

From  the  judgment  of  condemnation  the  claimants  prayed  an  ap- 
peal to  the  supreme  court,  which  was  refused,  on  the  ground  that  the 
value  of  the  sugars,  exclusive  of  duties,  is  less  than  $2,000. 

By  consent  of  parties,  if  the  claimants  shall,  in  the  judgment  of 
this  court,  be  entitled  to  an  appeal,  the  merits  of  the  case  shall  be 
considered  as  regularly  before  the  court  for  a  final  decision. 

Whether  the  claimants  were  entitled  to  an  appeal  is  the  first  point 
to  be  considered. 

The  decision  of  this  question  depends  on  the  amount  in  contro- 
versy. If  it  be  less  than  $2,000,  the  judgment  of  the  district  court 
was  final,  and  cannot  be  revised  by  an  appeal. 

The  judgment  of  condemnation  was  entered  on  the  9th  of  April, 
VOL.  X.  46 
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1831,  and  on  the  28th  of  the  same  month,  mider  the  brder  of  the 
court,  the  marshal  sold  the  property. 

On  the  19th  of  April,  an  appeal  was  prayed,  and  an  order  was 
made  that  the  district  attorney  should  show  cause,  on  the  23d  of  the 
same  month,  why  an  appeal  should  not  be  granted. 

In  his  opinion  against  the  right  of  the  claimants  to  an  appeal,  the 
district  judge  says  that  "  the  supreme  court  has  lately,  in  the  case  of 
Gordon  v.  Ogden,  decided  that  the  defendant  cannot  support  an  ap- 
peal from  a  judgment  obtained  against  him  in  the  court  below  for  a 
less  sum  than  $2,000,  because  that  judgment  is  the  only  matter  in 
dispute."  "  In  this  case,"  the  judge  says,  "  the  thing  demanded  on 
one  side  was  the  forfeiture  of  a  specific  quantity  of  sugar, 
[  •  460  ]  and  *  on  the  other  the  restoration  of  the  same  article,  the 
value  of  which  did  not  amount  to  $2,000."  "  There  was 
no  demand  of  duties,  nor  could  such  demand  have  been  taken  into 
consideration  in  the  case  then  before  the  court  There  was  no  con- 
t^est  about  the  duties." 

It  will  be  observed  that,  at  the  time  the  judgment  of  condenma- 
tion  was  entered,  and  also  when  the  appeal  was  prayed,  the  sugars 
remained  in  the  hands  of  the  proper  officer.  Suppose  the  judgment 
had  been  given  for  the  restoration  of  the  property,  in  what  form 
should  it  have  been  entered  ?  Could  any  part  of  the  property  have 
been  detained  for  the  payment  of  the  duties  ?  The  duties  were  not 
then  due,  and  could  the  court  have  directed  them  to  be  paid  by  the 
sale  of  a  part  of  the  property  ? 

A  judgment  in  favor  of  the  claimants  in  the  district  court  should 
have  directed  the  property  to  be  restored  to  them  on  the  payment  of 
the  duties,  or  securing  them  to  be  paid,  according  to  law.  This 
would  have  given  to  the  claimants  the  whole  amount  of  their  prop- 
erty, as  though  no  seizure  of  it  had  been  made.  Under  the  law,  they 
were  entitled  to  a  credit  for  the  payment  of  the  duties,  on  the  con- 
dition of  giving  bond  and  security. 

Does  it  not  thus  appear  that  the  whole  of  the  property  was  the 
amount  in  dispute,  and  would  have  gone  into  the  possession  of  the 
claimants  had  the  judgment  of  the  court  been  in  their  favor  ?  How, 
then,  could  it  be  said  in  the  court  below  that  the  duties  must  be  de- 
ducted from  the  value  of  the  sugars,  as  forming  no  part  of  the  con- 
troversy, and  that  by  such  deduction  the  value  of  the  property  was 
reduced  below  the  amount  which  entitles  the  claimants  to  an  ap- 
peal? 

If  the  claimants  had  given  bond  for  the  payment  of  the  duties, 
and  a  judgment  of  restoration  had  been  entered  by  the  court  before 
any  part  of  the  duties  became  payable,  should  the  court  have  directed 
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them  to  be  paid  ?     Such  an  order,  under  such  circumstances,  would 
be  oppressive  and  unjust 

The  duties  having  been  secured  to  the  government,  as  the  law  re- 
quires, no  wrongful  act  on  the  part  of  the  officers  of  the  government 
could  lessen  the  term  of  credit  fixed  by  the  law  and  stated 
in  the  bond.  And  if  no  bond  had  been  given,  because  *  of  [  *  461  ] 
the  seizure  of  the  property  or  its  restoration,  the  claimants 
would  have  been  at  least  entitled  to  a  credit  for  the  unexpired  time 
allowed  by  law  for  the  payment  of  the  duties,  on  their  giving  the 
requisite  bond  and  security. 

The  case  must  stand  before  this  court,  on  the  appeal,  as  it  stood 
before  the  district  court  at  the  time  the  appeal  was  prayed.  No  sub- 
sequent action  of  the  court,  in  the  sale  of  the  property,  can  aflfect  the 
question.  Before  this  court,  therefore,  the  case  must  stand  on  the 
judgment  of  condemnation,  and  this  before  the  duties  were  payable 
by  law.  Was  not  the  entire  property,  and  consequently  its  full 
value,  in  dispute  between  the  parties  at  the  time  judgment  was  en- 
tered? 

On  the  one  side  a  condemnation  of  the  property  is  claimed,  on  the 
ground  that  the  revenue  law  has  been  violated ;  and  on  the  other  a 
restoration  of  the  property  is  demanded.  In  this  view,  this  court 
think  the  right  of  appeal  from  the  judgment  of  the  district  court 
was  clear,  as  the  value  of  the  property  in  controversy  exceeded 
$2,000. 

The  next  inquiry  is,  whether  the  sugars  were  entered  for  the  pay- 
ment of  duties  under  a  false  denomination,  with  a  view  to  defraud 
the  revenue. 

The  sugars  were  entered  as  brown,  on  which  a  duty  of  three  cents 
per  pound  is  paid  ;  and  the  libellants  contend  that  they  should  have 
been  entered  as  white,  on  which  a  duty  of  four  cents  per  pound  is 
paid.  The  quality  of  the  sugars  can  only  be  ascertained  by  a  refer- 
ence to  the  proof  in  the  case. 

The  witnesses  differ  in  their  opinion  as  to  the  quality  of  these 
tfUgars.  Bertrand  and  Smelser,  two  of  the  custom-house  officers,  say 
the  sugars  were  white ;  and  their  testimony  is  corroborated  by  five 
other  witnesses.  But  a  still  greater  number  of  witnesses,  embracing 
the  largest  importers  of  sugars  at  New  Orleans,  are  of  the  opinion 
that  the  sugars  were  properly  denominated  brown  by  the  importers. 
Some  of  the  boxes  appeared  to  be  whiter  than  others,  but  by  far  the 
greater  number,  as  it  would  seem  from  a  majority  of  the  witnesses, 
were  brown. 

J.  W.  Zacharie  says  that  he  is  engaged  in  the  importation  of  Ha^ 
vana  sugars,  and  that,  had  he  been  ordered  to  purchase  white  sugar, 
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he  would  not  have  purchased  the  sugars  in  question ;  that  if 
[  •  462  ]  he  had  entered  these  sugars  as  brown,  for  the  *  payment  of 
duties,  he  would  not  have  considered  himself  as  practising 
a  fraud  on  the  government. 

A.  Fiske  states  that  he  knew  sugar  of  superior  quality  imported 
as  brown  sugar,  and  that  it  is  very  difficult  beforehand  for  an  importer 
to  know  how  his  sugar  will  be  classed.  He  says,  when  the  qualities 
of  superior  brown  and  inferior  white  approximate,  a  very  fair  differ- 
ence of  opinion  may  exist  as  to  the  quality. 

Mr.  Grant  states  that  he  has  had  great  experience  in  white  Havana 
sugar ;  and,  after  examining  the  samples  of  the  sugars  shown  him, 
says  that  a  majority  of  them  are  brown,  though  there  may  be  a  few 
boxes  of  white.  He  would  not  purchase  them  as  white,  on  an  order 
for  sugar  of  that  quality. 

A.  B.  Taylor  and  Joseph  Cockayne  state,  substantially,  the  same 
facts  as  Mr.  Ghrant. 

Mr.  Suaiez  says  that  a  portion  of  the  sugar  shown  him  has  been 
white,  but,  being  very  old,  it  has  become  worse  than  brown,  and  that 
he  would  not  purchase  it  as  white  sugar.  He  considers  the  entire  lot 
brown. 

J.  H.  Shepherd  states  substantially  the  same  facts.  It  appears 
that  the  planters  in  Havana  mark  their  white  sugars  with  the  letter 
B,  and  that  the  mark  for  brown  is  Q;  and  it  appears  from  the  testi- 
mony of  Bertiand,  one  of  the  custom-house  officers,  that  he  suspected 
a  fraud  was  designed  by  the  importers,  as  he  discovered  the  marks  on 
the  boxes  had  been  changed  from  B  to  Q.  Two  of  the  boxes  had 
the  letter  B  still  on  them. 

Whether  these  changes  were  made  by  the  planter  or  the  importer 
does  not  appear ;  but  Fiske  and  other  witnesses  state  that  the  marks 
which  are  placed  on  sugars  in  Havana  depend  very  much  on  the 
fancy  of  the  planters,  and  that  they  are  sometimes  marked  B  with 
the  view  of  selling  them  higher. 

There  does  not  appear  to  be  any  thing  in  these  marks  which  shows 
that  a  fraud  was  contemplated  by  the  importers.  Any  such  inference 
is  rebutted  by  many  respectable  witnesses  in  the  case,  who  state  that 
the  sugars  are  of  the  quality  denominated  in  the  entry. 

The  statute  under  which  these  sugars  were  seized  and  condenmed 
is  a  highly  penal  law,  and  should,  in  conformity  with  the 
[  *  463  ]  •  rule  on  the  subject,  be  construed  strictly.  If,  either  through 
accident  or  mistake,  the  sugars  were  entered  by  a  different 
denomination  from  what  their  quality  required,  a  forfeiture  is  not  in- 
curred. 

Under  all  the  circumstances  of  this  case,  the  court  think  that  the 
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evidence  not  only  fails  to  convict  the  claimants  of  fraud,  in  the  entry 
of  these  sogaiB  by  a  false  denomination,  bat  they  think  that  the 
weight  of  testimony  is  in  favor  of  the  quality  of  the  sugars  as  stated 
in  the  entry.  They  therefore  reverse  the  decree  of  the  district  court, 
and  direct  said  court  to  enter  a  decree  that  the  proceeds  of  these  su- 
gars be  restored  to  the  comjdainants,  if  the  duties  shall  have  been 
paid ;  and  if  they  shall  not  have  been  paid,  as  they  are  now  due,  that 
the  restoration  be  of  the  balance  of  the  proceeds,  after  deducting  the 
duties. 

The  court  think  there  was  probable  cause  of  seizure,  and  they 
direct  the  fact  to  be  certified* 

10  H.  225. 


William  Ttrell's  Heibs,  Plaintiffs  in  Error,  v.  Andrew  Bountreb 

and  others. 

7  p.  464. 

Under  the  Uw  of  Tennessee,  land  having  been  attached  on  mesne  process  and  judgment 
rendered  by  defanlt,  and  the  property  condemned  and  a  venditioni  issued,  the  dirision  of 
the  county,  which  left  part  of  the  land  in  the  old  and  part  in  the  new  county,  did  not  pre- 
rent  a  sale  of  the  whole,  under  the  venditioni. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
West  Tennessee*     The  case  is  stated  in  the  opinion  of  the  court 

Chx€j  for  the  plaintiff 

Ssllj  coQtra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  467  ] 

In  this  case  the  plaintifis  in  error  contend  that  the  circuit 
court  misdirected  the  jury,  in  consequence  of  which  the  verdict  ought 
to  be  set  aside,  the  judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

They  had  brought  an  ejectment  for  a  tract  of  land,  the  title  to 
which  was  shown  to  have  been  in  their  ancestor,  but  which  the  de- 
fendants claimed  under  a  conveyance  thereof  made  by  the  sheriff  of 
Williamson  county,  in  West  Tennessee,  in  pursuance  of  a  sale  made 
by  him  under  a  writ  of  venditioni  exponas j  issued  on  a  judgment  ren- 
dered in  a  suit  commenced  by  attachment 

On  the  12th  day  of  February,  1807,  the  attachment  was  regularly 
issued,  and  was  levied  on  the  13th  of  the  same  month  on  the  land  in 
controversy.     The  defendants  in  the  attachment  did  not  ap- 
pear, or  replevy  the  property,  but  made  *  default,  on  which  [  *  468  j 
judgment  was  rendered  on  the  18th  of  October,  1807.    On 

46  • 
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motion,  the  property  attached  was  condemned,  and  a  writ  of  vendi' 
iioni  eocponas  awarded,  which  issued  on  the  24th,  and  came  to  the 
hands  of  the  officer  on  the  28th  of  October,  1807,  who  sold  on  the 
2d  of  January,  1808. 

The  plaintiffs  proved  that  the  county  of  Williamson  was  divided 
on  the  16th  of  November,  1807,  and  that  part  of  the  land  for  which 
the  ejectment  was  brought  lay  in  the  new  county,  called  Maury.  He 
therefore  moved  the  court  to  instruct  the  jury  that  the  sale  was  void 
as  to  that  part  of  the  land  which  was  situated  in  the  county  of 
Maury  at  the  time  of  the  sale,  and  that  the  conveyance  of  the  sheriflf 
did  not  transfer  that  portion  of  it. 

The  court  instructed  the  jury  that  the  sale  was  good  by  relation 
to  the  levy.  To  this  instruction  a  bill  of  exceptions  was  taken,  and 
the  cause  is  brought  up  by  writ  of  error. 

The  counsel  for  the  plaintifis  in  error  has  argued  the  cause  as  if 
the  process  under  which  the  sale  was  made  had  been  the  usual  exe- 
cution awarded  on  a  judgment  rendered  against  a  person  brought 
into  court  by  regular  process.  Without  inquiring  whether  his  objec- 
tions to  the  charge  would  have  been  well  founded,  had  that  been  the 
character  of  the  case,  it  is  sufficient  to  observe  that,  in  the  actual 
cause,  the  land  itself  was  attached.  Not  having  been  released,  it 
remained  in  the  custody  of  the  officer,  subjept  to  the  judgment  of 
the  court  An  interest  was  vested  in  him  for  the  purposes  of  that 
judgment.  The  judgment  did  not  create  a  general  lien  on  it,  but 
was  a  specific  appropriation  of  the  property  itself  to  the  satisfaction 
of  that  particular  judgment  The  process  which  issued  did  not 
direct  the  officer  to  levy  it  on  the  property  of  the  defendants,  but  to 
sell  that  specific  property  which  was  ahready  in  his  possession  by  vir- 
tue of  the  attachment,  and  was  already  condemned  by  the  judgment 
of  the  competent  tribunal  The  subsequent  division  of  the  county 
could  not  devest  this  vested  interest,  or  deprive  the  officer  of  the  po-^fer 
to  finish  a  process  which  was  rightly  begun. 

There  is  no  error  in  the  charge,  and  the  judgment  is  affirmed,  with 
costs. 

15  H.  467. 


The  Lessee  op  Edward  Livingston  and  others  v.  John  Moorr 

and  others. 

7  P.  469. 

The  State  of  Pennsylvania,  having  liens  npon  lands  of  its  debtor,  by  jadgments  and  other 
proceedings,  bnt  there  being  no  mode,  under  the  existing  law,  of  procuring  payment  out 
of  the  lands,  passed  a  special  act  sabjecting  enongh  of  the  lands  to  sale,  on  process  to  be 
iBsned  by  the  governor,  to  satisfy  the  debts  —  Hdd^  that  this  law  was  not  in  conflict  with 
the  constitution  of  the  United  States,  or  with  that  of  Pennsylvania. 
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Error  to  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania,  in  an  action  of  ejectment,  in  which  the  plain- 
tiflfs  claimed  as  heirs  of  John  Nicholson,  who  was  seised  at  the  time 
of  his  death,  and  the  defendants  claimed  under  a  sale  made  by  the 
authority  of  the  State  of  Pennsylvania,  to  satisfy  a  debt  due  to  the 
State  from  Nicholson,  as  comptroller-general  of  the  State.  The  other 
material  facts,  as  well  as  the  substance  of  the  law  of  the  State,  the 
constitutionality  of  which  the  plaintifis  denied,  will  be  found  in  the 
opinion  of  the  court 

Ingersoll  and  Taney^  for  the  plaintiffs. 

Birmey  and  Sergeantj  for  th^  defendants, 

•  Johnson,  J.,  delivered  the  opinion  of  the  court  *  [  *  540  ] 

This  case  comes  up  by  writ  of  error  from  the  circuit 
court  of  the  United  States  of  Pennsylvania,  in  which  the  plaintiffs 
here  were  plaintiffs  there.  The  plaintiffs  make  titie  as  heirs  of  John 
Nicholson,  and  the  defendants  as  purchasers  under  certain  commis- 
sioners, constituted  by  a  law  of  that  State  for  the  purpose  of  selling 
the  landed  estate  of  John  Nicholson ;  in  satisfaction  of  certain  liens 
which  the  State  asserted  to  hold  on  his  lands.  The  plaintiffs  con- 
trovert the  validity  of  that  sale :  — 

1.  As  violating  the  constitution  of  Pennsylvania. 

2.  As  violating  the  constitution  of  the  United  States. 

3.  As  inconsistent  with  the  principles  of  private  rights  and  natural 
justice,  and  therefore  void;  though  not  to  be  brought  within  the 
description  of  a  violation  of  any  constitutional  stipulation. 

*1.  To  maintain  the  argument  upon  which  the  counsel  [•541] 
for  plaintiffs  rely,  to  establish  the  unconstitutional  character 
of  the  acts  under  which  the  sale  was  made  to  defendants ;  the  plain- 
tiffs' counsel  commenced  with  an  effort  to  remove  out  of  his  way 
the  liens,  to  satisfy  which  the  legislature  professes  to  pass  the  acts 
authorizing  the  same. 

It  appears  from  the  record  that  at  the  time  of  passing  the  acts 
which  constituted  this  board  of  commissioners,  to  wit  in  1806  and 
1807,  the  State  claimed  to  hold  four  liens  upon  the  lands  of  John 
Nicholson. 

1.  A  judgment  for  special  damages,  amounting  to  £4,208  8s. 
entered  December  18, 1795. 

2.  A  settied  account  of  March  3, 1796,  for  $58,429.24,  afterwardf 
reduced  to  $51,209.22. 
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3.  Another  setlied  account  «f  December  90, 1796,  for  $63,727.86. 
And, 

4  A  judgment  confessed  and  entered  March  21,  1797,  for  $110,- 
390,  with  certain  special  matter  attached  to  the  confession,  wholly 
immaterial  to  the  present  controversy.  The  evidence  of  dates 
and  circumstances  might  seem  to  lead  to  the  opinion  that  the  first 
judgment  or  the  consideration  of  it  was  incwporated  into  the  settle- 
ments, and  that  the  judgment  of  1797  covered  the  whole.  But  of 
this  there  is  no  sufficient  evidence ;  and  the  several  liens  must,  on 
the  facts  in  proof,  be  considered  as  they  are  exhibited  on  the  record, 
as  substantive  and  independent. 

By  a  law  of  Pennsylvania  of  February  15,  1785,  settlements 
made  by  the  comptroller,  with  certain  prescribed  formalities,  are 
declared  to  be  liens  upon  the  real  estate  of  the  debtor,  "in  the  same 
manner  as  if  judgment  had  been  given  in  favor  of  the  commonwealth 
against  such  person  for  such  debt  in  the  supreme  court"  A  right 
of  appeal  is  given  if  the  debtor  is  dissatisfied,  with  injunctions  that 
the  court  shall  give  interest  for  the  delay,  if  the  appeal  is  not  sus- 
tained; but  unless  such  appeal  is  made  and  judgment 
[.  •  542  ]  against  the  debtor,  there  is  no  *  provision  in  the  law  for 
enforcing  satisfaction  of  the  lien  by  sale  or  otherwise.  It 
is  made  to  be  a  dead  weight  upon  the  hands  of  both  debtor  and 
creditor,  without  the  means  of  relieving  the  one  or  raising  satiafac- 
tion  for  the  other. 

A  great  proportion  of  the  argument  for  plaintifis,  both  h^re  and 
below,  was  devoted  to  the  effect  to  prove  that  the  two  setderaents 
enumerated  were  not  subsisting  liens  at  the  time  of  passing  the  two 
acts  of  1806  and  1807,  under  which  the  sale  was  made  to  the  defend- 
ants. But  firom  this,  as  a  subject  of  adjudication,  we  feel  relieved 
by  the  two  decisions  cited  from  the  fourth  volume  of  Yeates, 
since  it  appears  that  this  very  lien  of  the  3d  of  March,  1796,  has  been 
sustained  by  a  decision  of  the  highest  tribunal  in  that  State,  as  long 
ago  as  1803,  (Smith  and  Nicholson,  4  Yeates,  6,)  and  that  again  in 
1805,  this  decision  was  considered,  and  confirmed,  and  acted  upon, 
in  another  case  in  which  the  several  applications  of  the  principles 
established  in  the  first  case  came  under  consideration.  United  States 
V.  Nichols,  4  Yeates,  251. 

Now  the  relation  in  which  our  circuit  courts  stand  to  the  States  in 
which  they  respectively  sit  and  act,  is  precisely  that  of  their  own 
courts,  especially  when  adjudicating  on  cases  where  state  lands  or 
state  statutes  come  under  adjudication.  When  we  find  principles 
distinctly  settled  by  adjudications,  and  known  and  acted  upon  as  the 
law  of  the  land,  we  have  no  more  right  to  question  them,  or  devi- 
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ate  from  them,  theui  eould   be  c<»rectly  exercised  by  their  own 
tribuDals. 

It  is  proper  here  to  notice  a  relaxation  of  this  principle,  into  which 
the  court  below  seems  to  have  been  surprised ;  and  in  which  the 
argument  of  counsel  in  this  cause,  was  calcula^ted  to  induce  this  court 
to  acquiesce.  In  the  case  first  decided  in  the  supreme  court  of 
Pennsylvania,  to  wit  that  of  Smith  and  Nicholson,  4  Yeates,  8,  most 
of  the  arguments  made  use  of  in  this  cause  to  get  rid  of  the  lien  of 
the  settlement,  and  particularly  that  of  a  repeal  of  the  act  of  1785,  or 
a  want  of  compliance  with  its  requisitions,  were  pressed  upon  that 
court,  and  carefully  examined  and  disposed  of  by  the  judges.  But 
there  have  been  a  variety  of  other  grounds  taken  in  the  court  below 
in  this  cause,  and  again  submitted  to  this  court  in  argument,  which 
do  not  appear  from  the  report  of  that  decision  to  have  been  brought 
to  the  notice  of  the  state  court  Such  were  the  want  of 
*  notice  of  the  settlement ;  the  want  of  its  being  entered  in  [  *  643  ] 
the  books  of  the  accounting  officer ;  the  balance  not  being 
struck  in  dollars  and  cents  ;  that  the  order  of  settlement  was  reversed, 
and  as  the  plaintiffs'  counsel  proposed  to  establish  by  evidence,  that 
it  was  not  a  final  and  conclusive  adjustment  of  aU  the  existing  debits 
and  credits  between  the  parties.  Into  the  examination  of  most  of 
these  arguments  the  court  below  has  entered  with  a  view  to  estimat- 
ing and  repelling  their  sufficiency,  to  shake  the  settlement  in  which 
the  lien  of  the  settlements  is  claimed.  But  we  cannot  feel  ourselves 
at  liberty  to  pursue  the  same  course ;  since  it  supposes  the  existence 
of  a  revising  power  inconsistent  with  the  authority  of  adjudications 
on  which  the  validity  of  those  liens  must  now  be  placed.  The  rule 
of  law  being  once  established  by  the  highest  tribunal  of  a  State, 
courts  which  propose  to  administer  the  law  as  they  find  it,  are 
ordinarily  bound,  in  limine,  to  presume  that,  whether  it  appears  from 
the  reports  or  not,  aU  the  reasons  which  might  have  been  urged,  pro 
or  con,  upon  the  point  under  consideration,  had  been  examined  and 
disposed  of  judicially. 

It  is  next  contended  that  the  judgment  of  March,  1797,  had 
absorbed  or  superseded  the  liens  of  the  settled  accounts. 

This  ground  they  proposed  to  sustain  by  giving  in  evidence  the 
journals  of  the  house  of  representatives  of  th6  commonwealth, 
exhibiting  certain  reports  of  the  register-general  and  of  the  committee 
of  ways  and  means,  conducing  to  prove  that  this  judgment  was 
rendered  for  the  identical  cause  of  action  on  which  the  settlements 
were  founded.  This  evidence  was  rejected  by  the  court ;  and  that 
rejection  constitutes  one  of  the  causes  of  complaint  on  which  relief 
IB  now  sought  here. 


550         SUPREME   COURT    OF  THE  UNITED  STATES. 
Livingston's  Lessee  v.  Moore.    7  P. 

But  this  court  is  satisfied  that,  supposing  the  evidence  of  these 
journals  sufficient  to  prove  the  identity,  and  in  other  respects  unex- 
ceptionable, establishing  that  fact  would  not  have  benefited  the  cause 
of  the  plaintiffs.  On  this  point  there  is  an  unavoidable  inference  to  be 
drawn  firom  the  case  of  the  United  States  v.  Nichols,  4  Yeates,  251, 
for  in  that  case,  the  lien  of  a  settlement  oif  prior  date  in  favor  of  the 
State,  was  sustained  against  a  subsequent  mortgage  to  the  United 
States ;  although,  as  the  case  shows,  there  was  a  judgment  upon  the 
same  cause  of  action  with  the  settlement,  of  a  date  subsequent  to  the 
mortgage  to  the  United  States,  and  obtained  upon  an  appeal  firom 

the  settlement 
[  •  544  ]  •  Mr.  Dallas,  for  the  United  States,  argued,  that  this 
appeal  suspended  the  lien;  but  no  one  seems  to  have 
imagined  that  the  judgment  superseded  or  absorbed  the  settlement. 
If  to  this  be  added  what  was  asserted  by  defendants'  counsel,  and 
acquiesced  in  by  the  plaintiffs ;  that  by  the  settled  law  of  Pennsyl- 
vania, a  judgment  in  an  action  of  debt  upon  a  previous  judgment, 
does  not  destroy  the  lien  of  the  first  judgment,  it  puts  this  question 
at  rest. 

In  approaching  the  acts  of  1806  and  1807,  we  are  then  authorized 
in  assuming  that,  at  the  time  they  were  passed,  the  State  held 
unsatisfied  liens  upon  the  lands  of  John  Nicholson  to  a  large  amount, 
under  the  two  settlements  of  1776,  without  any  legal  means  of 
raising  the  money  by  sale ;  and  also  judgments  to  a  great  amount, 
which  by  reason  of  the  death  of  Nicholson,  and  the  want  of  a  per- 
sonal representative,  they  were  equally  precluded  from  all  ordinary 
means  of  having  satisfied.  Thus  circumstanced,  the  legislature 
passed  those  acts,  the  professed  and  unaffected  and  only  object  of 
which  was  to  raise,  from  the  sale  of  John  Nicholson's  land,  money 
sufficient  to  satisfy  the  liens  of  the  State.  In  justice  to  the  moral  as 
well  as  legal  and  constitutional  character  of  tiiose  laws,  it  is  proper 
to  give  an  outline  of  their  provisions. 

It  is  obvious  from  the  evidence  in  the  cause,  that  between  the  date 
of  the  settled  accounts  and  the  passing  of  those  acts,  great  changes 
had  taken  place  in  the  possession  and  property  of  the  lands  of  John 
Nicholson.  Whether  in  any  or  all  the  cases  of  such  change  of  prop- 
erty, the  tracts  sold  became  discharged  of  the  liens  of  the  State  or 
not,  is  not  now  the  question;  if  they  were,  the  holders  were  at  liberty 
to  assert  their  rights  against  the  State.  In  this  case  no  such  dis* 
charge  is  set  up ;  the  tract  was  one  that  had  remained  the  property 
of  Nicholson.  There  were  then  three  interests  to  be  regulated ;  first 
that  of  a  State ;  second  that  of  the  persons  in  possession  ;  and  third 
that  of  the  heirs  of  Nicholson.     That  the  State  was  not  unmindful 
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of  the  last,  is  distinctly  shown  by  the  offer  of  compromise  tendeied  to 
the  family  before  the  act  of  1806  was  passed,  and  by  adopting  a  mode 
of  sale  calculated  as  much  as  possible  to  avoid  throwing  back  the 
purchaser  upon  the  heirs  for  damages,  where  sales  had  been  made 
by  their  ancestor.  Hence  the  plan  of  the  act  of  1806  was 
this:  first,  to  ascertain  'all  the  lands  affected  by  the  lien  [  •545  ] 
throughout  the  State ;  then  to  assess  each  ratably,  accord- 
ing to  the  amount  of  the  debt,  instead  of  selling  each  and  all  as  they 
could  be  discovered ;  at  the  same  time  allowing  a  discretion  in  the 
commissioners  to  compromise  with  persons  claiming  an  interest  in 
the  lands,  and  to  assign  over  an  interest  in  the  lien  proportionate  to 
the  sum  received  upon  such  compromise ;  of  course  obviating  so  far, 
the  necessity  of  a  resort  to  a  sale  or  to  litigation. 

Here  there  was  a  general  offer  to  all  persons  claiming  an  interest 
in  these  lands,  of  a  release  from  the  lien,  upon  paying  the  sum  thus 
assessed  ratably  and  according  to  value  ;  and  it  was  only  when  the 
offer  was  not  accepted,  or  where  no  one  claimed  an  interest,  that  the 
general  power  to  sell  came  into  exercise.  Nor  was  it  then  to  be  ex- 
ercised until  after  a  report  made  to  the  governor,  and  under  process 
issuing  from  him  ;  ample  notice  was  required  to  be  given  of  the  sale, 
and  a  credit  not  exceeding  four  years  allowed.  It  is  true,  that  by  the 
terms  of  these  acts,  the  power  of  selling  is  extended  to  "  any  body  of 
lands,  late  the  property  of  the  said  John  Nicholson,  deceased,  which 
are  subject  to  tiie  lien  of  the  commonwealth,  under  and  by  virtue  of 
process  to  be  issued  by  the  governor,  either  in  gross  or  by  separate 
tracts,  as  to  them,  or  a  majority  of  them,  may  appear  most  advisable ;" 
but  there  is  nothing  which  authorizes  or  requires  the  commissioners 
to  sell  all  the  lands  of  J.  Nicholson,  or  an  acre  more  than  what  is 
necessary  to  satisfy  the  liens ;  and  so  the  words,  just  recited,  import ; 
since,  after  raising  by  sale  enough  to  satisfy  the  liens,  it  could  no 
longer  be  predicated  of  any  of  those  lands  that  "  they  are  subject  to 
the  liens  of  the  commonwealth,"  in  the  language  of  the  section  which 
gives  the  power  to  selL  And  it  is  true  also,  that  the  money  is  re- 
quired to  be  paid  by  the  purchasers  into  the  treasury ;  but  this  is 
obviously  a  measure  solely  intended  to  secure  the  proceeds  from  again 
falling  into  dangerous  hands ;  and  if  the  power  to  sell  be  limited  by 
its  very  nature  and  terms,  to  the  raising  of  enough  to  satisfy  these 
liens,  on  what  ground  can  exception  be  taken  to  this  precaution  ? 
How  can  it  work  an  injury  to  heirs  or  creditors  ?  to  say  nothing  of  & 
reasonable  dependence  upon  the  justice  and  good  faith  of  the  country 
to  refund  any  surplus,  supposing  the  commissioners  were  at  liberty 
to  raise  a  surplus  by  sale. 

Nor  can  any  reasonable  exception  be  taken  to  the  discretionaiy 
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I  •646  ]  •power  given  to  sell  "in  gross  or   by  separate  tracts;^" 
when  it  is  considered  how  very  possible  it  was  that  sale^.  ^ 
might  be  effected  in  gross  when  they  could  not  be  made  in  detail 
Speculators  might  not  be  induced  to  adventure  otherwise,  and  the 
separation  of  contiguous  tracts  might  often  destroy  or  diminish  the 
value  of  each. 

After  presenting  this  expose  of  the  design  and  operation  of  tiiese 
laws,  we  shall  search  in  vain  in  the  constitution  of  the  State  or  the 
United  States,  or  even  in  the  principles  of  common  right,  for  any 
provision  or  principles  to  impugn  them ;  and  on  this  point  I  am  in- 
structed to  report  it  as  the  decision  of  this  court,  that  the  words  used 
in  the  constitution  of  Pennsylvania,  in  declaring  the  extent  of  the 
powers  of  its  legislature,  are  sufficiently  comprehensive  to  embrace  the 
powers  exercised  over  the  estate  of  Nicholson,  in  the  two  acts  under 
consideration,  and  that  there  are  no  restrictions,  either  express  or 
implied,  in  that  constitution,  sufficient  to  control  and  limit  the  general 
terms  of  the  grant  of  legislative  power  to  the  bounds  which  the  plain- 
tiffs would  prescribe  to  it. 

For  myself,  individually,  I  must  use  the  privilege  of  assigning  the 
reasons  which  claim  my  concurrence  in  that  opinion. 

The  objection  made  to  the  exercise  of  this  power  is,  that  it  is  one 
of  a  judicial  character,  and  could  not  exist  in  the  legislature  of  a 
country  having  a  constitution  which  distributes  the  powers  of  govern- 
ment into  legislative,  executive,  and  judicial 

I  will  not  pause  to  examine  the  question,  whether  the  subjection 
of  property  to  the  payment  of  judgments,  be  in  fact  a  matter  apper- 
taining essentially  to  judicial  power ;  or  whether,  after  deciding  that 
the  debt  is  due,  the  judgment  action  does  not  cease,  and  all  that  fol- 
lows is  the  exercise  of  legislative  or  executive  power ;  another  view 
of  the  subject  will,  in  my  opinion,  dispose  of  this  question. 

The  power  existing  in  every  body  politic  is  an  absolute  despotism ; 
in  constituting  a  government,  the  body  politic  distributes  that  power 
as  it  pleases,  and  in  the  quantity  it  pleases,  and  imposes  what  checks 
it  pleases  upon  its  public  functionaries.  The  natural  distribution  and 
the  necessary  distribution  to  individual  security,  is  into  legislative, 
executive,  and  judicial ;  but  it  is  obvious  that  every  community  may 
make  a  perfect  or  imperfect  separation  and  distribution  of  these  pow 
ers  at  its  wilL  It  has  pleased  Pennsylvania^  in  her  consti- 
[  •547  ]  tution,  *to  make  what  most  jurists  would  pronounce  an 
imperfect  separation  of  those  pov^ers ;  she  has  not  thought 
it  necessary  to  make  any  imperative  provision  for  incorporating  the 
equity  jurisdiction  in  its  full  latitude  into  her  jurisjwudence ;  and  the 
consequence  is,  as  it  ever  will  be,  that  so  far  as  her  common  law 
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courts  are  incapable  of  assuming  and  exercising  that  branch  of  juris* 
diction,  her  legislature  must  often  be  called  upon  to  pass  laws  which 
bear  a  close  affinity  to  decrees  in  equity.  Of  that  character  are  the 
acts  of  1806  and  1807  under  consideration.  The  relations  in  which 
the  State  and  John  Nicholson's  estate  stood  to  each  other,  presented 
a  clear  case  for  equitable  relief;  a  lien  on  the  one  hand,  and  property 
to  satisfy  it  on  the  other,  but  no  common  law  means  of  obtedning  a 
sale.  Thus  circumstanced,  is  there  any  thing  in  the  constitution  of 
Pennsylvania  to  prevent  the  passing  of  these  laws  ? 

When  it  is  intimated  that  the  separation  of  the  primajry  powers  oi 
government  is  incomplete  under  the  constitution  of  Pennsylvania,  it 
may  be  necessary  to  submit  a  few  observations  explanatory  of  the  idea. 

It  is  true  that  the  separation  of  common  law  from  equity  jurisdic- 
tion is  peculiar  to  Great  Britain ;  no  other  of  the  States  of  the  old  world 
having  adopted  it.  But  it  is  equally  true  that  in  no  other  of  the  States 
of  the  old  world  did  the  trial  by  jury  constitute  a  part  of  their  jurispru- 
dence, and  every  practical  lawyer  knows  that  to  give  jurisdiction  to  a 
court  of  equity,  or  to  distinguish  a  case  of  equity  jurisdiction  from  one 
of  common  law  under  the  British  practice,  the  averment  is  indispensa- 
ble that  the  complainant  is  remediless  at  law.  When  it  is  said  that 
the  separation  of  common  Iftw  from  equity  jurisdiction  is  peculiar  to 
Great  Britain ;  it  must  only  be  understood,  that  it  is  there  exercised  by 
distinct  courts  and  under  distinct  forms.  For,  as  an  essential  branch  or 
exercise  of  judicial  power,  it  is  acknowledged  to  exist  everywhere ;  nor 
is  it  possible  for  any  one  acquainted  with  its  nature  and  character,  and 
the  remedies  it  affords  for  the  assertion  of  rights  or  the  punishment 
of  wrongs,  to  doubt  that  the  power  to  exercise  it,  and  the  means  of 
exercising  it,  must  exist  somewhere  ;  or  the  administration  of  justice 
will  be  embarrassed  if  not  incomplete.  To  administer  it  through  the 
ordinary  powers  of  a  common  law  court  is  impracticable ; 
and  hence,  wherever  there  exists  no  provision  'in  the  juris-  [  '548  ] 
prudence  of  a  country  for  its  full  exercise ;  the  consequence 
must  ever  be,  that  after  the  common  law  courts  have  ingrafted  into 
their  practice  as  much  as  can  be  there  assumed,  the  legislature  is 
compelled  to  exercise  the  rest ;  or  else  leave  a  large  space  for  the 
appropriate  field  of  judicial  action  unoccupied. 

A  specimen  of  this  will  be  found  in  the  eariy  legislation  of  the 
State  of  South  Carolina,  in  which,  before  the  establishment  of  a  court 
of  equity,  laws  are  frequently  found  authorizing  administrators  or 
others  to  sell  lands  for  the  payment  of  debts,  and  for  similar  purposes. 
And  it  has  been  admitted  in  argument,  that  similar  laws  are  of  fre- 
quent  occurrence  in  Pennsylvania. 

The  provisions  of  the  constitution  of  that  State  on  the  subject  of 
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legislative  and  judicial  power,  are  as  follows.  Art  1,  §  1:  '^The 
legislative  power  of  this  commonwealth  shall  be  vested  in  a  general 
assembly,  which  shall  consist  of  a  senate  and  house  of  representa- 
tives," 

Art.  4,  §  1 :  "  The  judicial  power  of  the  commonwealth  shall  be 
vested  in  a  supreme  court,  in  courts  of  oyer  and  terminer  and  gen- 
eral jail  delivery,  in  a  court  of  common  pleas,  orphan's  court,  register's 
court,  and  a  court  of  quarter  sessions  of  the  peace  of  each  county,  in 
justices  of  the  peace,  and  in  such  other  courts  as  the  legislature  may 
from  time  to  time  establish." 

Art  4,  §  6 :  "  The  supreme  court  and  the  several  courts  of  common 
pleas,  shall,  besides  the  powers  heretofore  usually  exercised  by  them, 
have  the  powers  of  a  court  of  chancery  so  far  as  relates  to  the  perpet- 
uating of  testimony,  the  obtaining  of  evidence  from  places  not  within 
the  State,  and  the  care  of  the  persons  and  estates  of  those  who  are 
non  compos  mentis;  and  the  legislature  shall  vest  in  the  said  courts 
such  other  powers  to  grant  relief  in  equity  as  shall  be  necessary,  and 
may  from  time  to  time  enlarge  or  diminish  those  powers,  or  vest  th^gg 
in  such  other  courts  as  they  may  judge  proper  for  the  due  adminis- 
tration of  justice." 

It  is  clear  from  these  quotations,  that  the  legislature  possess  all  the 
legislative  power  that  the  body  politic  could  confer,  except  so  far  as 
they  are  restricted  by  the  instrument  itself.  It  is  equally  clear  that 
the  constitution  recognizes  the  distinction  between  common  law  and 
equity  powers,  and  the  existence  of  equity  powers  beyond 
[  •  549  ]  what  it  has  vested  in  the  supreme  court  *  But  what  provis- 
ion has  it  made  for  the  exercise  of  those  powers  ?  No  other 
than  this,  that  the  legislature  shall  vest  in  the  said  courts  such  other 
powers  to  grant  relief  in  equity  as  shall  be  found  necessary.  But 
where  is  the  limitation  prescribed  to  the  legislature  in  judging  of  the 
necessity  of  vesting  such  powers?  They  have  not  thought  it  neces- 
sary to  invest  their  courts  with  such  powers ;  and  if  the  reason  which 
influenced  them  in  judging  it  unnecessary  was,  that  they  held  them- 
selves competent  to  afford  the  necessary  relief  by  the  exercise  of  legis 
lative  power,  where  is  the  restriction  in  the  constitution  that  controls 
them  in  thus  extending  or  applying  the  powers  with  which  they  hold 
themselves  to  be  constitutionally  vested  ?     They  are  sought  in  vain. 

Again :  "  They  may  from  time  to  time  enlarge  or  diminish  those 
powers,  or  vest  them  in  such  other  courts  as  they  shsdl  judge  proper, 
for  the  due  administration  of  justice."  Now  they  have,  by  the  1st 
section  of  the  same  article,  the  power  to  establish  what  courts  they 
please ;  and  suppose  they  thought  proper  to  have  vested  the  whole 
equity  jurisdiction  not  specifically  disposed  of,  in  a  board  of  commis- 
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•ioners,  instead  of  vesting  specific  powers  in  such  a  board,  where  is 
the  constitutional  provision  that  inhibits  such  an  act  of  legislation  ? 

The  plaintiffs  contend  that  it  is  to  be  found  in  the  bill  of  rights 
of  that  State,  or  in  the  constitution  of  the  United  States. 

Both  those  constitutions  contain  the  provision  against  the  violation 
of  contracts ;  and  the  plaintiffs'  counsel  insists  that  there  were  three 
contracts  in  existence  between  the  State  of  Pennsylvania  and  John 
Nicholson,  two  of  them  express,  and  one  implied. 

The  first  express  contract  he  finds  in  the  acts  of  1782  and  1786 ; 
which,  in  giving  the  lien  upon  public  accounts,  declare  that  they 
shall  be  liens  ''  in  the  same  manner  as  if  judgment  had  been  given 
in  the  supreme  court."  This  he  construes  into  a  contract  that  they 
shall  be  enforced  in  the  same  manner  as  such  a  judgment,  to  wit,  by 
judicial  process ;  and  then  finds  the  violation  of  the  contract,  in  the 
acts  which  provide  for  the  raising  of  the  money  to  satisfy  those  liens 
by  the  sale  of  the  land,  through  this  board  of  commissioners.  But  a 
single  observation,  we  think,  disposes  of  this  exception ;  which  is, 
that  the  lien  of  a  judgment,  of  a  mortgage,  or  any  other 
lien,  is  a  •  very  different  idea  from  that  of  the  means  by  [  *  550  ] 
which  the  lien  is  to  be  enforced ;  the  one  is  the  right,  the 
other  is  the  remedy ;  the  one  constitutes  the  contract,  and  the  other 
the  remedy  afforded  by  the  policy  of  the  country,  where  it  is  not 
provided  by  the  terms  of  the  contract,  for  enforcing  or  effecting  tho 
execution  of  it.  The  first  is  unchangeable,  without  a  violation  ol 
right;  the  other  may  be  subject  to  change  at  the  will  of  the  govern- 
ment And  it  may  be  further  observed  in  the  present  instance,  that 
the  reference  to  a  judgment  in  the  supreme  court  is  clearly  descriptive 
or  illustrative  of  the  meaning  of  the  legislature,  with  reference  only 
to  the  binding  efficacy  of  the  lien  given  on  these  public  accounts. 

The  second  express  contract  is  found  by  the  plaintiffs  in  the  con- 
fession of  judgment  on  the  21st  March,  1797,  and  the  violation  of 
this  also  is  not  enforcing  it  by  judicial  process. 

This  is  obviously  an  attempt  to  give  the  character  of  a  contract  to 
that  which  is  nothing  more  than  an  obligation,  or  duty,  or  necessity, 
imposed  by  the  laws  of  society.  The  confession  of  a  judgment 
does  indeed  create  a  contract ;  but  it  is  only  on  the  side  of  the  de- 
fendant, who  thus  acknowledges  or  assumes  upon  himself  a  debt, 
which  may  be  made  the  ground  of  an  action.  But  on  the  side  of 
che  plaintiff  the  necessity  of  resorting  to  certain  means  of  enforcing 
that  judgment  is  not  an  obligation  arising  out  of  contract,  but  one 
imposed  upon  him  by  the  laws  of  the  country. 

Again  it  may  be  answered,  if  there  was  in  fact  such  a  contract 
imputable  to  the  State,  the  performance  had  become  impossible  by 
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the  act  of  God,  and  of  the  party  himself,  by  his  death ;  and  by  that 
confusion  of  his  affairs  which  prevented  every  one  firom  f"*»"TPing 
the  character  of  his  personal  representative. 

We  proceed  to  the  third,  or  the  implied  contract ;  that  which  is 
deduced  from  the  original  grant  of  tiie  land  to  John  Nicholson.  This 
sede,  it  is  insisted,  is  inconsistent  with  that  contract  of  grant ;  that  it 
amounts  in  fact  to  a  resumption  of  the  land ;  eind  in  connection  with 
this,  the  point  of  inconsistency  with  the  reason  and  nature  of  things, 
was  argued  and  commented  upon. 

The  answer  which  the  case  here  furnishes  we  think  is  this ;  that 

subjecting  the  lands  of  a  grantee  to  the  payment  of  his  debts, 

[  •  561  ]  can  never  impair  or  contravene  the  rights  derived  to  *  him 

under  his  grant,  for  in  the  very  act  the  full  effect  of  the 

transfer  of  interest  to  him  is  recognized  and  asserted ;  because  it  is 

his,  is  the  direct  and  only  reason  for  subjecting  it  to  his  debts. 

But  it  is  asserted  that  in  this  case  the  community  sits  in  judgment 
in  its  own  cause,  when  it  affirms  the  debt  to  be  due  for  which  the 
land  b  subjected  to  sale,  and  then  subjects  the  land  to  sale  to  satisfy 
its  own  decision  thus  rendered. 

This  view  of  the  acts  of  the  State  is  clearly  not  to  be  sustained 
by  a  reference  to  the  facts  of  the  case.  As  to  the  judgment  of 
1797,  that  is  unquestionably  a  judicicd  act ;  and  as  to  the  settled 
accounts,  the  lien  is  there  created  by  the  act  of  men  who,  quoad  hoc^ 
were  acting  in  a  judicial  character;  and  their  decision  being  sub- 
jected to  an  appeal  to  the  ordinary,  or  rather  the  highest  of  the 
tribunals  of  the  country,  gives  to  those  settlements  a  decided  judicial 
character ;  and  were  it  otherwise,  how  else  are  the  interests  of  the 
State  to  be  protected  ?  The  body  politic  has  its  claims  upon  the 
constituted  authorities,  as  well  as  individuals ;  and  if  the  plaintiffs' 
course  of  reasoning  could  be  permitted  to  prevail,  it  would  then  fol- 
low that  provision  'might  be  made  for  collecting  the  debts  of  every 
one  else,  but  those  of  the  State  must  go  unpaid,  whenever  legislative 
aid  became  necessary  to  both.  This  would  be  pushing  the  reason 
and  nature  of  things  beyond  the  limits  of  natural  justice. 

It  is  next  contended  that  the  acts  of  1806  and  1807,  are  uncon- 
stitutional and  void,  because  contrary  to  the  9th  section  of  the  Penn- 
sylvania biU  of  rights,  which  provides,  in  the  words  of  magna  charta^ 
that  no  one  shaU  be  deprived  of  his  property  but  by  the  laws  of  the 
land. 

This  exception  has  already  been  disposed  of  by  the  view  that  has 
been  taken  of  the  nature  and  character  of  those  laws.  It  has  been 
shown  that  there  is  nothing  in  this  provision  either  inconsistent  with 
natural  justice  or  the  constitution  o^  the  State ;  there  is  nothing:  nf 
an  arbitrary  character  in  them. 
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They  are  also  charged  with  being  contrary  to  the  9th  article  of 
the  amendments  of  the  constitution  of  the  United  States,  and  the 
6th  section  of  the  Pennsylvania  bill  of  rights,  securing  the  trial  by 
jury. 

As  to  the  amendments  of  the  constitution  of  the  United  States, 
they  must  be  pat  out  of  the  case ;  since  it  is  now  settled 
•  that  those  amendments  do  not  extend  to  the  States ;  and  [  *  662  ] 
this  observation  disposes  of  the  next  exception,  which  relies 
on  the  7th  article  of  those  amendments.  As  to  the  6th  section  of 
the  Pennsylvania  bill  of  rights,  we  can  see  nothing  in  these  laws  on 
which  to  fasten  the  imputation  of  the  violation  of  the  right  of  trial 
by  jury ;  since,  in  creating  the  lien  attached  to  the  settied  accounts, 
the  right  of  an  appeal  to  a  jury  is  secured  to  the  debtor ;  and  as  to 
the  inquest  given  under  the  execution  law,  with  a  view  to  ascer- 
taining if  the  rents  and  profits  can  discharge  the  debt  in  a  limited 
time,  as  a  prelude  to  the  right  of  selling ;  we  are  well  satisfied  that 
there  is  no  more  reason  for  extending  the  provision  of  the  amend- 
ment to  that  inquest,  than  there  would  be  to  an  inquest  of  a  coroner 
or  any  mere  inquest  of  office.  The  word  trial,  used  in  the  6th  sec- 
tion, clearly  points  to  a  different  object ;  and  the  distinction  bet^'^een 
trial  by  jury  and  inquest  of  office,  is  so  familiar  to  every  mind,  as  to 
leave  no  sufficient  ground  for  extending  to  the  latter  that  inviolability 
which  could  have  been  intended  only  for  the  former.  The  one  ap- 
pertains to  a  mere  remedy  for  the  recovery  of  money,  which  may  be 
altered  at  any  time  without  any  danger  to  private  security  ;  the  other 
is  justly  regarded  in  every  State  in  the  Union,  as  among  the  most 
inestimable  privileges  of  a  freeman. 

The  two  remaining  grounds  urged  for  impugning  the  constitution- 
ality of  these  laws,  have  been  disposed  of  by  observations  already 
made. 

It  only  remains  to  consider  the  point  made  upon  the  rejection  of 
certain  evidence  proposed  to  be  introduced ;  the  object  of  which  was 
to  invalidate  the  settied  accounts,  by  showing  that,  in  fact,  the  ac- 
counts between  the  State  and  Nicholson  never  were  settled,  that  is, 
finally  and  conclusively  settled.  Here  again,  as  was  remarked  of 
the  evidence  already  considered,  admitting  the  fact  proposed  to  be 
proved,  what  could  it  avail  the  party  in  this  suit  ?  As  far  as  the 
accounts  were  settied  and  certified  the  law  gave  the  lien  for  the 
amount  certified ;  and  why  should  that  benefit  be  deferred  until  the 
last  possible  shilling  in  dispute  should  be  finally  passed  upon ;  de- 
layed perhaps  until  lost,  or  until  the  debtor  could  no  longer  parry  the 
decision,  and  thus  give  a  preference  to  others  at  his  will  ? 

If,  then,  the  fact  intended  to  be  established   by  the  evidence 

47* 
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[  * 553  ]  •could  not  have  availed  the  plaintife,  the  court  could  have 
committed  no  error  in  rejecting  it,  whatever  may  have  been 
the  reasons  given  for  the  rejection. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  below 
and  it  will  accordingly  be  affirmed,  with  costs. 

14P.640;  18H.71;  9W.278;  16W.229;  16  W.126;  21  W.667;  28  W.  149^ 

2  0.652. 


Georqb  Morris  and  David  Gwynnb,  Plaintiffs  in  Error,  v,   Thb 
Lessee  of  Josiah  Harmer's  Heirs. 

7  P.  554. 

A  prochein  amy  cannot  accept  a  release  not  conformable  to  the  decree. 

Historical  facts  of  general  and  public  notoriety  may  be  proved  bj  reputation,  and  that  repa- 
tation  may  be  established  by  historical  works,  of  known  character  and  accnracy.  Bat 
eridence  of  this  sort  is  confined  in  a  great  measure  to  ancient  facts  which  do  not  pre-sap- 
pose  better  evidence  in  existence ;  and  where,  from  the  natore  of  the  transaction,  or  the 
remoteness  of  the  period,  or  the  public  and  general  reception  of  the  facts,  a  just  fbundation 
is  laid  for  general  confidence. 

The  work  of  a  living  author,  who  is  within  the  reach  of  the  process  of  the  court,  can  hardly 
be  deemed  of  this  nature.     He  may  be  called  at  a  witness. 

The  plat  .of  the  lots  in  the  city  of  Cincinnati,  made  under  the  authority  of  the  owner  of  the 
site  of  the  city,  and  which  had  been  generally  recognized  and  used  in  the  surveys  of  the 
lots  laid  down  in  the  same,  was  properly  admitted  as  evidence  of  reputation. 

A  parol  exchange,  of  lands  in  Ohio,  is  not  valid. 

The  case  is  stated  in  the  opinion  of  the  court. 

Ewififfj  for  the  plaintifis  in  error. 

Caswell^  for  the  defendants. 

[  •  555  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  revise  the  judgment  of  the  cir- 
cuit court  for  the  district  of  Ohio,  rendered  against  the  plaintiffs  in 
error,  who  were  the  original  defendants  in  an  action  of  ejectment-, 
commenced  in  that  court  in  1828. 

The  original  suit  is  for  a  lot  of  land  situate  in  Cincinnati  The 
original  plaintiffe  are  the  heirs  of  Gten.  Josiah  Harmer,  and  claim 
title  to  the  premises  under  a  deed  executed  by  John  Cleves  Symmes, 
then  proprietor  of  the  lands,  including  the  whole  city,  on  the  6th  of 
May,  1791,  acknowledged  on  the  28th  of  November,  1804,  and  re- 
corded on  the  30th  of  the  same  month.  The  boundaries  stated  in 
the  deed  are  as  follows  :  "  On  the  south  on  the  front  or  river  street, 
lying  directly  in  front  of  Fort  Washington,  being  twelve  rods  wide 
on  the  street,  including  two  lots,  and  extending  northerly  from  the 
said  front  street  twenty  rods  to  the  south  side  of  the  second  street 
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firora  the  Ohio,  and  adjoining  the  said  second  street  twelve  rods  from 
east  to  west ;  and  on  the  east  bounded  by  the  lands  of  hb  excellency^ 
Governor  St.  Clair."  These  lots  were  without  the  original  bounds 
of  the  city.  At  the  time  when  this  deed  was  executed,  Symmes  had 
not  procured  a  legal  title  thereto  under  his  contract  with  the  United 
States  for  his  purchase ;  but  he  subsequently  obtained  it  in  1794. 

The  defendants,  at  the  trial,  set  up  title  to  the  premises  derived 
under  one  Ethan  Stone,  who  purchased  the  lands  mentioned  in  the 
deed  from  Symmes  to  Harmer,  at  a  sheriiTs  sale,  on  an  execution 
by  one  Lamma  against  Symmes,  and  as  his  property,  in  March, 
1803. 

At  the  trial,  there  was  a  good  deal  of  evidence  as  to  the  location 
and  boundaries  of  the  lots  conveyed  by  the  deed  of  Symmes  to 
Harmer,  and  comprehending  the  premises ;  and  this  consti- 
•  tuted  one  of  the  points  in  controversy.  The  defendants  [  *  556  j 
also,  to  rebut  the  plaintiffs'  title,  gave  in  evidence  the  record 
of  the  proceedings  in  a  suit  in  chancery,  prosecuted  by  Harmer 
against  Stone  in  the  supreme  court  of  Ohio  in  1811,  the  object  of 
which  was  to  procure  a  decree  against  Stone  for  a  release  and  sur- 
render of  his  title  to  these  lots,  under  the  sheriff's  sale ;  upon  the 
ground  expressly  stated  in  the  bill,  that  the  deed  of  conveyance  from 
Symmes  to  Harmer,  in  1791,  (the  former  having  then  acquired  no 
legal  title,)  conveyed  only  an  equitable  title  to  Harmer,  and  that 
Stone  had  full  notice  thereof  at  the  time  of  his  purchase  under  the 
sheriff's  sale.  Pending  the  proceedings,  Harmer  died,  and  the  suit 
was  revived  in  behalf  of  the  widow  and  heirs  of  Harmer ;  all  of 
whom,  except  one,  were  then  under  age,  and  prosecuted  their  suit 
by  their  mother  as  their  next  friend.  Afterwards,  in  1817,  a  decree 
was  made  in  favor  of  the  plaintiffs,  directing  Stone  to  release  all  his 
title  to  the  land  according  to  the  boundaries  contained  in  the  deed 
from  Symmes  to  Harmer ;  and  to  yield  up  the  possession  accord- 
ingly. The  heirs  of  Harmer  did  not  all  arrive  at  age  until  1825. 
After  the  rendition  of  this  decree,  one  Gteorge  W.  Jones  was  em- 
ployed by  Mrs.  Harmer  to  procure  a  release  from  Stone  pursuant  to 
the  decree.  He  testified  that  he  came  to  Cincinnati  in  1821.  That 
before  leaving  the  city  of  Philadelphia,  Mrs.  Harmer  requested  him 
to  take  the  agency  of  their  claim  in  Cincinnati,  then  in  the  hands  of 
Jesse  Hunt,  and  to  receive  a  conveyance  from  Stone  of  the  lands 
decreed  to  the  heirs  of  Harmer,  and  take  possession  of  the  same. 
That^  at  that  time,  all  the  heirs  except  one  were  minors,  and  with 
her  who  was  of  full  age  he  had  no  conversation  respecting  the  mat 
ter ;  nor  had  he  any  written  authority  to  act  as  agent  for  any  of 
them.     That  after  his  arrival  at  Cincinnati,  he  applied  to  Stone  for  a 
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conveyance ;  and  after  some  difficulty  and  delay,  he  got  him  to  go 
upon  the  ground  in  company  with  Mr.  Este,  Hie  attomey-at-Iaw  for 
Harmer's  heirs,  and  Mr.  Gest,  a  surveyor,  and  the  land  was  set  off 
by  Stone  as  he  (Stone)  claimed  was  correct  The  surveyor  handed 
him  a  plan  of  survey,  and  Stone  executed  a  release  of  the  same  to 
Harmer's  heirs.  That  the  witness  knew  nothing  of  tho  situation  of 
the  town,  or  the  true  locality  of  the  lots.  He  had  no  agency  in,  nor 
did  he  ever  know  of  the  additional  description  of  the  four 
[  *  557  ]  town  lots  as  mentioned  *  in  the  deed  of  release  made  by 
Stone ;  nor  did  he  know  that  it  conveyed  other  or  different 
ground  than  was  described  in  the  deed  made  by  Syiffimes  to  Harmer. 

It  was  also  proved,  on  the  part  of  ttie  plaintiffs,  that  in  1824  an 
execution  was  issued  against  Stone^  and  levied  upon  a  triangular 
piece  of  ground  at  the  junction  of  Ludlow  and  Front  streets,  (part 
of  the  premises  included  in  the  deed  of  release  of  Stone,  and  con- 
tended to  be  not  included  in  the  deed  of  Symmes  to  Harmer,)  as 
Stone's  property,  and  bought  at  the  sheriff^'s  sale,  in  February,  1825, 
by  one  Timothy  Kirby,  who  afterwards,  in  June,  1827,  conveyed  the 
ibame  to  Jones ;  and  Stone  afterwards,  in  August  of  the  same  year, 
upon  a  representation  that  it  was  bought  by  Jones  for  Harmer's 
heirs,  to  quiet  their  title,  executed  a  release  thereof  to  Kirby. 

It  was  also  proved  that  Harmer's  heirs  have  always  been  in  the 
undisturbed  possession  of  the  land  released  by  Stone  to  them,  under 
the  decree.  That  about  the  year  1821  or  1822,  Josiah  Harmer,  one 
of  the  heirs,  then  a  min<Nr,  but  who  came  of  age  in  1823,  came  to 
Cincinnati ;  and  wishing  to  erect  a  house  on  the  comer  of  the  trian- 
gular piece  of  ground  above  refared  to,  contracted  for  the  building 
of  the  same,  which  was  erected  thereon,  and  has  ever  since  been  in 
the  possession  and  occupancy  of  persons  holding  under  Harmer's 
heirs,  and  paying  rent  to  them. 

This  statement  of  facts  is  necessary  to  understand  the  instructions 
prayed  of  the  court,  which  will  hereafter  come  under  consideration. 
Before  proceeding  to  consid^  them,  it  will  be  proper  to  dispose  of 
some  min(»r  exceptions  taken  to  certain  evidence  which  was  admitted 
at  the  trial 

It  has  been  already  stated,  that  one  of  the  points  of  controversy 
at  the  trial,  was  as  to  the  true  location  and  boundary  of  the  lots 
conveyed  by  Symmes  to  Harmer.  One  Thomas  Henderson,  a  wit- 
ness, among  other  things,  testified  that  <'he  had  heard  a  number  of 
the  old  citizens  of  Cincinnati,  now  dead,  speak  of  the  situation  of 
the  lots  sold  by  Symmes  to  Harmer ;  and  named  particularly,  JoeJ 
Williams,  one  of  the  old  proprietors  of  the  other  part  of  the  town, 
and  David  Zeigler,  who,  he  said,  was  the  reputed  agent  of  General 
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Harmer ;  and  in  the  conversation  spoken  of,  warmly  censured  Ethan 

Stone  for  attempting  to  take  from  Harmer  his  property*" 

The  defendants  objected  'to  the  admission  of  Zeigler's  [  *  658  ] 

declaration,  as  to  the  location  of  said  lots ;  which  objection 

was  overruled  by  the  court,  and  the  statement  of  said  Zeigler,  as 

testified  by  said  witness,  was  admitted  in  evidence  to  the  jury.     The 

defendants  excepted  to  the  admission  of  this  evidence. 

It  is  observable  that  the  exception  is  not  general  to  the  declara- 
tions of  Zeigler,  but  only  to  that  which  respected  the  location  of  the 
lots.  Nor  does  it  appear  that  any  declaration  of  Zeigler  was  given 
in  evidence,  except  what  is  above  stated.  Now,  if  Zeigla:  made  no 
other  declaration,  or  the  plaintifis  waived  giving  any  other  declara- 
tion in  evidence,  notwithstanding  the  court  ruled  it  to  be  admissible, 
it  is  difficult  to  perceive  how  this  exception  can  be  maintained,  or 
how  the  defendants  have  been  prejudiced.  As  far  as  Zeigler's  declar- 
ation is  in  evidence,  it  is  merely  introductory,  that  he  spoke  "of 
the  situation  of  the  lots ; "  and  it  nowhere  appears  that  any  further 
declaration,  except  in  this  general  way,  was  in  evidence.  Such  a 
statement,  so  utterly  inconsequential,  cannot  form  any  proper  mat- 
ter of  exception.  It  proves  nothing ;  and  can  be  considered  in  no 
other  light  than  as  the  introductory  language  of  the  witness  himself. 

The  plaintiffs  then  offered  to  read  from  Dr.  Drake's  work,  called  a 
picture  of  Cincinnati,  the  date  of  the  surveying  and  laying  out  lots 
in  that  part  of  Cincinnati  which  lies  east  of  the  garrison  reservation. 
To  the  admission  of  this  book  in  evidence,  the  defendants  objected ; 
the  author  being  (as  was  agreed)  alive,  and  his  deposition,  as  to 
other  matters,  taken  in  the  cause.  The  court  overruled  the  ob 
jection,  and  admitted  the  evidence  to  go  to  the  jury.  To  thi« 
decision,  also,  the  defendants  excepted. 

K  this  exception  were  to  be  considered  solely  upon  the  general 
principles  of  the  law  of  evidence,  we  should  think  that  it  was  well 
taken.  All  evidence  of  this  sort  must  be  considered  as  mere  hear- 
say ;  and  certainly,  as  hearsay,  it  is  of  no  very  satisfactory  character. 
Historical  facts,  of  general  and  public  notoriety,,  may  indeed  be 
proved  by  reputation ;  and  that  reputation  may  be  established  by 
historical  works  of  known  character  and  accuracy.  But  evidence  of 
this  sort  is  confined,  in  a  great  measure,  to  ancient  facts,  which  do 
not  presuppose  better  evidence  in  existence ;  and  where, 
from  the  nature  of  the  transactions,  •or  the  remoteness  of  [  *  659  ] 
the  period,  or  the  public  and  general  reception  of  the  facts, 
a  just  foundation  is  laid  for  general  confidence.  See  1  Starkie's 
Evid.  pi.  1,  §  40  to  44,  pp.  60  to  64 ;  Id.  pi.  2,  §  55,  pp.  180, 181.  But 
the  work  of  a  living  author,  who  is  within  the  reach  of  process  of 
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the  court,  can  hardly  be  deemed  of  this  nature.  He  may  be  called 
as  a  witness.  He  may  be  examined  as  to  the  sources  and  accuracy 
of  his  information ;  and  especisdly  if  the  facts  which  he  relates  are 
of  a  recent  date,  and  may  be  fairly  presumed  to  be  within  the 
knowledge  of  many  living  persons,  from  whom  he  has  derived  his 
materials ;  there  would  seem  to  be  cogent  reasons  to  say,  that  his 
book  was  not,  under  such  circumstances,  the  best  evidence  within 
the  reach  of  the  parties. 

But  we  think  there  are  special  circumstances  in  this  case  which 
exempt  the  evidence  from  the  common  rule,  and  justify  its  admis- 
sion. Doctor  Drake  had  been  ahready  used  by  the  defendants  as  a 
witness  in  the  cause,  on  the  point  as  to  location  and  boundary  of 
the  lots.  He  stated,  among  other  things,  that  he  was  present  when 
Joseph  Gest,  the  city  surveyor,  made  a  survey  of  the  foundation  of 
old  Fort  Washington,  a  plat  and  description  of  which,  by  Gest,  was 
then  before  him,  and  was  in  the  case :  and  after  stating  his  belief 
of  its  accuracy,  and  his  reasons  for  so  believing,  he  added:  "finally, 
in  preparing  a  plat  of  the  town,  for  the  picture  of  Cincinnati,  in 
1814,  I  took  great  pains  to  lay  down  the  site  of  the  fort  correctly, 
and  I  find  that  the  plat  made  by  Mr.  Gest  corresponds  almost 
exactly  with  it"  And  in  answer  to  a  further  question  of  the  de- 
fendants, what  would  be  the  location  of  four  lots,  the  calls  for  which 
were  directly  in  front  of  Fort  Washington,  he  stated,  "they  must  all 
lie  between  Ludlow  street  and  Broadway,  that  is,  west  of  Ludlow 
street"  Now,  these  answers,  which  were  brought  out  upon  the 
defendants'  own  inquiries  of  their  own  witness,  seem  to  us  to  justify 
the  admission  of  the  book  of  Doctor  Drake,  for  the  purpose  of 
explaining,  qualifying,  or  controlling  his  evidence.  The  remarks  of 
Doctor  Drake  in  his  book,  as  to  the  date  of  the  surveying  and  laying 
out  lots  in  that  part  of  Cincinnati  which  lies  east  of  the  garrison 
reservation,  (and  which  was  comprehended  in  the  scope  of  his  testi- 
mony,) might  have  been  important  for  this  purpose;  and  at  all 
events,  the  plaintiffs  might  properly  refer  to  this  book  to 
[  •  560  ]  show  statements  which  *  might  affect  the  results  of  his 
testimony.  In  this  view,  we  think  the  evidence  was  ad- 
missible ;  and  its  bearing  in  any  other  view  is  not  shown  to  have 
been  in  the  slightest  degree  material  to  the  cause. 

The  defendants  subsequently  offered  in  evidence  a  map  contained 
in  the  same  book,  it  being  a  plan  of  the  town  of  Cincinnati,  exhibit- 
ing the  same  plan  of  the  town  as  that  offered  by  the  plaintiffs, 
except  that  the  four  first  lots  were  not  numbered.  The  plaintiils 
then  produced  another  plat  marked  No.  3,  and  again  called  Hender- 
«on,  who  testified  that  he  saw  the  plat  for  the  first  time  in  1809. 
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while  the  depositions  in  perpetuam  used  in  this  cause  were  taking. 
That  the  said  plat  was  shown  to  him  by  John  C.  Symmes,  in  the 
presence  of  Daniel  Symmes.  That  the  writing  thereon,  and  the 
lines,  but  not  the  numbers,  were  then  put  upon  it  in  the  handwriting 
of  J.  C.  Symnjes.  That  in  1811  the  said  plat  was  again  shown  to 
him,  at  which  time  the  figures  numbering  the  lots  were  upon  it,  and 
he  recognized  these  figures  as  being  in  the  handwriting  of  Daniel 
Symmes.  That  he  then,  at  the  request  of  the  proprietors  and  se^ 
eral  of  the  old  citizens  of  the  town,  copied  the  plat,  protracting  it  on 
a  larger  scale,  and  placed  his  copy  on  the  records  of  the  county , 
and  that  the  same  has  since  governed  him  and  all  other  surveyors, 
as  far  as  he  has  known,  in  surveys  made  in  that  part  of  the  town, 
now  city  of  Cincinnati  That  this  plan  was  recorded  for  the  pur- 
pose of  preserving  the  original  plan  of  that  part  of  the  town  which 
was  laid  out  by  J.  C.  Symmes ;  and  the  inhabitants  of  Cincinnati 
have  since  recognized  it  as  the  true  plan  of  the  said  part  of  the 
town,  except  Ethan  Stone,  then  in  possession  of  the  block  in  which 
the  land  in  controversy  is  situated,  who  denied  its  correctness. 
That  this  was  the  only  plan  of  that  part  of  the  city  known  and 
recognized  by  the  citizens  of  Cincinnati ;  that  the  size  and  number 
of  the  streets  and  alleys  were  determined  with  reference  to  that 
plan  ;  that  all  the  surveys  of  the  lots,  streets,  and  alleys  in  that  part 
of  the  city  were  made  with  reference  to  that  plan,  so  far  as  he 
knows ;  that  he  never  knew  of  any  other  plan ;  and  no  other  was 
ever  adopted  as  the  plan  of  the  upper  part  of  the  town.  The  plain- 
tifls  thereupon  offered  the  said  plat  in  evidence  to  the  jury,  for  the 
purpose  of  showing  the  original  plan  of  that  part  of  the 
city.  The  defendants  •objected  to  its  admission.  The  [•SGI] 
court  overruled  the  objection,  and  admitted  the  plat  in 
evidence,  directing  the  jury  to  disregard  any  thing  written  on  it  by 
J.  C.  Symmes.  An  exception  was  taken  to  this  decision  of  the 
court,  and  the  question  now  is  upon  its  correctness. 

We  are  of  opinion  that  the  plat,  upon  this  evidence,  was  rightly 
admitted.  It  is  to  be  considered,  that  J.  C.  Symmes  was  the  original 
proprietor  of  the  whole  city  when  it  was  laid  out ;  and  that  the  plat 
was  in  his  possession,  and  held  out  by  him  as  the  original  plat.  It 
was  traced  back  to  that  possession  more  than  twenty-two  years  be- 
fore the  trial,  and  was  the  oldest  and  only  original  plat  known  to  be 
in  existence.  It  was  a  publicly  recognized  plat  by  which  the  corpo- 
rate authorities  and  citizens  ascertained  and  regulated  their  surveys, 
lots,  streets,  and  alleys.  And  having  been  so  long  and  so  publicly 
recognized,  it  was  the  highest  species  of  evidence  of  reputation  as  to 
the  location  and  boundaries  of  the  lots,  streets,  and  alleys ;  and  not 
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the  less  so  because  it  was  contested  by  a  single  individaal,  whose 
interests  might  be  affected  by  it.  It  was  not  conclusive  upon  his 
rights,  but  it  was  admissible  as  the  best  proof  then  known  to  the 
plaintifis  of  the  general  laying  out  and  boundaries  of  the  lots  and 
streets  of  the  city,  recognized  by  the  original  propnetor  and  those 
who  had  succeeded  to  his  rights,  as  well  as  by  the  public  But  if 
this  were  even  doubtful,  (which  we  do  not  admit,)  it  would  still  be 
admissible ;  since  it  is  not  even  pretended  that  it  differed  in  any  ma- 
terial circumstance  from  other  plats  then  laid  before  the  jury  by  both 
parties,  except  as  to  the  figures  numbering  the  lots,  and  these  the 
court  directed  to  be  disregarded.  The  question,  therefore,  made  at 
the  bar,  as  to  the  admission  of  hearsay,  post  litem  motam^  does  not 
arise,  and  may  well  be  left  for  decision  until  it  constitutes  the  very 
point  for  judgment  It  has,  indeed,  been  suggested  at  the  bar,  that 
Symmes  produced  the  plat  after  Stone  had  obtained  his  title  to  the 
premises,  and,  therefore,  had  an  interest  to  maintain  the  title  of  Har* 
mer,  in  order  to  escape  from  his  warranty  to  the  latter  under  his 
deed  of  1791.  But  no  such  interest  could  exbt ;  for  whatever  was 
the  true  location  of  the  lots  conveyed  by  that  deed,  Symmes  un- 
doubtedly had  the  title  at  the  time ;  and  Stone,  not  being  a  second 
purchaser  by  deed  from  Symmes,  but  a  mere  purchaser  at 
[  •562  ]  *a  sheriff's  sale  on  execution,  could  take  only  such  title 
as  Symmes  then  possessed  in  the  premises.  And  the  not 
recording  of  the  deed  to  Harmer  until  after  Stone's  purchase,  will 
not  affect  Harmer's  title  (it  being  clearly  good  between  the  parties) 
as  it  might  have  done  if  Stone  had  been  a  subsequent  purchaser 
from  Symmes  by  deed  without  notice.  The  plat,  then,  came  from 
Symmes's  possession  at  a  time  when  he  had  not  even  a  semblance 
of  interest  in  the  controversy. 

We  now  come  to  that  which  constitutes  the  main  hinge  of  the 
present  suit,  and  by  which  its  ultimate  merits  are  to  be  decided,  and 
that  is,  the  instructions  given  and  refused  by  the  court. 

The  1st  instruction  was  prayed  for  by  the  plaintiffs,  and  is  as  fol- 
lows :  "  The  counsel  for  the  plaintiffs  move  the  court  to  instruct  the 
jury  that  inasmuch  as  they  claim  title  to  the  premises  in  dispute  un- 
der the  deed  from  Symmes  to  Harmer,  and  not  under  tie  deed  of 
release  made  by  Stone,  they  cannot  be  devested  of  their  title  to  the 
lots  which  that  deed  conveyed  to  Harmer,  by  the  possession  of  these 
premises  for  the  period  of  five  or  six  years,  which  they  supposed  to 
be  a  part  of  these  lots,  though  embraced  in  the  deed  of  release,  but 
not  in  the  decree;"  which  instruction  the  court  acfcordingly  gave. 
It  does  not  appear  upon  the  record  that  this  instruction  so  given  was 
in  expn^ss  terms  excepted  to  by  the  defendants ;  the  exception  being 
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stated  in  the  following  terms,  after  the  instractions  asked  by  the  de- 
fendants :  "  The  court  charged  the  jury  as  requested  by  the  defend- 
ants upon  the  first  instruction  asked  by  them  ;  but  refuse  the  residue 
of  the  instructions  in  manner  and  form  as  the  same  were  prayed  for ; 
to  which  several  opinions  of  the  court  in  delivering  their  charge  as 
aforesaid,  the  defendants  except,"  &c.  But  we  think  that  the  fair 
import  of  these  last  words  embraces  the  instruction  asked  by  the 
plaintifis;  for  that  was  an  opinion  delivered  by  the  court  in  its 
charge  to  the  jury. 

That  the  deed  of  Symmes  to  Harmer,  in  1791,  passed  a  legal  title  to 
Harmer,  which  became  consummated  in  the  latter  when  Symmes  ob- 
tained his  patent  from  the  United  States  in  1794,  is  not  controverted. 
The  question  is,  whether  the  subsequent  proceedings  under  the  bill 
in  equity,  in  which  that  title  is  asserted  to  be  equitable,  and 
the  release  given  by  Stone  *  under  that  decree,  and  the  sab-  [  *  563  J 
sequent  possession  of  the  heirs  of  Harmer  of  the  lands  so 
released,  do,  under  the  circumstances,  estop  them  from  setting  up 
their  legal  title  against  the  defendants.  We  are  of  opinion  that  they 
do  not. 

It  is  very  clear  that  Mrs.  Harmer  could  not  as  prochein  amij  during 
the  minority  of  the  heirs,  authorize  any  release  to  be  taken,  which 
did  not  conform  to  the  decree  so  as  to  make  it  binding  upon  them. 
In  point  of  fact,  if  the  evidence  is  to  be  believed,  the  agent  never  in- 
tended to  take  any  release  which  did  not  conform  to  the  decre.e ;  and 
he  received  it  upon  Stone's  representation  that  it  did  so  conform. 
And  it  nowhere  appears  from  the  evidence  that  the  heirs  had  any 
knowledge  of  their  rights  and  of  the  mistake  in  the  release,  until  the 
present  suit  was  brought.  Unless  the  heirs  had  full  knowledge  of 
their  rights,  and  of  the  mistake  in  the  release,  and  with  that  knowl- 
edge held  possession  of  the  premises  in  the  release  after  they  arrived 
of  age,  they  could  not  be  deemed  to  have  confirmed  the  transaction, 
or  to  have  accepted  the  release  as  frill  satisfaction  and  perforinance 
of  the  decree. 

We  give  no  opinion  what,  under  such  circumstances,  would  have 
been  the  effect  of  such  acquiescence  or  confirmation  upon  the  rights 
of  the  plaintifis  derived  from  the  decree,  or  whether  afterwards  they 
would  be  permitted  to  repudiate  the  whole  transaction,  and  compel 
a  new  execution  of  the  decree.  Here  the  title,  set  up  by  the  plain- 
tifis, is  not  derived  from  or  under  the  decree  or  release,  but  is  a 
legal  title  paramount  to  both.  Are  the  plaintifis  then  estopped  in 
law  to  set  up  that  title  ?  We  think  not  The  bill  in  equity  does 
not  estop  them,  for  that  bill  stated  the  derivation  of  title  correctly, 
and  the  decree  conforms  to  it.  Neither  the  title  set  up  in  the  bill^ 
VOL.  X.  48 
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nor  the  decree,  asserts  auy  claim  repugnant  to  the  present  daim. 
The  decree  requires  Stone  to  convey  the  very  land  in  controversy. 
The  only  difficulty  is,  that  the  bill  avers  the  title  of  the  plaintiffs  to 
be  an  equitable  instead  of  a  legal  title.  But  as  all  the  facts  are  stated 
truly  in  the  bill,  it  is  nothing  more  than  a  mistake  of  law.  If  the 
defendants  could  rely  upon  that  bill  and  decree  as  an  estoppel,  it 
must  be  because  the  facts  therein  stated  are  repugnant  to  the  pre?- 
ent  title  asserted  by  them.  But  such  is  not  the  posture  of  the  case. 
The  plaintiffs,  then,  having  a  legal  title  to  the  premises, 
[  •  564  ]  •  which  they  have  never  parted  with  by  a  proper  conveyance, 
they  are  entitled  to  the  instruction  prayed  for ;  unless  their 
possession  of  the  land  under  the  release,  not  included  in  the  decree, 
amounts  in  law  to  an  extinguishment  of  their  title.  We  know  of  no 
principle  of  law  on  which  this  can  be  maintained 

The  legal  title  to  land  in  Ohio  can  be  passed  only  by  a  proper 
conveyance  by  deed,  according  to  the  laws  of  that  State.  The  pres- 
ent is  an  attempt  to  set  up  a  parol  waiver  of  title  by  acts  in  pais  ;  a 
parol  acceptance  of  other  land  in  lieu  of  that  belonging  to  the  plain- 
tiffs. As  an  extinguishment  or  an  estoppel,  it  is  equally  inadmissi- 
ble. The  question  is  quite  a  different  one,  what  would  be  the  effect 
of  such  an  acceptance  and  acquiescence  under  it  by  the  parties  for  a 
long  time,  as  matter  of  evidence  upon  a  point  of  disputed  boundary. 
The  instruction  given  involves  no  such  consideration.  It  prevents 
the  more  general  question,  whether  the  possession  of  the  released 
premises,  precluded  the  plaintiffs  from  asserting  their  legal  title  to  the 
land  sued  for.  We  concur  with  the  court  below  in  thinking  that  it 
did  not 

The  1st  instruction  asked  by  the  defendants  having  been  given  by 
the  court,  may  be  passed  over  without  notice.  The  2d,  3d,  4th,  and 
6th  instructions  are  as  follows :  — 

2.  K,  upon  the  whole  evidence,  the  jury  believes  that  Mrs.  Harmer, 
the  next  friend  of  the  minors  in  prosecuting  the  bill  in  chancery  and 
obtaining  the  decree  given  in  evidence,  authorized  Greorge  W.  Jones 
to  obtain  the  deed  of  release  under  the  decree  and  to  take  possession 
of  the  lands,  and  that  George  W.  Jones,  under  this  authority,  as 
agent  for  the  complainant  obtaining  the  decree,  and,  in  conjunction 
with  the  attorney  for  the  complainants  that  obtained  the  decree,  as- 
sented to  the  location  of  the  ground ;  and  Gteorge  W.  Jones,  as  such 
agent,  accepted  a  deed  and  took  possession  of  the  land  according  to 
the  boundaries  described  in  the  deed ;  the  lessors  of  the  plaintiff  are 
concluded  by  his  acts,  and  the  plaintiffs  cannot  recover. 

3.  K,  upon  the  whole  evidence,  the  jury  believe  that  Mrs.  Harmer, 
the  next  friend  of  the  minors  in  prosecuting  the  bill  in  chancery  and 
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obtaining  the  decree  given  in  evidence,  authorized  Gteorge  W.  Jones 
to  obtain  the  deed  of  release  under  the  decree,  and  to  take 
possession  of  the  lands ;  and  that  Greorge  W.  Jones  *  under  [  *  666  J 
this  authority,  as  agent  for  the  complainants  obtaining  the 
decree,  anl,  in  conjunction  with  the  attorney  for  the  complainants  in 
obtaining  the  decree,  assented  to  the  location  of  the  ground,  and 
George  W.  Jones,  as  such  agent,  accepted  a  deed  and  took  posses- 
sion of  the  land  according  to  the  boundaries  described  in  such  deed, 
and  continued  that  possession,  exercising  acts  of  ownership  as  agent 
after  all  the  lessors  of  the  plaintiff  obtained  their  full  age ;  and  the 
defendants  purchased  before  the  lessors  of  the  plaintiffs  disavowed 
the  acts  of  George  W.  Jones,  and  without  any  notice  or  knowledge 
of  an  intention  of  the  lessors  of  the  plaintiffs  to  disavow  the  acts  of 
said  Jones,  public  sale  of  the  adjacent  lands  being  made  with  the 
knowledge  of  said  Jones,  and  no  notice  given  by  him  that  the  lessors 
of  the  plaintiffs  (he  continuing  their  agent)  had  disavowed  or  intend- 
ed to  disavow  his  acts  in  locating  the  lands,  and  taking  a  deed  for 
and  possession  thereof,  the  plaintiffs  cannot  recover. 

4.  That  the  deed  of  release  from  E.  Stone  to  T.  Kirby,  and  the 
decree  from  the  sheriff  to  T.  Kirby,  given  in  evidence  in  this  cause, 
for  part  of  the  lands  previously  released  by  E.  Stone  to  the  lessors 
of  the  plaintiffs,  under  the  decree,  in  execution  of  a  contract  para- 
mount to  the  original  title  of  E.  Stone,  and  decreed  to  be  executed, 
did  not,  in  law,  devest  the  title  of  the  lessors  of  the  plaintiffs,  previ- 
ously acquired  to  the  lands  so  released  by  E.  Stone  to  Kirby,  and 
conveyed  by  the  sheriff  to  Kirby,  and  the  continuance  of  the  lessors 
of  the  plaintiff  in  possession  of  all  the  land  released  to  them,  under 
the  decree,  and  taken  possession  oi  by  George  W.  Jones,  and  retain- 
ing the  title  thereto,  is,  in  law,  a  continued  affirmance  of  the  acts  of 
George  W.  Jones  as  their  agent,  which  cannot  be  disavowed  without 
releasing  to  E.  Stone,  and  restoring  to  him  the  possession  of  that 
fraction  of  the  land,  released  under  the  decree  which  the  location 
claimed  in  the  first  does  not  cover. 

6.  That  the  relation  in  which  the  defendants  are  proved  to  stand 
to  those  under  whom  they  claim  title,  does  not  warrant  the  jury  to 
infer  that  the  defendants  had  knowledge  that  the  lessors  of  the  plain- 
tiffs had  disavowed,  or  intended  to  disavow,  the  location  as  accepted 
by  George  W.  Jones. 

The  2d  instruction  proceeds  upon  the  ground  that  the  authority 
given  by  Mrs.  Harmer  to  Jones,  his  assenting  to  accept  the 
•  release  of  Stone,  and  taking  possession  of  the  land  re-  [  *  666  ] 
leased,  concluded  the  plaintiffs  from  a  right  to  recover; 
although  they  were  minors,  and  never  personally  assented  th&reta 
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From  what  has  been  already  said,  this  instruction  was  properly 
refused.  Mrs.  Harmer  had  no  authority  to  bind  the  heirs  by  the 
acceptance  of  any  release,  not  conforming  to  the  decree. 

The  3d  instruction  proceeds  upon  the  ground  that  the  acceptance 
of  the  release  by  Jones,  under  the  authority  of  Mrs.  Harmer,  and 
the  possession  of  the  land  by  Jones  as  agent,  and  continuing  that 
possession  after  the  plaintiffs  attained  full  age,  and  until  after  the 
defendants  had  made  their  purchases  of  the  land,  without  any  disa- 
vowal or  notice  of  disavowal  by  the  plaintiffs  of  the  acts  of  Jones ; 
would  preclude  the  plaintiffs  from  a  right  to  recover.  We  think,  f ;  r 
reasons  already  given,  the  law  is  otherwise,  and  therefore  the  ins'r.u  - 
tion  was  rightly  refused. 

The  4th  instruction  affirms,  that  the  release  of  Stone  to  Kirby 
for  part  of  the  land  included  in  the  prior  release  of  Stone,  under  the 
decree,  did  not  devest  the  legal  title  of  the  plaintifis  to  the  lands  so 
released  to  them.  So  far  the  instruction  prayed  was  undoubtedly 
correct  But  it  did  not  stop  here,  but  proceeded  to  declare  that  the 
continuance  of  the  plaintiff  in  possession  of  the  land  so  released  by 
Stone,  under  the  decree,  was  a  continued  affirmance  of  the  acts  of 
Jones  as  their  agent,  which  could  not  be  disavowed  without  releasing 
to  Stone,  and  restoring  to  him  the  possession  of  that  fraction  of  the 
land  released,  which  the  diecree  did  not  cover.  To  this  instruction 
there  are  two  objections.  The  1st  is,  that  if  the  release  to  Kirby 
by  Stone,  and  the  conveyance  by  Kirby  to  Jones,  were  for  the  exclu- 
sive benefit  of  the  heirs  of  Harmer,  and  to  quiet  their  title  to  that 
fraction  of  land,  (as  the  evidence  in  the  case  asserts,)  no  such  release 
could  be  now  required,  since  the  plaintiffs  would  be  entitled  to  it  by 
an  independent  title.  But  the  other  is  equally  decisive.  If  the 
jdaintiffs  possess  a  legal  title  to  the  land  in  controversy,  not  founded 
on  that  release,  it  can  furnish  no  bar  to  their  right  to  recover,  that 
there  exists  an  equitable  claim  against  them  to  surrender  other  land 
taken  under  that  release,  to  which  ex  cequo  et  bonOj  they  are  not 
entitled.     The  instruction  was^  therefore,  properly  refused. 

The  5th  and  last  instruction  proceeds  upon  the  ground 
[  •  567  ]  that  •  knowledge  on  the  part  of  the  defendants,  that  the 
plaintiffs  had  disavowed,  or  intended  to  disavow,  the  loca- 
tion as  accepted  by  Jones,  might  vary  the  right  of  the  plaintiffs  to 
recover ;  and  that  the  relation  in  which  the  defendants  are  proved  to 
stand  to  those  under  whom  they  claim  title,  did  not  warrant  the  jury 
to  infer  that  the  defendants  had  that  knowledge.  This  instruction  is 
open  to  the  objection,  that  it  asks  the  court  to  decide  upon  a  matter 
of  fact,  as  to  what  the  relation  was,  in  which  the  defendants  were 
proved  to  stand,  to  those  under  whom  they  claimed  title.     But  the 
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decisive  answer  is,  that  it  asks  an  instruction  upon  a  point  of  law, 
not  shown  to  have  any  legal  bearing  upon  the  case.  It  could  have 
no  influence  upon  the  cause  if  given,  and  might  have  had  a  tendency 
to  mislead  the  jury.  It  was,  therefore,  properly  refused  by  the  court 
The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

14  H.  400. 


Ex  parte  Tobias  Watkins. 

7  P.  568. 
The  circuit  conn  of  the  District  of  Columbia  having  awarded  a  ca.  m.  to  collect  a  line,  and 

'the  defendant  being  in  cnstodj  nndcr  that  process,  this  court  has  jurisdiction  to  award  a 

writ  of  habetu  corpus  to  inquire  into  the  legality  of  the  imprisonment  under  this  process,  it 

being  a  case  of  appellate  jurisdiction. 
The  prisoner  not  having  been  brought  into  court  on  lh»  return  term,  and  being  held  solely 

nnder  the  ca.  sa.  his  imprisonment  was  illegal. 

The  case  is  stated  in  the  opinion  of  the  court 
Brent  and  Coze,  for  the  relator. 
Taney,  (attorney-general,)  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  570  ] 

This  is  an  application  to  the  court  to  award  a  writ  of 
habeas  corpus  to  bring  up  the  body  of  Tobias  Watkins,  a  prisoner, 
asserted  to  be  illegally  confined  in  the  common  jail  of  Washington 
county  in  the  District  of  Columbia,  under  process  of  execution  issued 
from  the  circuit  court  of  the  United  States  for  the  same  district     A 
rule  was  served  upon  the  attorney-general,  to  show  cause  why  the 
application  should  not  be  granted ;  and  the  cause  has  been 
fully  argued  upon  the  return  of  that  •rule.     It  is  admitted  [  *  671  ] 
that  all  the  facts  existing  in  the  case  have  been  laid  before 
the  court,  exactly  as  they  would  appear  if  the  habeas  corpus  had 
been  duly  awarded  and  returned ;  so  that  the  judgment  which  the 
court  are  called  upon  to  pronounce,  is  precisely  that  which  ought  to 
be  pronoun(  ed  upon  a  full  hearing  upon .  the  return  to  the  writ  of 
habeas  corpus,  and  it  has  accordingly  been  so  argued  at  the  bar. 

The  material  facts  are  as  follows :  Watkins  was  tried  at  the  May 
term  of  the  circuit  court,  1829,  upon  three  several  indictments  found 
against  him  at  that  term  for  certain  offences  against  the  United 
States ;  and  being  found  guilty,  was  upon  each  indictment  sentenced 
to  imprisonment  for  three  calendar  months,  and  to  pay  certain  lines, 
to  wit,  on  one  indictment  $2,000,  on  another  $750,  and  on  a  third 
$300,  with  costs  of  (nrosecution.  There  is  no  award  in  either  of  the 
judgments,  that  the  prisoner  stand  committed  until  the  sentence  be 
48* 
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performed.  Under  these  sentences  Watkins  was  immediately  com- 
mitted to  jail  by  the  then  marshal  of  the  district ;  and  upon  the 
expiration  of  his  office,  which  was  after  the  term  of  imprisonment 
was  exhausted,  and  the  appointment  of  a  successor,  he  was  delivered 
over  in  jail  with  other  persons  to  his  successor ;  and  he  has  ever  since 
been  detained  in  custody.  The  terms  of  imprisonment  awarded  by 
the  judgments  expired  on  the  14th  of  May,  1830. 

On  the  3d  day  of  September,  1829,  the  district  attorney  sued  for 
three  several  writs  of  Jieri  facias^  to  levy  the  aforesaid  fines ;  upon 
which  due  return  was  made  by  the  marshal,  of  nulla  bona.  Upon 
the  16th  of  February,  1830,  the  district  attorney  sued  for  three  several 
writs  of  capias  ad  satisfaciendum  against  Watkins  to  levy  the  same 
fines,  which  were  all  returnable  to  the  then  next  May  term  of  the. 
circuit  court  By  these  precepts  the  marshal  is  commanded  to. take 
Watkins,  and  him  safely  keep,  so  that  he  have  his  body  before  the 
circuit  court  on  the  1st  Monday  of  May  then  next,  to  satisfy  unto  the 
United  States  the  fine,  costs,  and  charges.  No  return  was  made  to 
the  circuit  court  by  the  marshal  according  to  the  exigency  of  these 
writs ;  and  nothing  further  appears  upon  the  records  and  proceedings 
of  the  court  until  the  10th  day  of  January,  1833,  when 
[  •  672  ]  the  late  marshal  of  the  district  made  a  return  *  to  each 
capias  ad  satisfaciendum  as  follows :  "  CepL  Delivered  over 
to  my  successor  in  office." 

Upon  this  state  of  the  facts  several  questions  have  arisen  and  been 
cirgued  at  the  bar;  and  one,  which  is  preliminary  in  its  nature,  at  the 
suggestion  of  the  court  This  is,  whether,  under  the  circumstances 
of  the  case,  the  court  possess  jurisdiction  to  award  the  writ  And 
upon  full  consideration  we  are  of  opinion  that  the  court  do  possess 
jurisdiction.  The  question  turns  upon  this,  whether  it  is  an  exercise 
of  original  or  appellate  jurisdiction.  If  it  be  the  former,  then,  as  the 
present  is  not  one  of  the  cases  in  which  the  constitution  allows  this 
court  to  exercise  original  jurisdiction,  the  writ  must  be  denied.  Mar- 
bury  V.  Madison,  1  Cranch,  137.  K  the  latter,  then,  it  may  be 
awarded,  since  the  Judiciary  Act  of  1789,  c.  20,  §  14,'  has  clearly 
authorized  the  court  to  issue  it  This  was  decided  in  the  case  ez 
parte  Hamilton,  3  Dall.  17 ;  ex  parte  BoUman  and  Swartwout,  4 
Cranch,  75 ;  and  ex  parte  Kearney,  7  Wheat  38.  The  doubt  was 
whether,  in  the  actual  case  before  the  court,  the  jurisdiction  sought 
to  be  exercised  was  not  original,  since  it  brought  into  question,  not 
the  validity  of  the  original  process  of  capias  ad  satisfaciendum^  but 
the  present  right  of  detainer  of  the  prisoner  under  it  Upon  furUi^ 
reflection,  however,  the  doubt  has  been  removed. 

^  1  Stats,  at  Large,  81. 
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The  award  of  the  capias  ad  satisfaciendum  must  be  considered  as 
the  act  of  the  circuit  court,  it  being  judicial  process,  issuing  under 
the  authority  of  the  court  The  party  is  in  custody  under  that 
process.  He  is  then  in  custody,  in  contemplation  of  law,  under  the 
award  of  process  by  the  court.  Whether  he  is  rightfully  so,  is  the 
very  question  now  to  be  decided.  If  the  court  should,  upon  the 
hearing,  decide  that  the  capias  ad  satisfaciendum  justifies  the  present 
detainer,  and  should  remand  the  prisoner,  it  would  clearly  be  an 
exercise  of  appellate  jurisdiction ;  for  it  would  be  a  revision  and  con- 
firmation of  the  act  of  the  court  below.  But  the  jurisdiction  of  the 
court  can  never  depend  upon  its  decision  upon  the  merits  of  a  case 
brought  before  it ;  but  upon  its  right  to  hear  and  decide  it  at  alL  In 
Marbury  v.  Madison,  1  Cranch,  137,  it  was  said,  that  it  is 
the  essential  criterion  of  appellate  jurisdiction  that  it  •revises  [  •STS  ] 
and  corrects  the  proceedings  in  a  cause  abready  instituted ; 
and  does  not  create  that  cause. 

Tried  by  this  criterion,  the  case  before  us  comes  in  an  appellate 
form,  for  it  seeks  to  revise  the  acts  of  the  dr  juit  court.  In  ex  parte 
Bollman  and  Swartwout,  4  Cranch,  75,  the  prisoners  were  in  custody 
under  an  order  of  commitment  of  the  circuit  court ;  and  it  was  held 
that  an  award  of  a  writ  of  habeas  corpus  by  the  supreme  court,  was 
an  exercise  of  appellate  jurisdiction.  On  that  occasion,  the  court 
said,  so  far  as  the  case  of  Marbury  v.  Madison,  1  Cranch,  137,  had 
distinguished  between  original  and  appellate  jiirisdiction,  that  which 
the  court  is  asked  to  exercise  is  clearly  appellate.  It  is  the  decision 
of  an  inferior  court,  by  which  a  citizen  has  been  committed  to  jaiL 
Ex  parte  Hamilton,  3  Dall.  17,  was  a  commitment  under  a  warrant 
by  a  district  judge ;  and  the  supreme  court  awarded  a  writ  of  habeas 
corpus  to  revise  the  decision,  and  admitted  the  party  to  bail.  In  ex 
parte  Burford,  3  Cranch,  448,  the  prisoner  was  in  custody  under  a 
commitment  by  the  circuit  court  for  want  of  giving  a  recognizance 
for  his  good  behavior,  as  awarded  by  the  court.  The  supreme  court 
relieved  him  on  a  writ  of  habeas  corpus.  In  all  these  cases  the  issu- 
ing  of  the  writ  was  treated  as  an  exercise  of  appellate  jurisdiction ; 
and  it  could  make  no  difference  in  the  right  of  the  court  to  entertain 
jurisdiction,  whether  the  proceedings  of  the  court  below  were  an- 
nulled or  confirmed.  Considering  then,  as  we  do,  that  we  are  but 
revising  the  effect  of  the  process  awarded  by  the  circuit  court,  under 
which  the  prisoner  is  detained,  we  cannot  say  that  it  is  the  exercise 
of  an  original  jurisdiction.   ' 

The  grounds  principally  relied  on  to  entitle  the  prisoner  to  be 
discharged,  are :  First,  that  the  fines  imposed  upon  him  are  exces- 
sive, and  contrary  to  the  8th  amendment  of  the  constitution,  which 
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declares  that  excessive  fines  shall  not  be  enforced.  Secondlji  that 
the  prisoner  could  not  be  detained  in  jail  on  the  capias  ad  salisfacien' 
dum  longer  than  the  return  day  of  the  process ;  and  he  should  then 
have  been  brought  into  the  circuit  court,  and  committed  by  order  of 
the  court  to  the  custody  of  the  marshal,  for  payment  of  the  fine 
otherwise,  by  the  laws  of  Maryland,  (which  is  the  law  of  this  part  of 
the  district,)  he  was  entitled  to  his  discharge. 

The  first  point  may  be  very  shortly  disposed  o£  The 
[  •  674  ]  •  8th  amendment  is  addressed  to  courts  of  the  United  States 
exercising  criminal  jurisdiction,  and  is  doubtless  mandatoiy 
to  them  and  a  limitation  upon  their  discretion.  But  this  court  has 
no  appellate  jurisdiction  to  revise  the  sentences  of  inferior  courts  in 
criminal  cases ;  and  cannot,  even  if  the  excess  of  the  fine  were  ap- 
parent on  the  record,  reverse  the  sentence.  And  it  may  be  added 
that,  if  this  court  possessed  such  a  jurisdiction,  there  is  nothing  on 
the  record  in  this  case  which  establishes  that,  at  the  time  of  passing 
judgment,  the  present  fines  were  in  fact,  or  were  shown  to  the  circuit 
court  to  be  excessive.     This  objection  may,  therefore,  be  dismissed. 

The  other  ground  is  of  far  more  importance  and  difficulty.  At  the 
common  law,  whenever  a  fine  and  imprisonment  constitute  a  part  of 
the  judgment  upon  a  conviction  in  a  criminal  case,  the  judgment,  if 
the  party  is  in  court,  is,  that  he  be  committed  to  jail  in  execution  of 
the  sentence,  and  until  the  fine  is  paid.  If  he  is  not  then  in  court,  a 
special  writ  of  capias  pro  fine  issues  against  him ;  the  exigency  of 
which  is,  that  his  body  be  taken  and  committed  to  jail  until  the  fine 
is  paid.'  Unless  such  a  committitur  be  awarded,  he  cannot  be  de- 
tained in  jail  in  execution  of  the  sentence.  It  is  the  warrant  of  the 
jailer,  authorizing  the  detention  of  the  prisoner.  No  capiat  ad  satis- 
faciendum,  in  the  form  appropriate  to  civil  cases,  where  the  exigency 
of  the  writ  is  to  take  the  body  of  the  party  and  him  safely  keep,  so 
that  the  sheriff  have  his  body  before  the  court  at  the  return  day  of 
the  process  with  the  writ,  is  ever  issued  or  issuable.  If,  therefore,  the 
present  case  were  to  be  tried  by  the  common  law,  the  process  of 
capias  ad  satisfaciendum^  under  which  the  prisoner  is  detained,  would 
be  wholly  insufficient  to  justify  his  detention. 

Let  us  see,  then,  how  the  case  stands  upon  the  laws  of  Maryland, 
by  which,  indeed,  it  is  to  be  governed.  The  act  of  Maryland  of  the 
20th  of  April,  1777,  c  6,  which  seems  specially  applicable  to  the 
recovery  of  pecuniary  fines  and  forfeitures  fixed  by  statute,  de- 
clares that,  if  such  fines  and  forfeitures  shall  be  recovered  by  indict- 

^  See  1  Chitty's  Crim.  Law,  o.  16,  p.  721 ;  Dalton's  Sheriff,  c.  SB,  p.  159 ;  4  Chittyli 
Crim.  Law,  c.  16,  p.  873. 
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nient,  the  cotirt  may  either  commit  the  offender  to  the  public 
jail  till  payment  to  the  sheriff,  or  •order  execution  to  levy  [  'STS  ] 
the  same  on  the  offender's  lands,  goods,  or  chattels.  This 
act  is  not  supposed  to  have  any  application  to  the  present  case.  The 
act  of  20th  of  April,  1777,  c  13,  for  the  more  speedy  and  effectual 
recovery  of  common  law  fines  and  forfeited  recognizances,  provides 
that,  where  any  fine  shall  be  enforced  by  any  court  of  record  for  any 
common  law  offence  on  any  person,  it  shall  be  lawful  for  the  attor- 
ney-general, or  either  of  his  deputies,  to  order  a  writ  of  capias  ad 
satisfaciendum,  or  a  writ  of  Jieri  facias,  to  be  issued  for  the  recovery 
of  the  sum  due  thereon,  on  which  writs  such  proceedings  shall  and 
may  be  had,  as  in  cases  where  similar  writs  are  issued  on  judgments 
obtained  in  personal  suits.  It  may  be  here  stated,  that  writs  of  capias 
ad  satisfaciendum  in  Maryland  are  the  same  in  substance  in  their 
exigency  as  those  prescribed  in  the  common  law.  In  another  section 
of  the  act,  (§  4,)  there  is  a  proviso  that  nothing  therein  contained 
shall  be  construed  to  extend  to  prevent  the  several  courts,  as  they 
might  heretofore  lawfully  do,  from  committing  any  person  from  the 
non-payment  of  any  fine,  if  they  shall  deem  it  expedient  so  to  do. 
This  proviso  completely  establishes  the  antecedent  practice  in  Mary- 
land to  have  been  like  that  at  the  common  law,  to  commit  the 
oflender  for  payment  of  the  fine,  and  leaves  it  at  the  discretion  of  the 
court  to  order  it  in  any  future  case.  By  necessary  implication,  it 
affirms  that  without  such  order  the  offender  is  not  detainable  in  jail 
for  the  fine. 

Then  came  the  act  of  24th  of  December,  1795,  c.  74,  which,  after 
reciting  that  doubts  had  arisen  as  to  the  issuing  of  a  capias  ad  satis^ 
faciendum  for  the  recovery  of  fines  and  forfeitures,  provides  that  it 
shall  be  lawful  for  the  attorney-general  and  his  deputies  ex  officio^ 
and  they  are  hereby  directed  and  required,  on  application  of  the 
sheriff  of  the  county,  to  order  writs  of  capiat  ad  satisfaciendum  to  be 
issued  for  the  recovery  of  all  fines  and  forfeitures.  Another  section 
of  the  act  declares  it  to  be  the  duty  of  the  sheriffs  to  return  the  writ 
of  capias  ad  satisfaciendum  to  the  courts,  to  which  they  are  returnable 
at  the  term  succeeding  the  issuing  of  the  same ;  and,  wherever  the 
sheriff  shall  make  return  that  he  has  taken  the  body  of  the  party,  he 
shall  be  obliged  either  to  acknowledge  in  open  court  the  receipt 
of  the  amount  of  the  fine  or  forfeiture,  or  to  produce 
•the  body  of  the  party  to  the  court,  to  which  the  said  writ  [  '576  j 
6hall  be  returned ;  and,  in  default  thereof,  the  court,  upon 
motion  of  the  attorney-general  or  his  deputy,  shall  order  judgment 
against  the  sheriff  for  the  amount  of  costs. 

There  is  a  prior  act  of  the  25th  of  December,  1789,  c.  42,  which* 


574  SUPREME   COURT  OF  THE  UNITED  STATES. 

Ex  parUWifkixiM.    7  P. 

after  reciting  that  plaintifS  are  often  willing  to  grant  indulgence  to 
defendants  airested  on  writs  of  capias  ad  saHsfaciendumj  but  doubts 
have  arisen,  whether  such  indulgence  can  be  granted  without  depriv- 
ing the  plaintiffs  of  the  benefits  of  any  further  execution,  provides 
that,  in  case  of  an  arrest  of  the  defendants  on  any  capias  ad  satis- 
faciendum, if  the  plaintiffe,  with  the  consent  of  the  defendants,  shall 
elect  not  to  call  the  execution  during  the  term,  at  which  it  is  return- 
able, the  plaintiff  may  afterwards  proceed  against  the  defendant  by  a 
new  execution.  This  statute  has  reference  to  the  practice  then  exist- 
ing in  Maryland,  for  the  sheriff,  upon  the  return  day  of  the  capiat  ad 
satisfaciendum^  to  produce  the  body  of  the  defendant,  if  arrested,  and 
for  the  plaintiff  then  to  pray  him  to  be  committed.  Although  in  its 
terms  it  applies  to  civil  suits  only,  yet,  from  its  recognizing  the  course 
of  practice  in  Maryland,  it  has  a  material  bearing  upon  the  present 
controversy ;  for  the  act  of  1777  expressly  declares  that  on  writs  of 
capias  ad  satisfaciendum  for  fines,  such  proceedings  shall  be  had  as 
in  cases  where  similar  suits  of  capias  ad  satisfaciendum  are  issued  in 
personal  suits.  And,  certainly,  it  is  in  entire  conformity  with  the 
exigency  of  the  writ  of  capias  ad  satisfaciendum;  which  commands 
the  sheriff  at  the  return  day  to  bring  the  party,  if  arrested,  into  court 
Whether  the  practice  under  the  capiat  ad  satisfaciendum  in  England 
is  different,  so  that  the  party  may  be  detained  in  jail  by  the  sheriff 
after  the  return  day  without  producing  his  body  in  court,  and  a  cowi- 
mittUur  thereon  awarded  by  the  court,  it  is  not  material  to  inquire ; 
since,  if  there  be  any  discrepancy,  the  Maryland  practice  must  govern. 
The  cases  of  Christie  v.  Goldsborough,  1  Harr.  &  M'H.  643,  and 
West  V.  Hyland,  3  Harr.  &  Johns.  200,  go  strongly  to  afl^-m  the 
practice ;  and  the  latter  certainly  leads  to  the  conclusion  that,  if  a 
party  is  arrested  and  brought  into  court  on  the  return  day,  and  is  not 
then  prayed  in  commitment,  he  is  no  longer  to  be  detained 
[  •  577  ]  in  custody ;  at  least,  that  *  case  decides  that  a  new  capias 
ad  satisfaciendum  may  issue  against  him,  which  presupposes 
that  he  is  not  then  deemed  in  custody  upon  the  old  one.^ 

But  the  terms  of  the  act  of  1795,  c.  74,  (as  has  been  already  seen,) 
expressly  require  the  writ  of  capias  ad  satisfaciendum  for  a  fine  to  be 
returned  into  court  on  the  return  day ;  and  the  fine  either  acknowl- 
edged to  be  paid,  or  the  body  of  the  party  produced ;  otherwise  judg- 
ment may  be  entered  up  against  the  sheriff  for  the  amount  It  is 
clearly  then  his  duty  to  produce  the  body.  It  is  the  very  exigency 
of  the  writ ;  and  when  produced,  the  sheriff  has  performed  the  whole 

I  See,  also,  Evans's  Harris's  Entr.  vol.  2,  p.  813.  No.  40;  Fulton  v.  Wood,  8  Harr. 
&  WH.  99 ;  Dyer  v,  Beatty,  8  Harr.  &  M'H.  219. 


JANUARY  TERM,   1838.  575 

Ex  parte  Watkins.    7  P. 

duty  required  by  the  precept  If  the  attorney-general  wbhes  him  to 
be  committed,  he  is  entitled  to  pray  a  commitment  to  be  made  by  the 
court.  K  he  does  not  pray  it,  it  is  difficult  to  perceive  upon  what 
ground  it  can  be  maintained,  that  the  party  is  any  longer  to  be  de- 
tained in  the  custody  of  the  sheriff  The  latter  has  no  power  to 
arrest  the  party,  or  to  detain  them  except  according  to  the  exigency 
of  the  writ ;  and  he  has  discharged  himself  of  his  whole  diity,  when 
he  has  produced  the  body  in  court.  His  precept,  in  its  terms,  au 
thorizes  no  detainer  beyond  the  return  day.  Upon  what  ground,  then, 
can  the  court  infer  it  ? 

If  resort  be  had  to  the  practice,  as  certified  to  us  bj  the  clerks  of 
the  Maryland  courts,  it  is  in  perfect  coincidence  with  the  natural 
construction  of  the  terms  of  the  act  They  assert  the  uniform 
practice  upon  writs  of  capias  ad  satisfaciendum  in  criminal  cases  to 
be,  to  bring  the  party  into  court,  and  then  to  award  a  commiUitiir. 
No  instance  is  shown  in  which  a  party  has  ever  been  held  in  custody 
after  the  return  term,  upon  such  a  capias  ad  satisfaciendum^  without 
a  committitur.  Such  a  uniform  course  of  practice  is  of  itself  very 
cogent  evidence  of  the  law.  The  practice  in  this  district  is  not 
shown  to  be  different  If  it  has  not  invariably  conformed  to  that  of 
Maryland,  it  seems  to  have  conformed  to  it  in  almost  all  cases.  The 
only  two  cases  produced  to  the  contrary,  are  where  the  return  was 
"ce;w  in  jail,"  and  the  circumstances  of  these  particular 
cases  *  are  unknown.  The  parties  may  have  been  abready  [  *  678  ] 
in  jail  on  execution,  or  under  other  sentences. 

And,  independent  of  the  plain  import  of  the  writ  of  capias  ad  satiS' 
faciendum,  there  may  be  sound  reasons  for  requiring  the  body  to  be 
produced  in  court  Hhe  capias  ad  satisfaciendum  T[\2Ly  h'SiyQ  h^ued 
irregularly ;  the  party  may  have  paid  the  fine ;  he  may  have 
received  a  pardon  subsequently  to  its  award ;  or  he  may  have  other 
matters  to  urge  against  a  commitment  The  remark  of  the  court  in 
Turner  v.  Walter,  3  GilL  &  Johns.  377,  385,  upon  an  analogous  writ, 
is  very  applicable  here.  "  It  is  proper  and  necessary,"  say  the  court, 
"  to  the  security  of  the  defendant,  that  it  should  be  returned  in  term 
time,  in  order  that  he  may  have  a  day  in  court  to  protect  his  rights." 
Indeed,  as  the  statute  and  the  precept  of  the  process  both  require  this 
course,  it  is  incumbent  upon  those  who  contend  that  it  may  be  dis- 
pensed with,  or  is  unnecessary,  to  show  some  ground  of  authority  or 
principle  upon  which  the  argument  can  be  maintained.  We  have 
not  been  able  to  find  any. 

It  has  been  said,  that  where  the  party  convicted  is  akeady  in  cus- 
tody when  the  sentence  is  passed,  the  party  is  to  be  deemed  in  custody 
until  the  fine  is  paid,  without  any  award  of  a  commitment  in  the 
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sentence,  or  the  issuing  of  any  capias  ad  satisfaciendum.  We  know 
of  no  authority  justifying  this  position,  either  at  the  common  law  or 
under  the  laws  of  Msuryland.  On  the  contrary,  the  act  of  Maryland, 
of  1777,  c.  13,  plainly  allows  a  discretion  in  the  court  to  commit  or 
not  to  commit,  for  the  fine.  The  omission  to  award  a  commitment, 
as  a  part  of  the  sentence,  is  manifestly  an  exercise  of  such  a  discre- 
tion. Unless  a  committUur  be  awarded,  which  can  only  be  when  the 
party  is  in  a  court,^  there  must,  as  has  been  seen,  be  a  capias  pro 
fine  by  the  common  law,  and  by  the  laws  of  Maryland  a  capias  ad 
satisfaciendum^  to  justify  his  arrest  and  detention. 

The  capias  ad  satisfaciendum^  then,  in  this  case,  was  properly 
awarded.  It  was  a  necessary  process  to  recover  the  fine.  The  dif- 
ficulty is,  that  no  return  was  ever  made  to  the  court  at  the 
[  •  579  ]  return  day  by  the  marshal,  nor  indeed  until  long  after  *  the 
marshal's  office  had  expired.  Walkins  was  never  brought 
into  court,  nor  committed  by  the  order  of  the  court  He  is  now  held 
in  jail,  and  has,  ever  since  the  return  term,  be^i  held  in  jail  solely 
upon  the  capiat  ad  satisfaciendum,  which  becjime  functus  officio  after 
the  return  day.  He  might  have  been  arrested  and  detained  in  jail, 
if  he  had  not  been  previously  in  custody,  until  the  return  day ;  but 
his  detention  afterwards,  was  not,  in  our  judgment,  justified  by  the 
process.  In  every  view  which  we  have  been  enabled  to  take  of  the 
case,  we  cannot  find  any  principle  or  authority  to  justify  his  detention. 
Doubtless  the  detention  has  been  in  entire  good  faith,  under  a  mis- 
take of  the  law.     But  this  cannot  vary  the  results. 

We  are  accordingly  of  opinion  that  the  writ  of  habeas  corpus 
ought  to  issue,  as  prayed  for. 

Johnson,  J.,  dissenting. 

This  case  presents  two  questions,  one  of  jurisdiction ;  and  the 
other  on  the  right  to  relief,  if  we  assume  jurisdiction. 

My  opinion  on  the  first  has  been  so  strong  in  the  negative,  that  I 
have  taken  littie  pains  to  investigate  the  second ;  but  I  will  give  a 
brief  exposition  of  my  views  on  both. 

On  the  first  I  have  thought  that  it  need  but  be  stated  to  be  decided. 

The  prisoner  is  in  custody  of  a  capias  ad  satisfaciendum  issuing 
out  of  the  circuit  court  of  this  district  He  has  been  convicted  of  a 
crime,,  a  fine  has  been  inflicted,  and  this  writ  has  been  issued  to  re- 
cover it,  as  he  was  not  required  by  the  sentence  to  remain  in  custody 
until  the  fine  was  paid.  It  is  not  questioned  that  the  f^ocess  was 
legally  issued  conformably  to  the  laws  of  Marylcmd,  or  contended 


1  See  1  ChittT's  Criminal  Law,  695,  696. 
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that  any  ground  whatever  exists  for  discharging  the  prisoner;  except, 
Ist,  the  excessive  character  of  the  fine,  which  ground  this  court  has 
now  decided  against ;  and,  2dly,  that  upon  which  he  is  now  to  be 
discharged,  to  wit,  that  he  was  not  on  the  return  day  of  the  writ 
brought  into  court,  and  there  formally  recommitted  to  the  marshal, 
to  be  detained  until  the  fine  was  paid. 

Now  it  does  appear  to  me  that  it  is  impossible  to  avoid  being 
trussed  on  one  horn  or  the  other  of  the  dilemma,  with  which  the  case 
was  met  by  the  attorney-general.  Is  this  court  called  upon  to  relieve 
the  prisoner  against  an  act  of  the  court,  or  an  act  of  the 
•  officers  of  the  court  ?  K  of  the  court,  then  what  act  has  [  *  680  J 
the  court  done,  or  omitted  to  do,  to  the  prejudice  of  the  de- 
fendant ?  The  cause  of  complaint  is,  that  it  has  not  committed  him 
to  the  custody  of  the  marshal ;  but  the  custody  of  the  marshal  is  the 
very  injury  that  we  are  now  called  upon  to  redress.  Is  the  omission 
to  do  that  which,  by  the  terms  of  this  application,  it  is  acknowledged 
would  have  legally  and  effectually  deprived  him  of  his  liberty,  a  matter 
for  him  to  complain  of?  or  for  us  to  relieve  him  firom?  But  suppose 
it  is  a  cause  of  complaint  that  the  court  has  erred  in  not  doing  an 
act  which  it  was  never  called  upon  to  do ;  then  have  they  not  erred 
in  a  criminal  cause  ?  And  is  it  not,  therefore,  acknowledged  to  be 
beyond  the  limits  of  our  appellate  jurisdiction  ? 

But  the  truth  is,  and  it  is  impossible  to  controvert  it,  that  the  com- 
plaint is,  and  the  rcUef  sought  is,  against  the  marshal  for  a  detention 
without  authority.  The  court  committed  no  error  in  issuing  the 
process,  under  which  the  arrest  was  made ;  and  if,  as  is  now  estab- 
lished, the  process  has  lost  its  efficiency,  and  is  no  longer  a  justifica- 
tion for  detaining  the  prisoner,  it  is  not  under  the  process  of  the  court 
that  he  is  detained,  but  without  it,  and  therefore  false  imprisonment 
in  the  officer.  Why  did  not  the  prisoner  present  this  motion  to  the 
court  that  issued  the  [^ocess  ?  to  the  court  whose  officer  the  marshal 
is,  quoad  hoc?  The  reason  is  obvious  ;  had  the  court  refused  to  dis- 
charge him,  and  this  application  then  been  made  here,  the  appeal  would 
have  been  too  palpably  in  a  case  of  criminal  jurisdiction.  And  yet, in 
that  event  only,  would  he  have  found  a  pretext  for  claiming  of  this 
court  redress  against  an  act  of  that  court.  At  present  there  is  no  act 
of  that  court  for  this  court  to  revise ;  for  if  not  giving  the  order  for 
commitment  could  be  tortured  into  such  an  act,  then  the  answer  is, 
there  never  was  a  motion  made  to  grant  such  an  order ;  and,  if  hold- 
ing him  in  custody  under  process,  or  pretext  of  process,  issuing  out 
of  that  court,  can  be  considered  as  a  subject  of  revision  here  ;  then 
is  the  court  unafiected  by  the  error,  since,  in  terms,  the  motion  here 
ailmits  their  process  to  have  long  since  expired  in  the  marshal's 
VOL.  X.  49 


578         SUPREME   COURT  OP  THE  UNITED  STATES. 
«  Ex  parte  Watkins.    7  P. 

hands ;  and  surely,  the  court  is  not  responsible  for  any  thing  done 
under  color  of  its  process,  but  for  which  the  process  gives  no  au- 
thority. 

The  truth  is,  that  this  is  a  direct  interference  by  means  of 
[  •SSI  ]  •the  writ  now  moved  for,  between  a  court  of  the  United 
States,  and  the  executive  officer  of  that  court ;  and  upon 
the  principles  of  this  decision,  I  see  no  reason  why  we  may  not  next 
be  called  upon  to  issue  the  same  writ  to  our  Ultima  Thule,  the  mouth 
of  the  Oregon,  to  bring  up  a  prisoner  under  a  capias  ad  satisfaden^ 
dum,  in  order  to  examine  whether  he  has  paid  the  debt  or  not  Is 
this  appellate  jurisdiction ;  or  is  it  the  proper  employment  of  this 
tribunal  ? 

This  all  grows  out  of  the  case  of  Hamilton,  3  DalL  17 ;  a  case  on 
which  the  question  was  not  decided,  and  a  case  which,  if  any  one 
will  examine  the  report  of  it,  he  will  pronounce  of  very  little  author- 
ity. Then  followed  the  case  of  Bollman  v.  Swartwout,  4  Cranch, 
75,  professing  obedience  to  that  of  Hamilton;  but  a  case  which 
occurred  in  the  midst  of  great  public  excitement.  Next  came  those 
of  Burford,  3  Cranch,  448,  and  Kearney,  7  Wheat  38,  et  simiks 
multi;  and  finally  this,  which  is  a  distinct  augury  in  my  humble 
opinion  of  the  conclusions  to  which  we  are  finally  to  be  led  by  pre- 
cedent I  have  always  opposed  the  progress  of  this  exercise  of 
jurisdiction,  and  will  oppose  it  as  long  as  a  hope  remains  to 
arrest  it 

On  the  second  point,  I  will  make  but  a  few  remarks. 

I  have  never  doubted  that  under  the  writ  of  capias  ad  satisfacierh 
durriy  by  the  common  law,  the  sherifi*  may  not  only  take,  but  detain 
the  defendant  until  he  was  legally  discharged ;  or  that,  for  the  pur- 
pose of  authorizing  a  detention  in  his  own  custody,  a  commitment 
to  the  sheriff  was  unheard  of.  On  the  page  of  the  book  quoted  by 
defendant's  counsel  to  maintain  the  contrary  doctrine,  which  pre- 
cedes the  page  quoted,  will  be  found  cm  entry  that,  explains  in 
what  cases  the  committUur  is  resorted  to  in  England.  It  is  true 
that  this  writ  has  its  return  day ;  and  that  it,  in  terms,  requires  the 
production  of  the  defendant's  body  on  that  day;  but  practicsJly,  this 
exigency  of  the  writ  has  received  this  construction :  "  that  he  have 
hira  ready  to  produce  on  that  day,  if  so  required  by  the  plaintiff" 
Blackstone  says,  voL  3,  p.  415,  "  if  he  does  not  on  that  day  make 
satisfaction,  he  must  remain  in  custody  until  he  does."  And  in  the 
case  of  Hawkins  v.  Plomer,  2  Black.  1048,  the  court  gives  in  express 
terms,  that  version  to  the  writ  "  It  is  the  sheriff^s  duty,  say  the 
court,  to  obey  the  writ,  and  the  writ  commcmds  him  to  take  the 
defendant,  and  him  safely  keep,  so  that  he  may  have  him  ready 
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to  satisfy  the  plaintiff  What  figure  •would  a  sheriff  [•582] 
make  in  England,  if  to  an  action  for  escape,  he  were  to 
plead  that  he  took  the  defendant  and  brought  him  into  court  on  the 
day,  &c.,  in  the  literal  language  of  the  exigency  of  the  writ?  No 
one  would  dream  of  justifying  his  not  detaining  the  prisoner,  for 
want  of  a  committiiur.  But  it  is  insisted  that  the  common  law  has 
undergone  a  change  under  the  laws  and  practice  of  Maryland. 

I  hai?e  seen  no  statute  of  Maryland  which,  either  in  terms  or  by 
inference,  makes  a  committitur  to  himself  necessary  to  justify  a  sher- 
iff in  detaining  his  prisoner  under  a  capias  ad  satisfaciendum.  It  is 
true  that,  by  a  very  humane  and  judicious  provision,  the  laws  of 
Maryland  have  permitted  the  plaintiff  to  indulge  the  defendant 
in  execution  without  losing  his  debt;  and  from  this  the  practice 
might  naturally  grow  up  to  bring  the  defendant  into  court  to  await 
the  will  of  the  plaintiff;  and  the  court  have  very  properly  decided, 
omitting  the  motion  to  remand  him,  did  not  deprive  the  plsdntiff  of 
his  second  execution  ;  but  I  look  in  vain  for  any  decision  going  to 
establish  that  the  sheriff  would  have  been  liable  for  false  impris- 
onment, had  he  taken  the  prisoner  back  to  jail  without  a  commits 
ment. 

This  has  been  sought  to  be  supplied  by  a  reference  to  the  clerks 
of  the  Maryland  courts  to  establish  a  practi^  e  to  that  effect ;  but  I 
protest  against  such  means  of  getting  at  the  law  of  a  case,  espec- 
ially as  to  a  practice  of  which  those  clerks  are  called  to  testify  sub- 
sequent in  date  to  the  separation  from  Maryland.  But  I  have 
looked  into  the  evidence  thus  procured,  and,  even  if  legal,  I  look  in 
vain  for  any  evidence  to  support  the  doctrine ;  most  of  them  speak 
doubtingly,  or  decline  speaking  at  all,  and  the  sum  and  substance  of 
the  certificates  of  the  whole  amount  to  no  more  than  this :  that  if 
the  sheriff  brings  the  body  into  court,  the  court  will,  on  motion, 
order  a  commitment  But  this  is  not  the  point  we  are  called  upon 
to  decide  ;  we  are  called  upon  to  decide  that,  without  such  commit- 
ment, it  would  be  false  imprisonment  in  the  sheriff  to  resume  the 
custody  of  the  defendant.  In  this  district,  I  think  there  has  been 
positive  evidence  furnished  by  the  defendant  himself  of  the  exercise 
of  a  discretion  in  the  marshal,  whether  to  bring  the  person  of  the 
prisoner  into  court  or  not ;  and  therein  perhaps  to  consult  the  feel- 
ings of  the  individual.  I  allude  to  those  two  instances  in 
which  the  return  was  "  cepi  and  defendant  •in  jaiL"  We  [  •  583  ] 
may  imagine  some  possible  ground  for  lessening  the  pres- 
sure of  these  two  instances ;  but  certainly  the  case,  as  exhibited  to 
us,  furnishes  no  such  ground. 

I  am  opposed  to  the  order  now  made. 
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ATLean,  J.,  dissented,  on  the  ground  that,  where  a  defendant  had 
been  committed  by  the  marshal  on  a  capias  ad  satisfaciendum^  before 
the  return  day  of  the  wiilj  it  is  not  the  practice  either  in  thb  dis- 
trict or  in  the  State  of  Maryland,  as  he  understood  it,  to  bring  up 
the  defendant,  that  he  may  be  prayed  in  commitment ;  but  that  it  is 
the  practice,  under  the  construction  of  the  Maryland  law,  where  a 
defendant  has  been  arrested  on  a  capias  ad  saHsfaciendtdrnj  and  per- 
mitted to  go  at  large  until  the  return  day  of  the  writ,  to  bring  his 
body  into  court  on  such  day,  that  it  may  be  prayed  in  commit- 
ment 

On  consideration  of  the  petition  filed  in  this  case  in  behalf  of  the 
petitioner,  and  of  the  arguments  of  counsel  as  well  for  the  United 
States  as  for  the  petitioner  thereupon  had,  it  is  the  opinion  of  this 
court  that  the  writ  of  habeas  corpus  ought  to  issue  as  prayed  for. 
Whereupon,  it  is  considered,  ordered,  and  adjudged  by  this  court, 
that  a  writ  of  habeas  corpus  be  forthwith  issued,  directed  to  the 
marshal  of  the  United  States  for  the  District  of  Columbia,  com- 
manding him  to  have  the  body  of  the  said  Tobias,  with  the  day  and 
cause  of  his  caption  and  detention,  immediately  after  the  receipt  of 
the  writ,  to  do,  receive,  cmd  submit  to  all  and  singular  those  things 
which  ihe  court  shall  consider  concerning  him  in  this  behalf,  and  to 
have  then  and  there  the  said  writ  with  his  doings  thereon. 

To  the  writ  of  habeas  corpus^  the  marshal  of  the  District  of  Co- 
lumbia made  the  following  return :  — 
'  *  584  ]  • "  To  the  honorable  the  judges  of  the  supreme  court 
of  the  United  States,  The  marshal  of  the  District  of 
Columbia,  in  obedience  to  the  writ  of  habeas  corpus  issued  by  the 
authority  of  your  honors,  now  produces  into  your  honorable  court 
the  body  of  Tobias  Watkins,  who  has  been  in  his  custody  ever  since 
he  came  into  office,  delivered  over  to  him  by  his  predecessor.  Tench 
Ringgold,  in  jail ;  he  stating  that  he  had  been  held  in  his  custody  by 
virtue  of  three  writs  of  capias  ad  satisfaciendum^  at  the  suit  of  the 
United  States,  and  by  virtue  of  a  writ  of  capias  ad  respondendum^ 
at  the  suit  of  one  William  Cox,  upon  which  said  last-mentioned 
writ,  he,  the  said  Watkins,  had  been  prayed  into  commitment  by  the 
said  Cox,  and  had  been  ordered  into  commitment  by  the  honorable 
judges  of  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia,  sitting  for  Washington  county,  by  whose  authority  all 
the  said  writs  had  been  issued.  That  being  satisfied  of  the  correct- 
ness of  the  representations  of  his  said  predecessor,  he  continued  to 
detain  the  said  Watkins  in  custody  without  any  complaint  or  alle- 
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gation  of  any  illegality  or  wrong  in  the  said  confinement  until  the 
role  was  moved  for  in  your  honorable  court,  at  its  present  term,  at 
the  instance  of  said  Watkins,  for  cause  to  be  shown  by  the  attorney- 
general  of  the  United  States,  why  a  writ  of  habeas  corpus  should 
not  be  granted  to  bring  the  said  Watkins  before  your  honors, 
together  with  the  cause  of  his  detention.  He  further  shows  to  your 
honors,  that  since  the  said  rule  was  moved  for,  the  writ  of  CJox,  as 
aforesaid,  has  been  dismissed ;  and  from  that  time  to  the  time  of  his 
receiving  the  said  writ  of  habeas  corpus^  he  held  him  in  custody  by 
virtue  only  of  the  three  writs  of  capias  ad  satisfaciendum  at  the  suit 
of  the  United  States,  considering  it  improper  to  discharge 
him  •  pending  the  deliberations  of  your  honors  upon  the  [  *  685  ] 
legality  or  illegality  of  his  detention  under  and  by  virtue 
of  those  writs  last  mentioned." 

The  relator  was  discharged.  He  was  again  arrested  upon  wnt4i 
bsuing  on  the  same  judgments,  and  on  an  application  for  a  writ  of 
habeas  corpus^  the  court  were  equally  divided  in  opinion. 

14  P.  614;  6  H.  176;  14  H.  103;  18  H.  807;  18  W.  166, 186;  10  O.  876. 


Joshua  Scholefield  and  John  Taylor,  Plaintiffs  in  Error,  v.  Jesse 
EicHELBKROER,  SuRViviNO  Partner  OF  JoHN  Clemm,  Defend- 
ant in  Error. 

7  P.  586. 

The  plaintiffs  being  British  subjects,  and  resident  in  England,  daring  the  war  between  the 
United  States  and  Qreat  Britain,  received  an  order  from  the  defendants'  firm,  under  which 
they  purchased  goods  for  the  defendant's  firm,  and  advanced  the  price  to  the  vendors. 
The  goods  were  not  received  by  the  surviving  partner  of  the  firm  nntii  after  the  close  of 
the  war.  Beldt  that  an  action  for  goods  sold  and  delivered  would  not  lie  against  the  sur- 
viving partner,  and  that  the  contractjvjcas-iUegftl. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Mjiryland.  The  plaintiffs  in  error,  who  were  British  subjects,  resi- 
dent in  England,  brought  their  action  of  assumpsit  for  goods  sold 
and  delivered  against  the  defendant,  as  surviving  partner  of  the  firm 
of  Eichelberger  and  Clemm,  American  merchants,  resident  and  doing 
business  in  Baltimore.  The  defence  was,  that  the  contract  was  ille- 
gal. It  appeared  that  the  goods  in  question  were  ordered  by  the 
defendant's  firm,  and  purchased  for  them  by  the  plaintifik,  during  the 
war  between  the  United  States  and  Great  Britain.  It  was  answered 
by  the  plaintiffs,  that  the  goods  came  to  the  possession  of  the  sur- 
viving partner  after  the  ratification  of  the  treaty  of  peace  ;^  and  that 

1  8  Stats,  at  Large,  218 
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if  the  original  contract  was  void,  a  new  and  valid  contract  was  im- 
plied from  the  reception  of  the  goods.  And  further,  that  the  entire 
correspondence  between  the  parties  was  carried  on  by  cartel  ships^ 
and  the  letters  were  inspected  by  the  agent  appointed  by  the  Presi- 
dent of  the  United  States  to  superintend* those  ships,  and  that  the 
secretary  of  state  was  aware  of  his  practice  to  pass  all  commerda] 
correspondence. 

The  court  instructed  the  jury  that  the  plaintiffs  were  not  entitled 
to  recover. 

Donaldson  and  Taney^  for  the  plaintitTs  in  error. 

A  printed  argument  was  submitted  to  the  court  by  IL  Johnson  and 
R,  B,  Magruder. 

[  *  592  ]       •Johnson,  J.,  delivered  the  opinion  of  the  court. 

The  action  here  is  assumpsit  to  recover  the  balance  of  an 
account  current  against  Eichelberger,  survivor  of  Eichelberger  and 
Clemm,  the  latter  having  died  during  the  war..     The  defence  is,  that 

the  contract  was  made  during  the  war,  and  therefore  void. 
[  *  693  ]       *  The  doctrine  is  not  at  this  day  to  be  questioned,  that 

during  a  state  of  hostility,  the  citizens  of  the  hostile  States 
are  incapable  of  contracting  with  each  other.  For  near  twenty  years 
this  has  been  acknowledged  as  the  settled  doctrine  of  this  court,  and 
in  a  case  which  proves  it  to  be  a  rule  of  very  general  and  rigid  appli- 
cation. The  Rapid,  8  Cranch,  155.  Even  the  exception  commonly 
quoted  of  ransom  bonds,  has  been  shown,  I  think,  in  the  case  of  Potts 
V.  Bell,  8  T.  R.  548,  to  be  no  exception,  since  it  grows  out  of  a  state 
of  war ;  is,  ex  vi  termini^  a  contract  between  belligerents,  and  from  its 
nature  carries  with  it  the  evidence  of  the  fidelity  of  the  parties  to 
their  respective  governments.  To  say  that  the  rule  is  without  excep- 
tion would  be  assuming  too  great  a  latitude.  The  question  has 
never  yet  been  examined,  whether  a  contract  for  necessaries,  or  even 
for  money  to  enable  the  individual  to  get  home,  would  not  be  en- 
forced ;  and  analogies  familiar  to  the  law,  as  well  as  the  influence  of 
the  general  rule  in  international  law,  that  the  severities  of  the  wax 
are  to  be  diminished  by  all  safe  and  practical  means,  might  be  ap- 
pealed to  in  support  of  such  an  exception.  But,  at  present,  it  may 
be  safely  affirmed  that  there  is  no  recognized  exception  but  permis- 
sion of  a  State  to  its  own  citizen,  which  is  also  implied  in  any"  treaty 
stipulation  to  that  effect  entered  into  by  the  belligerents. 

Nor  do  the  learned  gentlemen  who  argued  this  cause  controvert 
the  general  rule ;  they  only  attempt  to  except  this  case  from  its  ap- 
plication :  1st,  by  an  imputed  permission  on  behalf  of  the  United 
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States ;  2d,  by  shifting  the  creation  of  the  contract  from  the  date, 
which  appears  on  its  face,  to  the  time  of  delivery  of  the  goods ; 
which,  in  point  of  time,  were  not  shipped  until  after  the  peace. 

On  the  first  of  these  grounds  of  exception  there  is  a  very  strong 
case  on  record,  to  show  that  such  a  relaxation  of  the  laws  of  war  is 
not  to  be  inferred  from  ordinary  circumstances,  if  indeed  it  may  be 
inferred  at  all ;  it  is  the  case  of  the  Count  de  Wohrenzoffi  decided  by 
the  lords  of  appeal  in  the  year  1781.  It  was  the  case  of  an  importation 
of  French  wines  from  Bordeaux  into  Ireland,  during  the  war  of  our 
Revolution,  and  the  evidence  to  justify  it  was,  that  the  trade  in  wines 
between  Dublin  and  Bordeaux  had  been  going  on  from  the  com- 
mencement of  the  war,  openly  and  without  interruption  from  the 
officers  of  .the  customs ;  nay,  that  an  additional  duty  had 
been  imposed  *  upon  their  importation  since  the  commence-  [  *  594  ] 
ment  of  the  war.  Yet  they  were  condemned,  and  their  con- 
demnation affirmed.  These  circumstances  are  infinitely  stronger 
than  those  reUed  on  in  this  case ;  since  the  permit  to  carry  on  com- 
mercial correspondence  during  the  war  cannot  reasonably  imply 
more  than  to  sanction  sm  innocent  correspondence ;  a  correspondence 
leading  only  to  legal  results,  not  having  for  its  objects  any  unpermit- 
ted acts,  or  acts  inconsistent  with  the  relation  of  members  of  hostile 
States. 

It  will  be  perceived  here  that  the  court  does  not  deny  the  power 
of  belligerent  States  so  to  modify  the  relations  of  a  state  of  war  as  to 
permit  commercial  intercourse  or  other  intercourse  according  to  their 
will.  They  who  give  the  law  may  modify  it,  and  except  from  its 
operation  whatever  ground  they  choose  to  declare  neutral.  The  lan- 
guage of  jurists  is  uniform  on  this  subject ;  and  reason,  policy,  and 
humanity  sustain  the  exercise  of  such  a  power.    • 

The  second  ground  of  eocception  relied  on  by  the  plaintiJSs  suggests 
several  considerations. 

It  is  insisted,  that  the  goods  having  been  shipped  subsequent  to 
the  war,  and  coming  to  possession  of  the  survivor  of  Eichelberger 
and  Clemm,  constituted  a  sufficient  ground  of  contract,  without  ref- 
erence to  the  time  of  purchase,  the  delivery  raising  the  contract  for 
payment,  and  the  receipt  by  the  survivor  being  the  receipt  of  the  firm 
to  which  it  was  shipped. 

1.  Had  the  articles  of  copartnership,  or  the  terms  of  it,  if  entered 
into  without  written  articles,  appeared  upon  the  bill  of  exceptions, 
the  court  would  have  been  called  upon  to  consider  this  exception, 
with  reference  to  the  terms  of  those  articles.  There  is  no  doubt  that 
the  liability  of  a  deceased  copartner,  as  well  as  his  interest  in  the 
profit  of  a  concern,  may  by  contract  be  extended  beyond  his  death  ; 
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but  without  such  stipulation,  even  in  case  of  a  copartnership  for  t 
term  of  years,  (3  Madd.  245,)  it  is  clear  that  death  dissolves  tiie  con- 
cern. In  the  absence  of  proof  to  the  contrary,  we  can  only  take  this 
as  the  case  of  a  general  association,  without  articles  extending  it 
beyond  the  life  of  Clemm,  and  then  the  shipment  having  been  made 
after  his  death,  and  no  pcurt  of  the  proceeds  having  ever  come  to  his 

use,  the  case  furnishes  no  ground  for  charging  his  estate. 
[  *  595  ]  *2.  But  this  is  not  the  true  ground  on  which  to  place  this 
question.  The  consideration  fatal  to  the  claim  of  the  plain- 
tififs,  that  the  letter  on  which  these  advances  w^re  made  was  in  itself 
a  nullity,  and  could  not  be  made  the  basis  of  a  contract,  on  which  this 
court  would  entertain  a  suit ;  the  purchases  made  under  it  could  add 
nothing  to  its  validity,  nor  were  these  goods  ever  the  property  of 
these  plaintifis,  for  they  were  purchased  for  these  defendants,  and 
finally  shipped  to  them  as  their  goods,  not  those  of  the  plaintifis. 
The  plaintiffs  advanced  the  money ;  with  them  the  contract  was  for 
money  paid  and  expended,  but  in  the  purchase  and  sale  of  the  goods 
they  were  but  the  agents,  ccurrying  into  effect  a  contract  between  the 
seller  and  these  defendants.  Hence  the  insurance  against  fire.  No.  1, 
for  the  loss  would  have  been  that  of  defendants,  not  of  plaintiffs. 

These  considerations  leave  no  doubt  upon  the  mind  of  this  court 
that  the  decision  of  the  oourt  below  was  correct 

The  judgment  is  affirmed. 

2  H.  560. 


Richard  M.  Soott,  Plaintiff*  in  Error,  o.  Ezra.  Lunt's  Abhimis* 

TRATOR. 
7  p.  596. 

The  personal  representatives  of  the  lessee  are  liable  on  his  corenant  to  paj  rent,  though  he 

assigned  the  lease  in  his  lifetime. 
iL  fee  farm  rent  is  an  estate  of  inheritance,  and  the  assignee  may  sae  for  it  in  his  own  name, 

though  the  reversion,  or  the  right  of  reentry,  were  not  assigned  to  him. 

The  case  is  stated  in  the  opinion  of  the  court 
[  •  602  ]      •  Swanny  for  the  plaintiff*  in  error. 
JoneSf  for  the  defendant. 

Story,  J.^  delivered  the  opinion  of  the  court. 

This  cause  comes  before  us  upon  a  writ  of  error  to  the  circuit 
court  for  the  District  of  Columbia,  sitting  in  Alexandria. 

The  original  suit  b  an  action  of  covenant  brought  by  Scott,  as 
assignee,  to  recover  the  amount  of  certain  rents  alleged  to  be  due 
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and  in  arrear  from  the  defendant,  since  the  death  of  his  intestate,  un- 
der an  indenture  stated  in  the  pleadings.  The  defendant  pleaded  in 
the  first  place  that  he  had  not  broken  the  covenants  in  the  deed,  afler 
which  plea  issue  was  joined.  Afterwards,  a  general  demurrer  was 
put  in  to  the  declaration ;  which  being  joined  by  the  plaintiflf,  was, 
upon  the  hearing,  overruled  by  the  court  Afterwards  the  plea  of 
plene  admmistravit  was  put  in,  which  was  withdrawn,  and  the  cause 
was  finally  tried  upon  another  plea ;  which,  after  oyer  of  the  inden- 
ture, stated,  that  ''  before  the  days  in  the  declaration  specified  for 
the  payment  of  the  rent  to  the  plaintiff  under  the  said  deed,  that  is 
to  say,  on,  &c.  the  plaintiff,  under  and  by  virtue  of  the  condition  of 
reentry  in  the  deed  contained,  did  enter  into  the  premises  thereby 
demised,  for  non-payment  of  certain  rent  then  in  arrear  and  unpaid, 
and  held  and  occupied  the  same  as  vested  in  him  by  the  said  entrv 
as  his  absolute  estate ;  ^  upon  which  plea  issue  being  joined, 
the  jury  found  a  verdict  for  the  defendant  *  A  bill  of  [  *  603  J 
exceptions  was  taken  at  the  trial,  which  will  presently  come 
under  consideration,  as  matter  assigned  for  error. 

The  indenture  referred  to  was  made  on  the  8th  of  August,  1799, 
between  General  (George  Washington  and  Martha  his  wife,  of  the 
one  part,  and  Ezra  Lunt,  the  defendant's  intestate,  of  the  other  part 
It  purports,  on  the  part  of  General  Washington,  to  grant  to  Lunt, 
his  heirs  and  assigns  forever,  a  parcel  of  land  in  Alexandria;  he, 
Lunt,  his  heirs  and  assigns,  yielding  and  paying  for  the  same  on  the 
8th  day  of  August  yearly,  unto  General  Washington,  his  heirs  and 
assigns,  the  sum  of  $73.  And  Lunt,  and  his  heirs  and  assigns, 
covenant  with  General  Washington,  his  heirs  and  assigns,  that  he, 
his  heirs  and  assigns,  will  yearly  and  every  year  forever,  well  and 
truly  pay  the  aforesaid  sum  of  $73  to  General  Washington,  his  heirs 
and  assigns  on  the  day  and  at  the  time  appointed  for  payment ;  and 
that  it  shall  be  lawful  for  Greneral  Washington,  his  heirs  and  assigns, 
at  all  times  after  the  rent  shall  become  due,  to  ent«r  upon  the  prem- 
ises, and  distress  and  sale  make  of  the  goods  and  chattels  found 
thereon,  to  satisfy  the  rent  in  arrear.  And  Lunt,  his  heirs  and 
assigns,  ftirther  covenant  with  Greneral  Washington,  his  heirs  and 
assigns,  that  if  the  yearly  rent  or  any  part  thereof,  be  behind  or  un- 
paid for  the  space  of  30  days  after  the  same  becomes  due  and  payable, 
and  sufficient  goods  and  chattels  of  Lunt,  his  heirs  and  assigns,  shall 
not  be  found  upon  the  premises  to  pay  and  satisfy  the  same,  it  shall 
be  lawful  for  General  Washington,  his  heirs  and  assigns,  to  reenter 
and  hold  the  same  again,  as  if  the  indenture  had  never  been  made. 
And  then  follows  a  covenant  of  general  warranty  on  the  part  of 
General  Washington,  his  heirs  and  assigns. 
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The  executors  of  Greneral  Washington,  by  virtue  of  powers  given 
by  his  will,  on  the  25th  day  of  August,  1804,  by  indenture,  after  re- 
citing the  substance  of  the  indenture,  assigned  and  granted  unto 
Henry  S.  Turner,  his  heirs  and  assigns,  the  said  rent  by  the  following 
descriptive  terms :  **  the  aforesaid  annual  rent  of  $73  issuing  out  of 
and  charged  on  the  aforesaid  piece  or  parcel  of  ground,  herein  before 
described,"  There  are  no  words  in  this  indenture  assigning  over  the 
rights,  powers,  and  remedies,  given  by  the  former  indenture, 
[  •  604  ]  by  distress  and  reentry,  or  the  residuary  interest  in  *  the 
premises  resulting  from  such  reentry.  Turner^  by  another 
indenture  on  the  2dth  of  February,  1808,  assigned  and  granted  the 
same  rent  unto  the  plaintiff,  (Scott,)  his  heirs  and  assigns,  with  the 
powers  of  distress  and  reentry,  and  all  the  covenants  and  stipulations 
in  the  original  indenture.  But  it  is  manifest,  that  he  could  not  convey 
them,  unless  he  had  aLready  taken  them  under  the  assignment  made 
to  him  by  the  executors.  The  declaration  too  is  founded  solely  upon 
the  assignment  and  transfer  of  the  rent,  and  contains  no  allegation 
of  any  assignment  of  the  collateral  rights  and  remedies  and  interests 
*n  the  estate. 

Under  these  circumstances,  it  is  contended,  that  whatever  might 
be  the  fate  of  the  bill  of  exceptions,  if  the  action  were  otherwise  un- 
objectionable, the  plaintiff,  upon  his  own  showing,  has  no  title  to 
recover :  first,  because  the  rent  is  a  mere  chose  in  action,  which  can- 
not be  transferred  by  itself  to  the  assignee,  so  as  to  entitle  him  to  sue 
therefor  in  his  own  name :  and  secondly,  because  no  suit  is  main- 
tainable against  the  defendant  as  administrator,  for  the  rent  in  arrear, 
since  Lunt's  decease,  as  there  is  neither  privity  of  estate,  nor  of  con- 
tract, between  him  and  the  plaintiff.  It  is  added,  that  Lunt,  in  fact, 
in  his  lifetime,  assigned  over  his  estate  in  the  premises,  and  that  his 
administrator  is  not  responsible  for  any  rent  subsequently  accruing 
and  in  arrear.  But  this  fact  nowhere  appears  upon  the  pleadings ; 
and  if  it  did,  it  would  not  help  the  defendant :  for  it  is  firmly  estab- 
lished, that  upon  a  covenant  of  this  sort,  the  personal  representatives 
of  the  covenantor  are  liable  for  the  non-payment  of  the  rent  after 
assignment,  although  there  may  also  be  a  good  remedy  against  the 
assignee.^  The  laws  of  Virginia  have  not,  in  this  respect,  narrowed 
down  the  responsibility  existing  by  the  common  law  in  England,  at 
the  emigration  of  our  ancestors. 

Whether  the  plaintiff  as  assignee  of  the  rent,  not  being  assignee 
also  of  the  estate,  in  the  premises,  or  of  the  right  of  reentry,  can 

'.  See  Comyn's  Dig.  Covenant,  C.  1 ;  Bacon,  Abridg.  Covenant,  E.  1,4;   fiamard 
p,  Godscall,  Cro.  Jac.  S09 ;  Orgill  v.  Eemshead,  4  Taunt  642. 
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maintain  the  present  suit,  is  quite  a  different  question.  If 
he  had  been  the  assignee  of  the  estate,  or  of  the  right  *  of  [  *  605  ] 
reentry,  as  well  as  of  the  rent,  he  would  dearly  be  entitled 
to  maintain  it ;  for  the  laws  of  Virginia  are  in  this  respect  coexten- 
Bive  with  those  of  England.  The  common  law  of  England,  and  all 
the  statutes  of  parliament  made  in  aid  of  the  common  law  prior  to 
the  4th  year  of  the  reign  of  king  James  L  which  are  of  a  general 
nature,  and  not  local  to  the  kingdom,  were  expressly  adopted  by  the 
Virginia  statute  of  1776 ;  ^  and  the  subsequent  revisions  of  its  code 
have  confirmed  the  general  doctrine  on  this  particular  subject.  The 
very  point  was  decided  in  Havergill  v.  Hare,  Cro.  Jac.  510.  There 
A  being  seised  of  an  estate  in  fee,  by  indenture  granted  to  B  his 
heirs  and  assigns,  a  fee  farm  rent  with  a  clause  of  distress;  and 
covenanted  to  levy  a  fine  to  uses,  for  securing  the  payment  of  the 
rent ;  so  that,  if  the  rent  should  be  in  arrear,  B  his  heirs  and  assigns 
might  enter  into  the  land,  and  enjoy  the  rents  thereof,  until  the  rent 
in  arrear  should  be  paid  to  them;  and  B  assigned,  by  a  bargain  and 
sale  to  C  the  rent,  "with  all  the  penalties,  forfeitures,  profits  and 
advantages,  comprised  in  the  indenture."  The  fine  was  levied,  the 
rent  was  in  arrear^  and  C  entered,  and  brought  ejections  firmce;  and 
a  special  verdict  having  been  found,  stating  the  above  facts,  one 
question  was,  whether  this  contingent  and  future  use,  to  arise  upon 
non-payment  of  the  rent,  was  transferable  over  to  C,  by  the  bargain 
and  sale.  It  was  strongly  urged  by  the  defendant's  counsel,  that  it 
is  a  matter  in  privity  and  possibility  only,  which  is  not  transferable 
before  it  falls  in  esse.  But  all  the  justices  resolved,  that  it  being  a 
matter  of  inheritance,  and  being  for  the  security  for  the  payment  of 
the  rent,  and  waiting  upon  the  rents,  might  well  be  transferred  with 
the  rent ;  and  by  the  grant  of  the  rent,  the  penalty  and  advantage 
well  passed.  But  if  it  had  been  a  mere  possibility,  not  coupled  with 
any  other  estate,  then  it  had  not  passed.  This  case  is  fall  to  the 
purpose  that  such  a  right  of  security  is  capable  of  being  transferred, 
with  the  rent,  by  apt  words;  and  even  so  transferred,  gives  the 
assignee  a  legal  title  both  to  the  rent  and  the  attendant  remedies. 
It  leaves,  however,  the  point  untouched,  whether  the  mere  transfer  of 
the  rent,  without  any  transfer  of  the  right  of  entry,  (as  in  the 
present  case,)  would  give  the  *  assignee  a  right  to  maintain  [  *  606] 
an  action  for  the  rent,  seeing  it  is  not  knit  by  any  priority 
of  right  or  estate  to  the  premises.  Upon  full  consideration,  however, 
we  are  of  opinion  that  the  assignee  of  a  fee  farm  rent,  being  an  estate 
of  inheritance,  is  upon  the  principles  of  the  common  law  entitled  to 


^  See  1  Virginia  Revised  Code,  c.  88,  p.  185,  edition  of  1819. 
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sue  therefor  in  his  own  name.  It  is  an  exception  firom  the  general 
rule,  that  choses  in  action  cannot  be  transferred ;  and  stands  upon 
the  ground  of  being,  not  a  mere  personal  debt,  but  a  perdurable 
inheritance.  Thus,  if  an  annuity  is  granted  to  one  in  fee,  although 
it  be  a  mere  personal  charge,  yet  a  writ  of  annuity  lies  therefor  by 
the  common  law ;  not  only  in  favor  of  the  party  and  his  heirs,  but 
of  their  grantee.  So  the  doctrine  is  expressly  laid  down  by  Lord 
CJoke,  Co.  Litt  144,  b,  and  he  is  fully  borne  out  by  authority :  ^  and 
in  like  manner  for  a  rent  granted  in  fee  and  charged  on  land,  a  writ 
of  annuity  also  lies  in  favor  of  the  assignee,  at  his  election.^ 

And  since  the  statute  of  32  Henry  VIIL  c.  34,  covenants  of  this  sort 
running  with  the  estate  or  inheritance,  are  transferase  to  the  assignee 
with  a  full  right  to  the  benefit  thereof.  So  that  there  is  no  difficulty 
upon  principles  of  the  common  law,  in  giving  eflfect  to  the  present 
action.  Whether  the  present  plaintiff  has  any  right  to  reentay  is  a 
very  different  question,  upon  which  in  the  present  posture  of  this  case 
it  is  unnecessary  to  give  any  opinion.  It  is  clear,  by  the  common 
law,  that  a  right  of  reentry  always  supposes  an  estate  in  the  pa^ ; 
and  cannot  be  reserved  to  a  mere  stranger.  So  the  law  was  laid 
down  by  the  twelve  judges,  in  Smith  t;.  Packhurst,  3  Atk.  135, 140 ; 
and  Lord  Chief  Justice  Willis,  on  that  occasion,  in  delivering  theii 
opinion,  said :  "  therefore  I  have  always  thought,  that  if  an  estate  is 
granted  to  a  man  reserving  rent,  and  in  default  of  payment  a  right  of 
entry  was  granted  to  a  stranger,  it  was  void."  What  effect  the 
statute  of  32  Henry  VIIL  c  34,  or  the  provisions  of  the  revised  code  of 
Virginia,  may  have  upon  this  point,  is  a  question  not  now  before  ua. 
We  proceed,  then,  to  the  consideration  of  the  bill  of  ex- 
[  •  607  ]  ceptions.  *  Two  instructions  were  prayed  by  the  plaintiff, 
and  one  by  the  defendant  The  latter  was  given  by  the 
court,  and,  with  reference  to  the  state  of  the  pleadings,  we  see  no 
objections  thereto.;  the  difficulty  is  in  the  refusal  of  the  2d  instruction 
prayed  by  the  plaintiff  It  is  as  follows :  "  The  plaintiff  prayed  the 
couurt  to  instruct  the  jury  that  the  time  at  which  the  reentry  ought  to 
be  made,  depended  upon  the  lease  given  in  evidence  by  the  plaintiff 
as  aforesaid,  and  could  not  be  varied  by  the  evidence  given  as  afore- 
said by  the  defendant ;  and  that  if  they  found  that  a  reentry  had 
been  made,  that  it  ought  to  be  such  as  would  conform  to  the  deed ; 
and  that  a  mere  occupation  of  the  premises  by  a  landlord  or  his  a^nt| 


'  See  Co.  Litt  144,  b,  Hargrave's  note,  1 ;  Gerrard  v.  Boden,  Hetley,  80  • 
Mound's  case,  7  Co.  28,  b;  1  Thomas's  Co.  Litt  448,  note  F  and  449,  note  (9); 
Bac  Abridg.   \nnuity,  C,  Com.  Dig.  Annuity,  E. 

a  Co.  Litt.   U4,  b. 
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or  the  receipt  of  rents  of  the  pTemises,  did  not  of  themselTes  amotmt 
to  a  reentry."  The  court  refased  to  give  the  instruction,  being  of 
opinion  that  it  was  competent  for  the  said  Schofield,  the  actual 
tenant,  to  waive  any  of  the  formalities  required  by  law  for  his 
benefit. 

Now,  however  correct  may  be  the  opinion  of  the  court  of  this  right 
of  waiver  upon  general  principles,  still,  the  question  is,  whether  with 
reference  to  the  actual  terms  of  the  pleadings  and  issue  before  the- 
jury,  the  instruction  prayed  for  was  not  such  as  ought,  upon  princi- 
ples of  law,  to  have  been  given.  It  is  wholly  immaterial,  whether 
the  pleadings  might  not  have  been  so  framed  upon  the  facts  as  to 
have  presented  a  complete  defence  to  the  action.  The  instruction 
prayed  has  reference  to  the  pleadings  in  the  case.  The  averment 
there  is,  that  the  plsdntiff  entered  on  the  premises  under  and  by  virtue 
of  the  condition  of  reentry  in  the  original  deed,  mentioned,  for  non- 
payment of  the  rent ;  and  upon  the  issue  joined,  this  was  the  material 
inquiry.  It  is  clear  that,  upon  such  an  issue,  no  entry  not  conform- 
ing to  that  deed,  and  no  evidence  of  an  entry  varying  from  it,  would 
be  admissible  to  support  it  The  suflSciency  of  the  evidence  before 
the  jury  to  support  the  issue  was  properly  left  for  their  consideration. 
But  the  defendant  had  a  right  to  the  instruction,  that  the  proof  must 
conform  to  the  allegations  in  the  pleadings.  For  these  reasons  we 
are  of  opinion  that  the  circuit  court  erred  in  refusing  the  above  in- 
struction ;  and  the  judgment  must  on  this  account  be  reversed  and  a 
venire  facias  de  novo  be  awarded. 


Walter  Brashear,  Appellant,  v.  Francis  West,  Thomas  M.  Wil- 
ling, AND  Henry  Nixon,  Executors  of  John  Nixon,  deceased,  and 
Henry  Nixon,  Samuel  Mifflin,  and  John  Lapselby,  Assignees 
of  Francis  West,  Appellees.  Francis  West,  Henry  Nixon, 
surviving  Executor  of  John  Nixon,  deceased,  and  Henry  Nixon, 
Samuel  Mifflin,  and  John  Lapseley,  Assignees  of  Francis 
West,  Appellants,  v.  Walter  Brashear,  Appellee. 

7  P.  608. 

An  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  his  creditors  is  not  presamp- 

tively  fraadalent. 
In  Pennsylvania,  snch  an  assignment  is  not  made  void  by  a  clause  which  exclades  all  from 

its  benefit  who  do  not  release  the  debtor  within  ninety  days. 
If  a  party  who  sues  oot  a  process  of  attachment  consents  that  the  garnishee  may  sell  the 

merchandise  in  his  hands,  he  becomes  responsible  to  the  debtor  for  any  loss  arising  there* 

from. 

The  case  is  stated  in  the  opinion  of  the  opurt. 
VOL.  X  50 
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Bibb^  for  the  appellant,  Walter  Brashear. 

Sergea/nt  and  Peters^  for  the  appellees. 

[•609],  •Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
These  are  appeals  from  a  decree  pronounced  in  the  court 
of  the  United  States  for  the  seventh  circuit  and  district  of  Kentucky, 
on  a  bill  filed  by  Walter  Brashear,  on  which  an  injunction  was 
awarded  to  stay  proceedings  on  two  judgments  obtained  against 
Mm  in  that  court,  by  Francis  West  The  final  decree  perpetuated 
the  injunction  as  to  the  sum  of  $4,011.68,  the  supposed 
[  •  610  ]  *  amount  of  a  judgment  obtained  against  the  complainant 
as  special  bail  for  West,  and  dismissed  the  bill  as  to  the 
residue,  with  ten  per  cent  damages  thereon.  Both  parties  have  ap- 
pealed to  this  court 

Francis  Brashear,  the  plaintiff,  a  resident  of  Kentucky,  being  in 
Philadelphia,  executed  two  notes  on  the  28th  of  February,  1807,  to 
Francis  West,  a  citizen  of  Philadelphia,  for  $3,527.82  each,  payable 
fifteen  months  after  date.  On  the  13th  of  July,  1808,  he  executed  a 
paper  writing,  in  Kentucky,  acknowledging  the  balance  of  an  account 
due  from  himself  to  West,  amounting  to  $2,147.76. 

The  two  notes,  executed  in  February,  1807,  were  assigned  soon 
after  their  date  to  John  Nixon  of  Philadelphia,  as  collateral  security 
for  a  debt  due  from  West  to  him. 

On  the  21st  of  April,  1807,  West  assigned  all  his  estate  to  trustees 
to  be  sold,  and  the  money  paid,  first  to  certain  preferred  creditors,  and 
afterwards  to  his  creditors  generally ;  with  a  proviso  that  no  creditor 
should  be  entitled  to  receive  any  dividend  who  should  not,  within 
ninety  days  from  the  date  of  the  deed,  execute  a  release  of  all  claims 
and  demands  upon  the  said  Francis  West,  of  any  nature  or  sort 
whatsoever. 

The  plaintiff  was  also  indebted  to  James  Latimer  of  Philadelphia, 
to  whom  he  consigned  a  quantity  of  ginseng,  with  instructions  to  pay 
the  proceeds,  after  discharging  his  own  debt,  to  certain  other  credit- 
ors of  the  consignor,  pro  rata. 

On  the  10th  of  December,  1808,  James  Latimer,  to  prevent  other 
creditors,  as  he  alleges,  from  obtaining  a  prior  lien  on  the  property  in 
his  hands,  sued  out  a  foreign  attachment  against  the  effects  of  Bra- 
shear, summoning  himself  as  garnishee,  and  requiring  bail  in  the 
sum  of  $8,000.  He  gave  immediate  notice  of  this  proceeding  to 
Brashear. 

Early  in  the  year  1809,  he  took  a  large  part  of  the  ginseng  to  him- 
self, as  purchaser,  at  six  months'  credit ;  which  he  shipped  on  his  own 
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account  to  China,  in  March  of  that  year.  In  the  following  Maj 
he  shipped  the  residue,  on  account  of  himself  and  William  Red- 
wood. 

On  the  11th  of  March,  1809,  Francis  West  sued  out  a  foreign 
attachment  to  the  use  of  his  assignees,  against  Brashear, 
and  *  summoned  Latimer  as  garnishee*     The  process  was  [  ^611  ] 
executed  the  7th  of  April. 

On  the  23d  of  September,  1809,  an  attachment  was  sued  out  by- 
Nixon's  executors,  which  was  returned  executed  on  the  9th  of  Oc- 
tober. 

The  attachments  sued  out  in  the  name  of  West,  by  his  assignees, 
and  by  Nixon's  executors,  were  prosecuted  to  judgment 

In  August,  1811,  James  Latimer  became  insolvent,  and  assigned 
all  his  property  for  the  benefit  of  his  creditors.  His  debt  to  Brashear 
amounted  to  04,985.35;  no  part  of  which  could  be  collected,  his 
whole  estate  being  absorbed  by  preferred  creditors. 

Suits  were  instituted,  in  the  name  of  Francis  West,  on  the  notes 
assigned  to  John  Nixon,  and  on  the  acknowledged  account  herein- 
before mentioned,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky,  and  judgments  obtained  thereon.  A  bill  was 
filed  by  Walter  Brashear  to  be  relieved  firom  these  judgments. 

A  bill  alleges  that  the  assignment  to  Nixon,  and  also  that  to  Miff- 
lin and  others,  trustees  for  general  creditors,  are  fraudulent  and  void. 
It  also  alleges  that  in  September,  1808,  the  plaintifi*  had  become 
special  bail  for  the  said  Francis  in  a  suit  instituted  against  him  in 
one  of  the  courts  of  Kentucky,  by  a  certain  George  Anderson,  in 
which  judgment  was  obtained  against  him,  and  afterwards  against 
the  plaintiff  as  his  special  bail,  for  the  sum  of  $4,011.68.  That 
on  the  3d  day  of  November,  1808,  the  said  Francis  West  received 
for  the  plaintiff  0120,  from  the  commissioner  of  loans  in  the  city  of 
Philadelphia,  on  account  of  the  claim  of  William  Bush ;  to  which  the 
plaintiff  was  entitled.  And  that  the  said  Francis  West  was  respon- 
sible for  the  money  lost  by  the  plaintiff  in  the  hands  of  James  Lati- 
mer ;  that  loss  having  been  caused  by  the  attachments  sued  out  to 
attach  his  effects  in  the  hands  of  the  said  Latimer,  and  by  the  negli- 
gent and  illegal  manner  in  which  the  said  attachments  were  prose- 
cuted. 

The  answers  admit  that  the  assignment  to  Nixon  was  made  for 
the  purpose  of  securing  a  debt  due  to  him,  amounting  to 
•  rather  more  than  $2,000.     They  insist  that  the  assignment  [  *  612  ] 
to  Mifflin  and  others,  for  the  benefit  of  the  creditors  of 
West,  was  fair  and  legal ;  and  that  Brashear  had  notice  of  it  before 
he  became  special  bail  for  West  at  the  suit  of  Anderson. 
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They  contend  that  the  attachments  were  legal,  and  were  condacted 
regularly,  and  without  fraud. 

James  Latimer,  who  was  sworn  as  a  witness,  deposes  that  he 
shipped  part  of  the  ginseng  on  his  own  account,  before  the  attcu^h- 
ments  were  laid  by  the  assignees  of  West ;  and  that  he  shipped  the 
residue  after  the  attachment  sued  out  by  MifRin  and  others,  trustees 
for  the  creditors,  had  been  served.  He  says  there  was  not  any  collu- 
sion, agreement,  or  consent  between  the  executors  of  Mr.  Nixon,  or 
the  assignees  of  Mr.  West  and  himself,  that  the  pro|>erty  or  money 
attached  should  remain  in  his  hands,  should  be  shipped  abroad,  or 
used  or  disposed  of  in  any  way ;  other  than  the  consent  of  the  as- 
signees of  Mr.  West,  that  the  ginseng  might  be  sold ;  which  consent 
was  after  their  attachment,  and  before  that  of  Mr.  Nixon's  executors ; 
nor  was  there  any  consent  on  the  part  of  the  said  assignees  or  exec- 
utors to  any  delay  or  procrastination  of  payment  on  his  part 

The  court  admitted  and  allowed  the  claim  to  a  set-off  for  the  money 
paid  by  the  plaintiff  as  special  bail  for  West,  at  the  suit  of  Anderson, 
but  rejected  the  other  claims. 

It  is  admitted  that  Nixon's  executors  have  no  interest  in  the  notes 
assigned  to  their  testator,  beyond  the  debt  intended  to  be  secured  ; 
and  to  that  extent  their  claim  cannot  be  controverted.  The  sug- 
gestions made  in  the  bills  against  it,  are  unsupported ;  and  are  denied 
in  the  answer. 

The  first  inquiry  is  into  the  validity  of  the  general  assignment  to 
Mifflin  and  others,  trustees  for  the  creditors  of  West 

This  instrument  conveys  to  Samuel  Mifflin,  John  Lapseley,  and 
Henry  Nixon,  all  his  estate,  real,  personal,  and  mixed,  in  trust  to  sell 
the  same  as  soon  as  conveniently  may  be,  and  to  collect  all  debts 
due  to  the  said  West,  and  to  pay  and  discharge  the  debts  due  from 
him,  first  to  certain  prieferred  creditors,  and  afterwards  to  creditcMrs 
generally ;  "  provided,  nevertheless,  that  none  of  the  above  described 
creditors  shall  be  entitled  to  receive  any  part  or  dividend  of  the  prop* 
erty  hereby  conveyed,  or  its* proceeds,  who  shall  not,  within 
[  •eiS  ]  ninety  days  from  the  date  *  hereof,  sign  and  execute  a  full 
and  complete  release  of  all  claims  and  demands  i^n  the 
said  Francis  West,  of  any  nature  or  sort  whatsoever." 

This  deed  was  executed  on  the  2lst  day  of  April,  1807 ;  was 
acknowledged  before  the  mayor  of  the  city  of  Philadelphia  on  the 
22d,  and  was  recorded  in  the  proper  office  of  the  city  and  county  on 
the  27th  of  the  same  month.  Its  validity  appears  never  to  have  been 
questioned  in  the  State  of  Pennsylvania. 

The  objections  made  to  it  in  argument  are :  — 

1.  That  the  creditors  were  not  consulted. 
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2.  That  they  do  not  appear  to  have  assented  to  the  deed. 

3.  That  possession  was  not  delivered. 

4.  That  the  assignment  is  in  general  terms. 

5.  That  it  excludes  all  creditors  who  shall  not,  within  90  days, 
execute  a  release  of  all  claims  and  demands  on  the  said  Francis 
West,  of  any  nature  or  sort  whatsoever. 

1.  It  is  not  necessary  to  the  validity  of  a  deed  of  assignment  that 
creditors  should  be  consulted,  though  the  propriety  of  pursuing  such 
a  course  will  generally  suggest  it,  where  they  can  be  conveniently 
assembled.  But  be  this  as  it  may,  it  cannot  be  necessary  that  the 
fact  should  appear  on  the  face  of  the  deed.  Had  it  been  material,  it 
ought  to  have  been  suggested  in  the  biU.  The  fact  would  then  have 
been  put  in  issue,  and  might  have  been  proved. 

2.  The  s€une  answer  may  be  given  to  llie  second  objection.  The  biL 
does  not  allege  the  refusal  of  the  creditors  to  assent  to  the  deed  of 
assignment.  That  fact  is  not  put  in  issue.  The  acceptance  of  the 
trust  by  the  trustees,  and  the  acquiescence  of  the  creditors  for  more 
than  twenty  years,  afford  presumptive  evidence  in  favor  of  their 
assent ;  and  that  is  sufficient,  in  a  case  in  which  it  is  not  made  a 
subject  of  direct  inquiry  by  the  pleadings. 

3.  The  real  estate  passed  by  delivery  of  the  deed.  The  claims  on 
firashear  were  not  objects  of  delivery.  They  could  be  assigned  only 
in  equity;  and  notice,  when  given,  consummated  the  assignment. 
The  question  of  delivery  is  not  made  in  the  proceedings.  It  is  not 
alleged  that  West  retained  possession  of  any  part  of  the  property 
conveyed  in  the  deed.  Fraud  may  be  given  in  evidence,  but  is  not 
to  be  presumed. 

•  4.  It  is  also  objected  that  the  assignment  is  in  general  [  *  614  ] 
terms,  and  that  no  schedule  of  the  property  is  annexed. 

That  a  general  assignment  of  all  a  man's  property  is,  per  se^ 
fraudulent,  has  never  been  alleged  in  this  country.  The  right  to 
make  it  results  from  that  absolute  ownership  which  every  man  claims 
over  that  which  is  his  own.  That  it  is  a  circumstance  entitled  to 
consideration,  and  in  many  cases  to  weighty  consideration,  is  not  to 
be  controverted.  If  a  man  were  to  convey  his  whole  estate,  and 
afterwards  to  contract  debts,  there  would  be  much  reason  to  suspect 
a  secret  trust  for  his  own  benefit  The  transaction  would  be  closely 
inspected,  and  a  sweeping  conveyance  of  his  whole  property  would 
undoubtedly  form  an  important  item  in  the  testimony  to  establish 
fraud.  So,  in  many  other  cases  which  might  be  adduced.  But  a 
conveyance  of  all  his  property  for  the  payment  of  his  debts,  is  not  of 
this  description.  It  is  not  of  itself  calculated  to  excite  suspicion. 
Creditors   have  an  equitable   claim  on   all  the  property  of  their 

50* 
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debtor ;  abd  it  is  his  duty,  as  well  as  his  right,  to  devote  the  whole 
of  it  to  the  satisfaction  of  their  claims.  The  exercise  of  this  right, 
by  the  honest  performance  of  this  duty,  cannot  be  deemed  a  firaud. 
If  transferring  every  part  of  his  property,  separately,  to  individua. 
creditors  in  payment  of  their  several  debts,  would  be  not  only  fair 
but  laudable,  it  cannot  be  fraudulent  to  transfet  the  whole  to  trus- 
tees for  the  benefit  of  alL 

In  England,  such  an  assignment  could  not  be  supported,  becau^ 
it  is  by  law  an  act  of  bankruptcy,  and  the  law  takes  possession  of  a 
bankrupts  estate  and  disposes  of  it.  But,  in  the  United  States, 
where  no  bankrupt  law  exists  for  setting  aside  a  deed  honestly  made 
for  transferring  the  whole  of  a  debtor's  estate,  for  the  payment  of  his 
debts,  the  preference  given  in  this  deed  to  favored  creditors,  though 
liable  to  abuse,  and  perhaps  to  serious  objections,  is  the  exercise  of 
a  power  resulting  from  the  ownership  of  property,  which  the  law  has 
not  yet  restrained.     It  cannot  be  treated  as  a  fraud. 

5.  The  5th  and  most  serious  objection  is,  that  the  deed  excludes 
all  creditors  who  shall  not,  within  90  days,  execute  a  release  of  all 
claims  and  demands  on  the  said  Francis  West,  of  any  nature  or  kind 

whatsoever. 
[  •  615  ]  •  The  stipulation  cannot  operate  to  the  exemption  of  any 
portion  of  a  debtor's  property  from  the  payment  of  his  debts. ' 
K  a  surplus  should  remain  after  their  extinguishment,  that  would  be 
rightfully  his.  Should  the  fund  not  be  adequate,  no  part  of  it  is 
relinquished.  The  creditor  releases  his  claim  only  to  the  future 
labors  of  his  debtor.  If  this  release  were  voluntary,  it  would  be 
unexceptionable.  But  it  is  induced  by  the  necessity  arising  from  the 
certainty  of  being  postponed,  to  all  those  creditors  who  shall  accept 
the  terms  by  giving  the  release.  It  is  not  therefore  voluntary.  Hu- 
manity and  policy,  however,  both  plead  so  strongly  in  favor  of  leav- 
ing the  product  of  his  future  labor  to  the  debtor,  who  has  surrendered 
all  his  property,  that,  in  every  commercial  country  known  to  us> 
except  our  own,  the  principle  is  established  by  law.  This  certainly 
furnishes  a  very  imposing  argument  against  its  being  deemed  fraud- 
ulent. 

The  objection  is  certainly  powerful,  that  its  tendency  is  to  delay 
creditors.  If  there  be  a  surplus,  this  surplus  is  placed,  in  some  degree, 
out  of  the  reach  of  those  who  do  not  sign  the  release,  and  thereby 
entitle  themselves  under  the  deed.  The  weight  of  this  argument  is 
felt ;  but  the  property  is  not  entirely  locked  up.  A  court  of  equity, 
or  courts  exercising  chancery  jurisdiction,  will  compel  the  execu- 
tion of  the  trust,  and  decree  what  may  remain  to  tiiose  creditors 
who  have  not  acceded  to  the  deed.     Yet  we  are  far  from  being 
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satisfied  that,  upon  general  principles,  such  a  deed  ought  to  be 
sustained. 

But  whatever  may  be  the  intrinsic  weight  of  this  objection,  it 
seems  not  to  have  prevailed  in  Pennsylvania.  The  construction 
which  the  courts  of  that  State  have  put  on  the  Pennsylvania  statute 
of  frauds  must  be  received  in  the  courts  of  the  United  States. 

In  Lippincott  and  Annesley  o.  Barker,  2  Binney,  174,  this  ques- 
tion arose,  and  was  decided,  after  elaborate  argument,  in  favor  of  the 
validity  of  the  deed.  This  decision  was  made  in  1809,  and  has,  we 
understand,  been  considered  ever  since  as  settled  law. 

In  Pierpont  and  Lord  t;.  Graham,  4  Wash.  232,  the  same  ques- 
tion was  made,  and  -was  decided,  by  Judge  Washington, 
in  favor  of  the  validity  of  the  deed.  This  decision  *  was  [  *  616  j 
made  in  1816.  We  are  informed  of  no  contrary  decision 
in  the  State  of  Pennsylvania,  and  must  consider  it  as  the  settled 
construction  of  their  statute.  The  vaJidity  of  the  deed  cannot  now 
be  controverted,  no  actual  fraud  being  imputed  to  it 

2.  The  assignment  of  the  debt  due  from  Brashear  to  West  being 
valid  in  equity,  has  Brashear  a  right  to  set  ofi*,  in  equity,  against 
judgments  obtained  for  the  use  of  the  assignees  in  the  name  of 
West,  his  claims  against  West  for  the  money  paid  to  Anderson,  and 
for  the  money  received  on  Bush's  claim  ? 

The  question,  whether  he  might  have  availed  himself  of  these 
ofisets  at  law,  does  not  now  arise.  Can  he  avail  himself  of  them  as 
plaintiff  in  equity  ? 

That  a  chose  in  action  is  assignable  in  equity,  is  not  controverted. 
Equity  will  protect  and  enforce  the  assignment  IS  subsequent  to 
its  being  made,  and  before  notice  of  it,  any  counter  claims  be  ac- 
quired by  the  debtor,  these  claims  may  unquestionably  be  sustained. 
But  if  they  be  acquired  after  notice,  equity  will  not  sustain  them. 
If  it  were  even  true  that  they  might  have  been  offered  in  evidence, 
in  a  suit  at  law,  brought  in  the  name  of  the  assignor,  he  who  has 
neglected  to  avail  himself  of  that  advantage,  cannot,  after  the  judg- 
ment, avail  himself  of  such  discounts  as  plaintiff  in  equity.  To 
deprive  a  party  of  the  fruits  of  a  judgment  at  law,  it  must  be  against 
conscience  that  he  should  enjoy  them.  The  party  complaining  must 
show  that  he  has  more  equity  than  the  party  in  whose  favor  the  law 
has  decided.  This  cannot  be  done  in  a  case  like  the  present,  unless 
the  equity  of  the  debtor  accrued  before  notice  of  the  assignment 

The  right  to  these  discounts,  then,  depends  on  the  fact  of  notice. 

The  assignment  was  made  on  the  21st  of  April,  1807.  In  Sep- 
tember,* 1808,  Brashear  became  special  bail  for  West,  in  a  suit  insti- 
tuted  by  George  Anderson.     The  bill  alleges  that,  at  the  time  of 
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becoming  special  bail,  Brashear  had  no  notice  of  the  assignment 
The  answer  avers  that  he  had  notice. 

It  is  contended  in  argument,  that  the  fact  of  notice  is  not  suffi- 
ciently proved  by  the  answer.  This  cannot  be  admitted.  The 
defendant  has  a  judgment  at  law,  and  the  plaintiff  comes  into  court 
to  set  aside  that  judgment  by  his  superior  equity.  He  must  show 
that  equity. 

A  circumstance  appears  in  evidence  which  has  some  ten- 
[  •  617  ]  dency  *  to  support  the  answer.  In  July,  1808,  the  account 
was  settled  between  Brashear  and  West,  and  the  balance 
acknowledged.  This  account  calculates  interest  up  to  the  21st  of 
April,  1808,  the  day  on  which  the  assignment  was  made ;  and  strikes 
the  balance  on  that  day.  The  coincidence  countenances  the  belief 
that  the  calculation  of  interest  stopped  on  that  day,  because  the 
account  was  then  transferred;  and  increases  the  probability  that 
West,  who  acknowledged  the  account,  was  informed  of  the  reason. 

We  think,  then,  that  Brashear,  having  had  notice  of  the  assign- 
ment when  he  became  special  bail  for  West,  cannot  be  permitted  to 
set  off  the  money  paid  on  that  account  against  the  judgment,  unless 
he  was  induced  to  trust  West  by  the  conduct  of  the  assignees.  Of 
this,  we  find  no  evidence  in  the  record. 

The  money  received  by  West  for  Bush's  claim  is  a  still  later  trans- 
action, and  is  consequently  subject  to  the  same  rule. 

5.  The  last  point  to  be  considered  is  the  claim  of  Brashear  to  com- 
pensation for  the  loss  of  the  money  attached  in  the  hands  of  Latimer. 

The  bill  charges  that  this  money  would  have  been  paid  by  Lati- 
mer, had  he  not  been  restrained  by  the  attachments ;  that  those  suits 
were  wilfully  or  negligently  procrastinated  by  the  plaintiffs,  whose 
duty  it  was  to  have  brought  them  to  a  conclusion,  and  to  have  ob- 
tained the  money  which  ought  to  have  been  adjudged  to  them,  before 
Latimer  became  insolvent;  and  ftirther,  that  the  effects  attached 
ought  to  have  been  secured  by  measures  which  the  law  authorize<l, 
but  which  were  totally  omitted. 

The  answers  deny  these  charges,  and  aver  that  the  suits  were 
prosecuted  with  diligence,  and  every  step  taken  to  secure  the  debts 
which  the  law  prescribed. 

The  first  impression  would  be  that  the  creditors  who  sued  out  their 
attachments  were  desirous  of  obtaining  their  money,  and  would  not 
intentionally  interpose  obstacles  to  the  accomplishment  of  their  object 
It  may  also  be  stated  with  some  confidence,  that  those  who  sue  out 
process  authorized  by  law,  are  not  responsible  for  the  loss  consequent 
from  that  process,  unless  that  loss  is  produced  by  the  improp^ 
use  made  of  it.     The  charges  made  in  the  bill  and  denied  in  the 
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answers,  must  be  *  supported  by  evidence,  or  the  plaintiflf  [  *  618  ] 
cannot  prevail.     He  relies  on  the  proceedings  in  the  attach- 
ment as  furnishing  this  evidence. 

The  writ  sued  out  by  the  assignees  of  Francis  West,  in  his  name, 
was  returnable  to  June  term,  1809.  The  defendant  not  appearing, 
judgment  was  rendered  against  him  at  the  third  term,  on  the  20th 
of  January,  1810,  which  was  as  soon  as  by  the  course  of  the  court  it 
was  attainable.  No  further  step  appears  to  have  been  taken  in  this 
cause.  The  court  is  not  satisfied  that,  had  a  scire  facias  been  sued 
out  against  the  garnishee,  judgment  could  have  been  obtained  before 
he  became  insolvent. 

Nixon's  executors  sued  out  their  attachment  in  October,  1809,  and 
obtained  judgment  at  the  third  term  by  default  A  writ  of  inquiry 
of  damages  was  awarded  in  March  and  executed  in  June  term,  1811, 
and  final  judgment  rendered  for  $8,328.30,  the  damages  assessed  by 
the  jury.  A  scire  facias  was  immediately  sued  out  against  Latimer, 
the  garnishee,  returnable  to  September  court  In  the  preceding 
August,  Latimer  became  insolvent 

The  only  delay  with  which  Nixon's  executors  can  be  chargeable  is 
the  interval  between  the  rendition  of  the  judgment  and  the  awarding 
of  the  writ  of  inquiry. 

Is  this  delay  so  culpable  as  to  charge  the  executors  with  the  loss 
resulting  fi-om  the  insolvency  of  Latimer?  In  pursuing  this  inquiry, 
the  situation  of  the  parties  and  of  the  cause  must  be  taken  into  view. 

When  this  attachment  was  sued  out,  no  property  on  which  it  could 
be  served  was  in  the  hands  of  the  garnishee.  The  ginseng  had 
been  all  shipped  by  Latimer,  and  the  money  in  his  hands  had  been 
attached  by  himself  and  by  the  assignees  of  West,  both  of  which  had 
a  right  to  prior  satisfaction.  Had  they  proceeded  with  as  much  expe- 
dition as  the  course  of  the  court  would  admit,  to  ascertain  the  amount 
of  their  damages,  and  to  sue  out  upon  the  judgment  for  those  dam- 
ages a  scire  facias  against  the  garnishee,  there  must  have  been  some 
complexity  and  delay  in  ascertaining  the  amount  of  the  prior  claims 
of  the  attachments  of  Latimer  and  of  West's  assignees,  both  of  which 
had  priority  to  theirs.  It  is  not  shown  that  a  judgment  against  the 
garnishee  could  have  been  obtained  before  he  became  insol- 
vent At  any  rate,  there  was  much  reason  to  *  believe  that  [  *  619  ] 
the  affair  would  be  more  expeditiously  aa  well  as  more  satis- 
factorily arranged  by  the  parties  themselves. 

In  November,  1809,  Nixon's  executors  addressed  a  letter  to  Walter 
Brashear,  informing  him  of  their  attachment,  as  well  as  of  that  issued 
by  West's  assignees,  and  urging  him  to  make  provision  for  the  sum 
which  would  remair  due  after  exhausting  the  fund  in  the  hands  of 
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LatiDier.  The  letter  condades  with  saying:  "  We  think  a  direction 
from  you  to  Mr.  Latimer  to  pay  over  the  balance  due  on  your  gin- 
seng on  the  attachments,  would  save  you  much  interest,  as  many 
months  must  elapse  before  the  law  will  possess  either  the  assignees 
or  us  of  our  legal  claims." 

The  record  shows  that  the  proceedings  of  the  executors  were  em- 
barrassed by  the  claims  of  West's  assignees,  on  account  of  the  surplus 
due  on  the  notes  assigned  to  John  Nixon  after  payment  of  his  debts. 
In  a  letter  of  the  7th  of  March,  1810,  to  the  assignees,  they  say : 
"  Enclosed  is  our  reply  of  the  28th  ultimo  to  Mr.  West's  objections 
to  the  account  of  the  late  Mr.  Nixon,  as  rendered  on  his  assignment. 
You  will  oblige  us  by  considering  our  remarks,  and  withdrawing  all 
opposition  to  our  attachment  on  Dr.  Brashear's  property  in  the  hands 
of  Lafimer.  You  certainly  can  demand  of  us  a  settlement,  and  we 
must  pay  over  to  you  any  thing  recovered  beyond  what  will  satisfy 
the  just  demand  of  Mr.  Nixon's  estate."  The  letter  referred  to  is  also 
in  the  record.  It  shows  that  Mr.  West  made  specific  objections  to 
their  claims. 

After  judgment  against  Latimer,  the  executors  consulted  counsel, 
whose  opinion  was  that  the  garnishee  might  safely  pay  the  money  in 
his  hands  into  court.  The  letter  communicating  this  opinion  is  in 
the  record.  Mr.  Latimer  states  the  fact  in  his  deposition,  but  says 
that  his  counsel  thought  differently. 

Late  in  1810,  or  early  in  1811,  Dr.  Brashear  was  in  Philadelphia. 
The  executors  addressed  a  letter  to  him  of  the  2d  of  February,  in 
which  they  say :  "  We  beg  leave  to  call  your  attention  to  the  follow- 
ing letter,  and  to  state,  your  funds  in  Mr.  Latimer's  hands  must  He 
without  interest  under  the  attachment  until  they  are  divided,  unless 
you  order  him  to  pay  over  the  same  in  the  proportions  that  are  due ; 
first,  to  Mr.  West's  assignees,  for  the  balance  of  your  account  as  set- 
tled with  Mr.  West  when  in  Kentucky ;  and  what  remains 
[  •  620  ]  on  the  two  *  notes  in  our  possession,  as  stated  in  our  letter 
of  the  4th  of  November  last,  together  $7,055.63." 

In  a  letter  to  Dr.  Brashear,  after  the  failure  of  Latimer,  they  say : 
"  It  was  our  hope  that  before  your  departure  for  Kentucky  an  arrange- 
ment would  have  been  made  by  you  with  Mr.  Latimer,  which  would 
have  enabled  us  to  have  received  from  your  effects  in  his  hands  the 
amount  of  your  notes  in  our  possession.  In  this  expectation  we  were 
disappointed.  Being  left  to  legal  remedy  under  the  attachment, 
judgment  has  been  had,  &c." 

It  appears  that  Dr.  Brashear  had  full  knowledge  of  the  attachments, 
and  might  have  directed  Mr.  Latimer  to  bring  the  money  into  court 
He  was  himself  in  Philadelphia,  and  might  then  have  arranged  the 
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business  according  to  his  own  judgment.  He  does  not  appear  to 
have  taken  any  step  to  facilitate  its  tei^ination.  He  might  have 
given  special  bail,  and  have  released  the  attached  effects.  He  has 
not  done  so. 

We  think  the  delay  of  Nixon's  executors  to  proceed  with  the  exe- 
cution of  the  writ  of  inquiry  to  assess  damages,  is  accounted  for,  and 
that  it  is  by  no  means  certain  that,  had  they  proceeded  with  the 
utmost  dispatch,  they  could  have  forced  the  money  out  of  the  hands 
of  the  garnishee  before  his  failure.  We  think  that  more  blame  at- 
taches to  Dr.  Brashear  than  to  the  executors,  and  that  the  loss  is  to 
be  ascribed  to  himself  in  a  greater  degree  than  to  them. 

The  attachment  sued  out  by  the  assignees  of  Mr.  West,  in  his 
name,  is  attended  by  different  circumstances,  and  presents  a.  question 
of  more  difficulty.  The  interval  between  their  judgment  and  the  fail- 
ure of  Latimer  was  nineteen  months.  Their  claim  on  the  fond  due 
from  Latimer  to  Brashear  had  priority  to  that  of  any  other  creditor. 
Mr.  Brashear  states,  in  his  deposition,  that  a  part  of  the  ginseng,  more 
than  one  third,  was  in  his  possession  when  the  attachment  for  the 
use  of  the  assignees  was  served.  This  ginseng  was  soon  afterwards 
shipped  by  himself  and  another  on  their  own  account,  and  the  sale 
was  made  with  the  consent  of  the  assignees. 

The  act  "about  attachments"  directs  that  the  manner  of  executing 
the  writ  "  shall  be  by  the  officer's  going  to  the  house,  or  to  the  person 
in  whose  hands  or  possession  the  defendant's  goods  or  effects  are  sup- 
posed to  be,  and  then  and  there  declaring,  in  the  presence 
of  one  or  more  credible  persons  in  the  *  neighborhood,  that  [  *  621  ] 
he  attacbeth  the  same  goods  or  effects.  From  and  after 
which  declaration,  the  goods,  money,  or  effects,  so  attached,  shall  re- 
main in  the  officer's  power,  and  be  by  him  secured,  in  order  to  answer 
and  abide  the  judgment  of  the  court  in  that  case,  unless  the  garnishee 
will  give  security  therefor." 

The  language  of  the  act  seems  to  require  that  the  specific  prop- 
erty attached  should  be  taken  into  possession  by  the  officer,  unless 
the  garnishee  will  give  security  therefov.  At  all  events,  the  law 
provides  positively  that  they  shall  remain  in  his  power.  The  reason- 
able construction  of  the  act  would  seem  to  be,  that  if  the  officer 
leaves  them  in  possession  of  the  garnishee  without  security,  he  is 
himself  surety  for  their  forthcoming ;  and  in  the  mean  time  he 
retains  the  power  to  remove  them.  The  possession  of  the  gar- 
nishee must  be  virtually  his  possession ;  and  thus  that  power  of  the 
officer  over  the  attached  effects  which  the  law  requires  would  be 
preserved. 

Mr.  Sergeant,  in  his  Treatise  on  Attachment,  pp.  14,  15,  says, 
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•*  there  can  be  no  difficulty  in  the  service  of  the  writ  in  this  case,  wheie 
the  property  is  shown  to  the  officer,  and  is  admitted  by  the  person  in 
possession  to  be  the  property  of  the  defendant  in  the  attachment  as 
alleged  or  supposed  by  the  plaintiff.  But  the  garnishee  may  conceal 
the  alleged  property,  or  contest  the  ownership,  liability,  &c  And  of 
these  and  other  circumstances,  the  officer  cannot  judge,  but  they  are 
subsequently  to  be  examined  into  and  decided  upon  by  interrogatories 
or  by  evidence  on  trial."  In  these  cases,  the  officer  would  not  be 
bonnd  to  take  possession  or  security  from  the  garnishee,  unless  in- 
demnified by  the  plaintiff 

In  consequence  of  these  and  other  difficulties,  Mr.  Sergeant  con- 
tinues :  "  The  usual  practice  is,  where  there  is  a  garnishee,  merely  to 
serve  a  copy  of  the  writ  of  attachment  on  the  person  named  as 
garnishee  with  notice  annexed  by  the  officer,  that,  by  virtue  of  the 
writ  of  which  that  is  a  copy,  he  attaches  all  and  singular  the  goods 
and  chattels  of  the  defendant  in  his  hands  or  possession,  and  sum- 
mons him  as  garnishee  ;  in  which  case  the  return  of  the  officer  is  in 
the  same  general  terms ;  leaving  the  existence,  nature,  extent,  and 
liability  of  the  property  to  be  developed  in  the  subsequent  proceed- 
ings by  interrogatory  or  by  evidence  on  the  trial 

In  the  case  at  bar,  the  officer  proceeded  in  what  Mr.  Ser- 
[•622]  geant  'says,  is  the  usual  manner.  The  service  and  the 
return  were  general,  and  the  property  remained  in  the  pos- 
session of  the  garnishee.  Yet  there  was  no  concealment  of  the  prop- 
erty, nor  contest  about  the  ownership.  The  difficulties  which  caused 
the  practice  stated  by  Mr.  Sergeant  did  not  arise.  We  are  not  in- 
formed whether  this  practice  is  miderstood  in  Pennsylvania  to  have 
so  far  changed  the  law,  that  no  responsibility  is  in  any  case  incurred 
by  the  officer  who  leaves  the  attached  effects  in  the  hands  of  the 
garnishee  without  security;  nor  are  we  informed  whether  these  effects 
are  supposed  to  remain  in  the  power  of  the  officer. 

They  must  undoubtedly  be  to  a  certain  extent  in  the  custody  of 
the  law.     If,  under  this  modern  practice,  they  are  understood  to  be. 
confided  by  the  law  to  the  garnishee,  still,  he  must  keep  them  safely, 
and  he  is  not  at  liberty  to  change  them,  to  convert  them  into  money, 
or  to  exercise  any  act  of  ownership  over  them. 

The  attachment  for  the  use  of  the  assignees  was  served  in  April, 
1809,  and  before  the  attached  effects  were  shipped  to  China  by  the 
garnishee  on  account  of  himself  and  William  Redwood.  The  as- 
signees, as  is  stated  by  the  garnishee,  consented  to  the  sale.  They 
have  then,  by  their  own  acts,  aided  the  garnishee  in  violating  the 
confidence  reposed  in  him  by  the  law,  and  the  duty  growing  out  of 
that  confidence.     If  the  goods  were,  in  legal  contemplation,  still  in 
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the  power  of  the  officer,  they  have  combined  with  the  garnishee  to 
take  them  out  of  his  power.  By  this  act  a  total  loss  has  been  pro- 
duced. By  converting  this  ginseng  into  a  debt  due  from  the  gar- 
nishee, they  have  made  it  his  interest,  if,  in  declining  circumstances, 
to  interpose  obstacles  to  the  regular  course  of  the  law,  and  to  delay 
the  proceedings  as  far  as  might  be  in  his  power.  He  refused  to  bring 
the  money  into  court  when  urged  to  do  so  by  Nixon's  executors.  It 
is  not  probable  that  he  v^ould  have  refused  to  produce  the  ginseng. 
The  plaintiff,  on  the  most  reasonable  presumption,  has  lost  the  value 
of  the  ginseng  which  was  attached  in  the  name  of  West  for  his  as- 
signees, by  this  unjustifiable  interference.  We  think  them  legally 
responsible  for  this  loss. 

The  counsel  for  West's  assignees  contend  that  the  testimony  of 
Latimer  ought  not  to  be  regarded,  because,  supposing  the  fact  to  be 
as  charged  in  the  bill,  it  is  not  proved  as  charged.  The 
•  allegation  of  the  bill  is  that  the  attaching  creditors  "  per-  [  *  623  ] 
mitted  the  whole  fund  to  remain  subject  to  the  manage- 
ment of  Latimer,  even  assenting  and  encouraging  its  export"  Lat- 
imer says,  "  there  was  not  any  collusion,  agreement,  or  consent  be- 
tween the  executors  of  Mr.  Nixon,  or  the  assignees  of  Mr.  West  and 
myself,  that  the  property  or  money  attached  should  remain  in  my 
hands,  should  be  shipped  abroad  or  should  be  used  or  disposed  of  in 
any  way,  other  than  the  consent  of  the  assignees  of  Mr.  West  that 
the  ginseng  might  be  sold ;  which  consent  was  after  their  attachment 
and  before  that  by  Mr.  Nixon's  executors. 

At  a  time,  then,  when  the  ginseng  was  placed  in  the  custody  of 
the  law,  and  withheld  from  the  control  of  Brashear  by  the  attachment 
of  West's  assignees,  they  consented  to  its  being  taken  out  of  the 
custody  of  the  law  and  sold.  The  loss  of  the  article,  so  far  as  we 
can  judge,  is  the  consequence  of  this  consent.  That  they  did  not 
mention  its  exportation,  in  terms,  is  we  think  unimportant  The 
place  of  sale  was  not  prescribed.  The  foreign  was  the  ultimate  and 
the  best  market  for  the  article.  An  unlimited  power  to  sell,  given  to 
a  person  in  the  habit  of  exporting  it  to  China,  without  mentioning 
the  place  of  sale,  included,  and  must  have  been  understood  to  include 
a  power  to  dispose  of  it  in  the  usual  manner. 

The  assignees  also  insist  that  the  accounts  furnish  cause  for  be- 
lieving that  the  witness  is  mistaken,  in  supposing  that  part  of  the 
ginseng  was  shipped  after  their  attachment  was  levied. 

If  any  obscurity  exists  in  the  testimony,  the  difficulty  may  be 
removed  by  leaving  the  fact  to  be  investigated  in  the  circuit 
court. 

The  assignees  also  insist  on  the  fact  that  Latimer  was  the  agent 
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of  Brasbear  for  the  purpose  of  selling  his  ginseng;  and  mnst  still  be 
considered  as  his  agent  in  the  sale  itsel£  He  most,  therefore,  be  un- 
derstood as  selling  with  the  consent  of  Brasheai,  as  well  as  with  that 
of  the  assignees. 

But  the  attachment  suspended  all  power  of  selling  under  the 
authority  given  by  Brasbear.  To  implicate  him  in  this  transaction, 
some  actual  interference  on  his  part  must  be  shown.  None  is  even 
alleged.  It  is  not  to  be  presumed;  for  Latimer  could  not  have 
paid  the  proceeds  of  the  ginseng  to  Brasbear  while  the  attachment 
remained. 

The  counsel  have  insisted  that. the  attaching  creditors 
[  •  624  ]  could  •  not  have  taken  the  property  out  of  the  hands  of  the 
garnishee.  Admitting  them  to  state  the  law  of  Pennsyl- 
vania correctly,  and  we  cannot  doubt  it,  still,  the  property  was  in  the 
custody  of  the  law,  and  would  have  remained  safely  in  its  custody, 
so  far  as  we  are  informed  by  the  testimony,  had  not  the  assignees 
consented  to  the  removal  of  that  protection. 

We  are  of  opinion  that  the  plaintiff  ought  to  have  been  allowed  a 
credit  for  the  amount  of  the  ginseng  sold  by  the  garnishee  with  the 
consent  of  the  assignees  of  West,  and  shipped  by  Latimer,  for  him- 
self and  Redwood.  But  that  he  ought  not  to  have  been  allowed  a 
credit  for  the  money  paid  by  him  as  special  bail  for  George  An- 
derson. The  decree  is  to  be  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  reform  the  said  decree  according  to 
this  opinion.     The  parties  to  bear  their  own  costs  in  this  court 

The  same  decree  was  entered  in  the  case  of  West  and  others  v. 
Brasbear. 

UP.  61;  8  0.610. 


The  Heirs  of  P.  F.  Dub6urq  de  St.  Colobcbb,  Appellants,  v.  Thb 

United  States. 

7  P.  625. 

A  decree  was  reyersed,  and  the  case  remanded,  because  a  complex  account  had  not  been 
referred  to  a  master.    The  court  wonld  not  examine  it 

Appeal  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

Livingston^  for  the  appellants. 

Taney,  (attorney-general,)  for  the  United  States. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
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The  United  States  had  obtained  judgment  against  P.  F.  Dubourg 
de  St.  Colombe,  in  his  lifetime,  for  a  large  sum  of  money.  This 
judgment  was  revived  after  his  death ;  or  in  the  law  language  of 
Louisiana,  declared  executory ;  and  the  property  of  which  he  died 
possessed,  ordered  to  be  seized  and  sold  to  satisfy  the  demand  of  the 
^Tnited  States. 

The  heirs  of  P.  F.  Dubourg  de  St.  Colombe  filed  their  bill,  praying 
an  injunction  to  stay  proceedings  at  law  on  this  judgment. 

The  bill  alleges  that  the  estate  of  their  parents  was  held  in  com- 
mon at  the  death  of  their  mother,  and  that  the  moiety  belonging  to 
their  mother  descended  at  her  death  on  them,  and  was  not  liable  for 
debts,  afterwards  contracted  by  their  father.  It  also  alleges  that  they 
were  infants,  and  that  their  father  took  possession  of  their  estate, 
which  he  had  wasted  to  an  amount  exceeding  his  effects  in  their 
hands.  The  law  of  Louisiana,  they  say,  gave  them  a  lien  at  the 
death  of  their  mother  on  all  the  estate  of  their  father,  to  the  extent  of 
this  waste,  exempt  from  the  claim  of  any  subsequent  creditor. 

•  Several  witnesses  were  examined,  and  several  documents  [  *  626  "J 
filed  to  prove  the  amount  of  the  estate,  at  the  death  of  their 
mother.  The  accounts  are  complex  and  intricate.  The  judge  ex- 
amined them,  and  being  of  opinion  that  the  estate  was  insolvent  at 
the  death  of  the  mother,  dissolved  the  injunction  and  decreed  costs. 
This  has  been  understood  to  be  a  final  decree,  and  to  be  equivalent 
to  dismissing  the  bill.     The  plaintiffs  appealed  to  this  court. 

We  are  of  opinion  that  a  complex  and  intricate  account  is  an  unfit 
subject  for  examination  in  court,  and  ought  always  to  be  referred  to 
a  commissioner  to  be  examined  by  him  and  reported,  in  order  to  a 
final  decree.  To  such  report  the  parties  may  take  any  exceptions ; 
and  thus  bring  any  question  they  may  think  proper  before  the  court 
The  decree  therefore  is  reversed,  and  the  cause  remanded  to  the  court 
of  the  United  States  for  the  eastern  district  of  Louisiana,  with  direc- 
tions to  refer  the  account  to  a  commissioner,  with  instructions  to 
settle  and  report  the  amount  of  the  estate  at  the  death  of  the  wife, 
in  order  to  a  final  decree ;  and  to  state  such  matters  specially  as  he 
may  think  necessary,  or  as  either  party  may  require. 


Ex  parte  Juan  Madrazzo. 

7  P.  627. 

Mr.  White  presented  a  libel,  in  the  admiralty,  against  the  State  of 
Georgia. 
The  libel  stated  in  substance  that  the  State  was  in  iK)8se8sion  of 
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certain  slaves  and  of  the  proceeds  of  the  sales  of  certain  others,  in 
which  the  plaintiff  had  an  interest,  and  that  these  slaves  had  been 
brought  into  the  United  States  after  an  illegal  capture,  and  had  been 
taken  possession  of  by  the  State. 

[  •  632  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  case  is  not  a  case  where  the  property  is  in  custody 
of  a  court  of  admiralty,  or  brought  within  its  jurisdiction,  and  in  the 
possession  of  any  private  person.  It  is  not,  therefore,  one  for  the 
exercise  of  that  jurisdiction.  It  is  a  mere  personal  suit  against  a 
State  to  recover  proceeds  in  its  possession,  and  in  such  a  case  no 
private  person  has  a  right  to  commence  an  original  suit  in  this  court 
against  a  State. 

U  H.  103. 


GrEORGE  W.  WaRD,  AND  RiCHARD  K.  CaLL,  REGISTER  AND  RECEIVER 

OF  THE  United  States,  Appellants,  v.  Lewis  Gregory.     Same, 
Appellants,  v.  Jacob  Robinson  and  F.  Swearingen. 

7  P.  633. 
Proceedings  by  mandamus  mast  be  brought  up  by  writ  of  error,  not  by  appeal. 

Appeals  from  the  court  of  appeals  of  the  territory  of  Florida,  con- 
firming an  order  of  the  superior  court  issuing  a  writ  of  mandamus. 

On  motion  of  Mr.  White,  the  court  ordered  the  appeals  to  be  dis- 
missed, the  proceedings  being  at  law,  and  writ  of  error  the  only 
proper  remedy. 

♦ 

Ez  parte  Martha  Bradstreet,  in  the  Matter  of  Martha   Brad- 
street,  Demandant. 

7  P.  634. 

When  the  demand  in  the  declaration  is  not  for  money,  and  the  nature  of  the  action  does  not 
require  the  value  of  the  thing  demanded  to  be  stated  in  the  declaration,  the  practice  of 
this  court,  and  of  the  circuit  courts,  is  to  allow  the  value  to  be  given  in  evidence. 

And  where  the  district  court  of  the  northern  district  of  New  York,  having  circ4iit  court  pow- 
ers, dismissed  certain  writs  of  right  because  the  value  of  the  land  demanded  was  net 
averred  in  the  declaration,  a  writ  of  mandamus  was  awarded,  ordering  the  judge  to  reinstate 
aU  the  cases  and  proceed  to  try  them. 

The  judge  of  the  district  court  of  the  United  States  for  the  north- 
ern district  of  New  York,  made  his  return  to  a  rule  to  show  cause 
why  a  writ  of  mandamus  should  not  issue,  granted  at  the  last  term, 
6  Pet  774,  and  Mr.  Beardsley  was  heard  in  support  of  the  return, 
and  Mr.  Jones^  contra.     The  substance  of  the  return  will  be  found 
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recited  in  the  writ  of  numdamusj  which  follows  the  opinion  of  the 
court 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  647  J 

After  hearing  counsel,  and  considering  the  cause  shown 
by  the  honorable  the  judge  for  the  court  of  the  United  States  for  the 
northern  district  of  New  York ;  this  court  is  of  opinion  that  it  ought 
not  to  exercise  any  control  over  the  proceedings  of  the  district  court 
in  allowing  or  refusing  to  allow  amendments  in  the  pleadings ;  but 
that  every  party  has  a  right  to  the  judgment  of  this  court  in  a  suit 
brought  by  him  in  one  of  the  inferior  courts  of  the  United  States, 
provided  the  matter  in  dispute  exceeds  the  sum  or  value  of  $2,000. 

In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  requirje  the  value  of  the  thing  demanded  to  be  stated 
in  the  declaration,  the  practice  of  this  court,  and  of  the  courts  of  the 
United  States,  is,  to  allow  the  value  to  be  given  in  evidence.  In 
pursuance  of  this  practice,  the  demandant  in  the  suits  dismissed  by 
order  of  the  judge  of  the  district  court,  had  a  right  to  give  the  value 
of  the  property  demanded  in  evidence,  at  or  before  the  trial 
of  the  cause ;  and  would  *  have  a  right  to  give  it  in  evi-  [  *  648  ] 
dence  in  this  court  Consequently,  he  cannot  be  legally 
prevented  from  bringing  his  case  before  this  tribunal  The  court 
doth  therefore  direct  that  a  mcmdamtis  be  awarded  to  the  judge  of  the 
court  of  the  United  States  for  the  northern  district  of  New  York, 
requiring  the  said  judge  to  reinstate,  and  proceed  to  try  and  adjudge 
according  to  the  right  of  the  case,  the  several  writs  of  right,  and  the 
mises  thereon  joined,  lately  pending  in  said  court,  between  Martha 
Bradstreet,  demandant,  and  Apollos  Cooper  et  al.  tenants. 

The  following  mandamus  was  issued  by  order  of  the  court 

United  States  of  America,  ss. 

To  the  honorable  Alfred  Concklin,  judge  of  the  district  court  of 
the  United  States  for  the  northern  district  of  New  York,  greet'mg : — 

Whereas  one  Martha  Bradstreet  hath  heretofore  commenced  and 
prosecuted,  in  your  court,  several  certain  real  actions,  or  writs  of 
right,  in  your  court  lately  pending,  between  the  said  Martha  Brad- 
street, demandant,  and  the  following  named  tenants  severally  and 
respectively,  to  wit,  Apollos  Cooper  and  others  (naming  them).  And 
whereas,  heretofore,  to  wit,  at  a  session  of  the  supreme  court  of  Ihe 
United  States,  held  at  Washington  on  the  second  Monday  of  Jan- 
uary, in  the  year  1832,  it  appeared,  upon  the  complaint  of  the  said 
Martha  Bradstreet,  among  other  things,  that  at  a  session  of  your  sai4 
court,  lately  before  holden  by  you,  according  to  law,  all  and  singular 
the  said  writs  of  right  then  and  there  pending  before  your  said  court| 

51  • 
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upon  the  several  motions  of  the  tenants  aforesaid,  were  dismissed 
for  the  reason  that  there  was  no  averment  of  the  pecuniary  value  of 
the  lands  demanded  by  the  said  demandant  in  the  several  counts 
filed  and  exhibited  by  the  said  demandant  against  the  several  tenants 
aforesaid;  which  orders  of  your  said  court,  so  dismissing  the  said 
actions,  were  against  the  will  and  consent  of  said  demandant ;  where- 
upon the  said  supreme  court,  at  the  instance  of  said  demandant, 
granted  a  rule  requiring  you  to  show  cause,  if  any  you  had,  among 
other  things,  why  a  writ  of  mcmdamtis  from  the  said  supreme  court, 
should  not  be  awarded  and  issued  to  you,  commanding  you  to  rein- 
state and  proceed  to  try  and  adjudge,  according  to  the  law  and  right 

of  the  case,  the  several  writs  of  right  aforesaid,  and  the 
[  •  649  ]  mises  therein  joined.     And  whereas,  at  the  late  session  *  of 

the  said  supreme  court  held  at  Washington  on  the  second 
Monday  of  January,  in  the  year  1833,  you  certified  and  returned  to 
the  said  supreme  court,  together  with  the  said  rule  that  after  the  mises 
had  been  joined  in  the  several  causes  mentioned  in  the  said  rule, 
motions  were  made  therein,  on  the  part  of  the  tenants,  that  the  same 
should  be  dismissed  upon  the  ground  that  the  counts  respectively  con- 
tained no  allegation  of  the  value  of  the  matter  in  dispute,  and  that 
it  did  not  therefore  appear,  by  the  pleadings,  that  the  causes  were 
within  the  jurisdiction  of  the  court;  that,  in  conformity  with  what 
appeared  to  have  been  the  uniform  language  of  the  national  courts 
upon  the  question,  and  your  own  views  of  the  law,  and  in  accordance 
especially  with  several  decisions  in  the  circuit  court  for  the  third  cir- 
cuit, (see  4  Wash.  C.  C.  Rep.  482,  624,)  you  granted  their  motions ; 
and  assuming  that  the  causes  were  rightly  dismissed,  it  follows  of 
course  that  you  ought  not  to  be  required  to  reinstate  them,  unless 
leave  ought  also  to  be  granted  to  the  demandant  to  amend  her  counts; 
and  whereas,  afterwards,  to  wit,  at  the  same  session  of  the  said 
supreme  court  last  aforesaid,  upon  consideration  of  your  said  return 
and  of  the  cause  shown  by  you  therein  against  the  said  rules  being 
made  absolute,  and  against  the  awarding  and  issuing  of  the  said 
writ  of  mandamus^  and  upon  consideration  of  the  arguments  of  coun- 
sel, as  well  on  your  behalf,  showing  cause  as  aforesaid,  as  on  behalf 
of  the  said  demandant,  in  support  of  the  said  rule,  it  was  considered 
by  the  said  supreme  court  that  you  had  certified  and  returned  to  the 
said  court  an  insufficient  cause  for  having  dismissed  the  said  actions, 
and  against  the  awarding  and  issuing  of  the  said  writ  of  mandamus^ 
pursuant  to  the  rule  aforesaid;  the  said  supreme  court  being  of 
opinion,  and  having  determined  and  adjudged  upon  the  matter  afore- 
said that  in  cases  where  the  demand  is  not  made  for  money,  and  the 
nature  of  the  action  does  not  require  the  value  of  the  thing  demanded 
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to  be  stated  in  the  declaration,  the  practice  of  the  said  supreme 
court,  and  of  the  courts  of  the  United  States,  is  to  allow  the  value  to 
be  given  in  evidence ;  that,  in  pursuance  of  this  practice,  the  demand- 
ant in  the  suits  dismissed  by  order  of  the  judge  of  the  district  court, 
had  a  right  to  give  the  value  of  the  property  demanded  in  evidence, 
either  at  or  before  the  trial  of  the  cause,  and  would  have  a 
right  to  give  it  in  evidence  *  in  the  said  supreme  court ;  con-  [  *  650  J 
sequently  that  she  cannot  be  legally  prevented  from  bringing 
her  cases  before  the  said  supreme  court ;  and  it  was  abo  then  and 
there  considered  by  the  said  supreme  court  that  the  peremptory  writ 
of  the  United  States  issue  requiring  and  commanding  you,  the  said 
judge  of  the  said  district  court,  to  reinstate  and  proceed  to  try  and 
adjudge,  according  to  the  law  and  right  of  the  case,  the  several  writs 
of  right  and  the  mises  therein  joined,  lately  pending  in  your  said 
court  between  the  said  Martha  Bradstreet,  demandant,  and  Apollos 
Cooper  and  others,  the  tenants  aforesaid ;  therefore  you  are  hereby 
commanded  and  enjoined  that  immediately  after  the  receipt  of  this 
writ,  and  without  delay,  you  reinstate  and  proceed  to  try  and  adjudge, 
according  to  the  law  and  right  of  the  case,  the  several  writs  of  right 
and  the  mises  therein  joined,  lately  pending  in  your  said  court  be- 
tween the  said  Martha  Bradstreet,  demandant,  and  the  said  Apollos 
Cooper  and  others,  the  tenants  herein  above  named,  so  that  complaint 
be  not  again  made  to  the  said  supreme  court ;  and  that  you  certify 
perfect  obedience  and  due  execution  of  this  writ  to  the  said  supreme 
court,  to  be  held  on  the  first  Monday  in  August  next  Hereof  fail 
not  at  your  peril,  and  have  then  there  this  writ. 

Witness,  the  honorable  John  Marshall,  chief  justice  of  said  supreme 
court,  the  second  Monday  of  January,  in  the  year  of  our  Lord  1833. 

W.  T.  Carrol, 
Clerk  of  the  supreme  court  of  the  United  States. 

12  P.  69;  U  p.  614 ;  8  Wal.  478 ;  6  Wal.  441 ;  7  Wal.  270,  864 ;  14  W.  166, 170; 
16  W.  270;  28  W.  608. 
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ACCOUNT. 
pRAcncB,  6;  Specific  Pebformancs,  2. 

ACTION. 

1.  An  action  for  money  lent,  or  had  and  received,  cannot  be  nudntained  on  a  collateral 
promise.    Douglass  y,  Reynolds^  415. 

2.  The  plaintiffs  being  British  subjects,  and  resident  in  England,  during  the  war  be- 
tween the  United  States  and  Great  Britain,  received  an  order  from  the  defendants 
firm,  under  which  they  purchased  goods  for  the  defendant's  firm,  and  advanced  the 
price  to  the  vendors.  The  goods  were  not  received  by  the  surviving  partner  of  the 
firm  until  after  the  close  of  the  war.  Heldj  that  an  action  for  goods  sold  and  deliv- 
ered would  not  lie  against  the  surviving  partner,  and  that  the  contract  was  illegal 
Scholefield  v.  Eichelbergery  681. 

Debt  ;  Partnership  ;  Patent,  8 ;  Rent,  2 ;  Beyenub  Laws,  2 ;  Usury. 

ADMraALTY. 
If  the  local  law  gives  a  lieft  to  material-men  for  repairs  of  a  domestic  vessel  within  the 
ebb  and  flow  of  the  tide,  it  may  be  enforced  in  the  admiralty.    Peyroux  v.  Hofoardy 
506. 

State. 

ADVERSE  POSSESSION. 
Seisin  and  Disseisin. 

AGENT. 
Dedication,  0. 

ALIEN. 
Aliens,  resident  in  the  United  States,  can  sue  in  the  conrta  of  the  United  States 
Breedlove  ▼.  NkoUt,  627. 

Descent  and  Distribution  ;  Pleading,  6. 

AMBASSADOR. 
Courts  of  tbb  United  States,  8-7. 

•     *  AMENDMENT. 

Limitations,  &c  3-5 ;  Pleading,  5 ;  Practice,  S  ;  Writ  of  Error,  10. 
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ANSWER. 
Practice,  2. 

APPEAL. 

1.  If  a  circuit  court  entertain  an  appeal  from  a  district  court  without  jurisdictaon,  thi» 
court,  on  appeal,  will  reverse  the  decree  of  the  circuit  court.  United  States  v. 
Nourse,  195. 

2.  No  appeal  is  jriven  to  the  United  States  from  a  decree  of  a  district  judge  awarding  an 
injunction  to  stay  a  warrant  of  distress  from  the  treasury,  either  by  the  act  of  May 
15,  1820,  (3  Stats,  at  Large,  592,)  which  confers  the  jurisdiction,  or  by  the  act  of 
March  3,  1803,  (2  Stats,  at  Large,  244,)  regulating  appeals  from  final  judgments 
and  decrees  in  district  courts.     lb, 

8.  The  second  section  of  this  act  of  1803  made  no  change  in  the  law  respecting  appeals 
from  district  to  circuit  courts,  except  by  reducing  the  matter  in  controversy  neces- 
sary for  an  appeal  from  $300  to  $50.  But  it  substitutes  an  appeal  for  a  writ  of 
error,  from  the  circuit  to  the  supreme  court,  in  admiralty,  prize,  and  equity  causes. 
Ih. 

4.  Though  seamen  join  in  a  libel  in  the  admiralty,  the  matter  in  dispute  is  several  with 
each  libellant,  and  the  claimant  can  appeal  only  in  regard  to  a  separate  demand  by 
a  seaman  exceeding  the  sum  of  $2,000.     Oliver  v.  Alexander^  69. 

6.  Upon  a  bill  in  equity  to  obtain  a  decree  for  a  sale  of  a  lot  of  land  to  satisfy  an 
alleged  lien  by  a  deed  of  trust,  the  matter  in  controversy  is  the  amount  of  the  debt, 
not  the  value  of  the  land ;  so  that  the  plaintiff  cannot  appeal  if  his  debt  claimed  is 
below  the  requisite  sum.     Farmers*  Bank  of  Alexandria  v.  Hooffy  441. 

6.  Where  the  property  condemned  as  forfeited,  for  an  entry  under  a  false  denomina- 
tion, was  of  greater  value  than  $2,000,  but,  if  the  duties  were  paid  and  deducted 
from  the  proceeds,  less  than  $2,000  would  remain  —  Held^  that  the  whole  value  of 
the  property  was  the  amount  in  dispute,  and  the  claimant  had  a  right  to  appeal 
United  States  v.  Eighty-four  Boxes  of  Sugar ^  541. 

7.  Where  the  record  showed  that  no  appeal  bond  was  taken,  the  appeal  was  dismissed, 
on  motion.    Boyce  v.  Grundy ^  875.  • 

8.  Under  the  act  of  March  8,  1803,  (2  Stats,  at  Large,  244,)  an  appeal,  prayed  after 
the  expiration  of  the  term,  must  be  proceeded  with  like  a  writ  of  error.  Yeaton  v. 
LenoXy  457. 

9.  Where  some  of  the  defendants,  who  were  united  in  interest  under  a  decree,  did  not 
join  in  an  appeal,  nor  appear  to  have  had  notice  and  to  have  refused  to  join,  the 
appeal  was  dismissed.     Owings  v.  Kincannon^  620. 

1 0.  The  record  stating  general>y  that  an  appeal  was  claimed  and  allowed,  and  the  ap- 
peal bond,  reciting  that  only  two  out  of  six  defendants  claimed  and  were  to  prose- 
cute the  appeal,  the  court  considered  this  as  explaining  the  general  entry,  and  the 
appeal  was  dismissed,    lb* 

Courts  op  the  United  States,  12;  Mandamus,  8. 

APPEARANCE. 
Practice,  2. 

ASSIGNMENT. 
Courts  of  the  United  States,  1  ;   Fraudulent  Conveyance  ;    Rent  ; 

United  States. 

BAIL. 
Debt,  2. 
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BANK  OF  THE  UNITED  STATES. 

1.  Uader  the  charter  of  the  Bank  of  the  United  States,  a  person  who  attempts  to  utter 
as  true  a  false  bill,  purporting  to  be  of  that  bank,  and  to  be  signed  by  the  president 
and  cashier  thereof,  is  liable  to  indictment,  although  the  persons  whose  signatures 
are  forged  were  not  president  and  cashier  of  that  bank.  United  States  v.  Turner^ 
427. 

2.  A  draft  drawn  by  the  president  of  a  branch  of  the  Bank  of  United  States  on  the 
principal  bank,  is  not  a  bill,  within  the  clauses  of  its  charter  which  provide  for  the 
offences  concerning  forged  bills.     United  States  v.  Brewster^  440. 

Bills  of  Exchange,  &c.  5. 

BILL  OF  REVIEW. 
Judgment,  6-8. 

BILL  OF  REVIVOR. 
Evidence,  18. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Notice  to  an  indorser,  left  with  a  fellow-boarder  at  a  private  boarding-house,  where 
the  indorser  lodged,  he  being  absent,  is  sufficient.  The  Bank  of  the  United  States 
V.  Hatch,  104. 

2.  A  contract  by  the  holder  with  the  drawer  of  a  bill,  for  a  valuable  consideration,  to 
continue  an  action  against  the  latter,  founded  on  the  bill,  to  the  next  term,  dis- 
charges the  indorser.     lb, 

3.  An  indorser  is  not  a  competent  witness  to  prove  that  when  a  prior  indorser  put  his 
name  on  the  note  he  did  so  under  a  representation  that  sufficient  bank  stock,  to 
secure  payment  of  the  note,  had  been  pledged  by  the  maker,  and  that  his  liability 
would  be  merely  nominal.     Bank  of  the  United  States  v.  Dunn,  20. 

4.  Nor  can  oral  evidence,  to  that  effect,  be  allowed  to  control  the  contract  of  the  in- 
dorser.    lb. 

6.  Nor  had  the  president  and  cashier  of  a  branch  of  the  Bank  of  the  United  States 
authority  to  bind  that  bank  by  such  a  representation.    lb. 

Constitution  of  the  United  States,  1 ;    Debt,  1 ;  Law  and  Fact  ;  Pay- 
ment; Usury. 

BOND. 

1.  If  a  bond,  drawn  to  be  executed  by  two  sureties,  be  signed  by  only  one,  and  by 
him  be  delivered  as  an  escrow,  to  operate  as  his  deed  when  the  other  shall  have 
signed  and  delivered  it,  he  is  not  bound  until  such  signature  and  delivery  by  the 
other  surety, — aliter,  if  the  first  who  signs  delivers  it  as  his  deed.  Duncan*s  Heirs 
V.  United  States,  635. 

2.  An  official  bond  of  a  paymaster,  executed  at  New  Orleans,  is  governed  by  the  com- 
mon law.    I  b. 

8.  A  paymaster  gave  a  bond  to  secure  the  faithful  performance  of  his  duty  within  a 
certain  district ;  he  was  a  defaulter ;  the  presumption  is,  that  his  defalcation  arose 
out  of  transactions  within  his  district,  though  it  appears  he  made  some  payments  out 
of  the  district     lb. 

BURDEN  OF  PROOF. 
Though  the  burden  of  proof  is  in  many  cases  on  the  party  who  has  peculiar  means  of 
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knowledge,  the  rule  is  not  univenal,  and  the  circtunBtances  of  this  caae  afford  an 
exception.    Qreerde(rf*$  Le$$e€  y.  Birtk^  126. 

Revenue  Laws,  4. 

CAPIAS  AD  SATISFACIENDDM. 

COUBTS  OP  THE  UNITED   StATES,  12.  IS. 

CHEROKEE  NATION. 
Constitutional  Law,  1. 

CITATION. 
Writ  of  Error,  9. 

COLLECTOR. 
Forfeiturb. 

CONDITION. 
PuBuo  Lands,  16. 18. 

CONSTITUTIONAI.  LAW. 

1.  The  law  of  Georgia,  which  subjected  to  punishment  all  white  persons  residing  within 
the  limits  of  the  Cherokee  nation,  and  authorized  their  arrest  within  those  limits, 
and  their  forcible  removal  therefrom,  and  their  trial  in  a  court  of  the  State,  was 
repugnant  to  the  constitution,  treaties,  and  laws  of  the  United  States,  and  so  void ; 
and  a  judgment  against  the  plaintiff  in  error,  under  color  of  that  law,  was  reyersed 
by  this  court,  under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.) 
Worcester  y.  Georgia^  214. 

2.  The  provision  in  the  5th  amendment  i»f  the  constitution,  declaring  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensation,  is  only  a  limi- 
tation of  the  power  of  the  United  States;  it  is  not  applicable  to  the  legislation  of  the 
several  States.    Barron  v.  City  of  Baltimore,  464. 

8.  The  ultimate  opinion  delivered  by  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat  258,  was  concurred  in  and  adopted  by  the  three  judges  who 
were  in  the  minority  on  the  general  question,  and  has  settled  the  law  involve** 
therein.    Boyle  v.  Zacharie,  142,  291. 

Judgment,  &c  6.  7 ;  State  ;  Statxttes. 

CONTRACT. 
Action,  2;  Lien. 

COSTS. 
Judgment,  &a  4. 

COUNTERFEITING. 
Bank  of  the  United  States. 

COURTS  OF  THE  UNITED  STATES. 

L  The  payee  of  a  note,  at  its  date,  was  a  citizen  of  the  same  State  as  the  maker;  sob- 
sequently,  he  became  a  citizen  of  another  State,  and  then  indorsed  the  note  to  a 
citizen  of  the  latter  State.  Held,  that  the  indorsee  might  sustain  an  action  in  the 
circuit  court  in  his  own  name,  the  case  not  being  within  the  exception  in  the  lltb 
section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78.)    Kkkman  y.  HamUon,  8. 


INDEX  615 

2.  An  aferment  thai  the  defendant  is  a  naturalized  citizen  of  the  United  States,  and 
resides  in  Louisiana,  and  the  plaintiff  is  a  citizen  of  France,  is  sufficient  to  give 
jurisdiction  to  a  circuit  court     Gassies  y.  Ballon^  866. 

3.  On  a  writ  of  error  to  a  state  court,  the  record  of  which  was  understood  to  show  that 
the  character  of  consul-general  of  the  king  of  Saxony  did  not  exempt  the  defendant 
from  being  sued  in  the  state  court,  the  judgment  was  reversed.  Davis  v.  Packard^ 
486. 

4.  This  is  not  a  mere  personal  privilege.  It  is  a  privilege  of  the  foreign  sovereign, 
that  his  representative  shall  be  sued  only  in  the  courts  of  the  United  States,  with 
which  government  alone  he  has  relations ;  and  it  is  not  waived  by  an  omission  ti 
plead  it  to  the  action.    Ih. 

6.  The  plain  tiff  in  error  sued  out  of  the  court  of  errors  of  New  York,  a  writ  of  error 
to  the  supreme  court  of  that  State,  and  assigned  as  an  error  in  fact,  that  hu  was 
consul-general  in  the  United  States  for  the  king  of  Saxony ;  the  defendants  in  error 
answered  that  this  did  not  appear  by  the  record  of  the  supreme  court ;  the  coui-tof 
errors  affirmed  the  judgment  of  the  supreme  court;  on  a  writ  of  error  from  this 
court  under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  86,)  —  Heldy 
First,  That  this  court  can  notice  nothing  which  took  place  in  the  state  court  unless  it 
appears  on  the  record.    Davis  v.  Packard^  1 7. 

6.  Second,  That  it  is  sufficient  if  it  appears  an  act  of  congress  was  applicable  to  the 
case,  and  was  misconstrued  against  the  plaintiffs'  claim.    Ih. 

7.  Third,  That  this  did  appear,  and  this  court  had  jurisdiction.    lb, 

8.  This  court  has  not  jurisdiction  under  the  act  of  April  29,  1802,  §  6,  (2  Stats,  at 
Large,  159,)  upon  a  certificate  of  division  respecting  the  marshal's  poundage  on  an 
execution.    Bank  of  the  United  States  v.  Greeny  11. 

9.  The  construction  of  a  statute  of  limitations  of  Tennessee  being  well  settled  by  a 
series  of  decisions  of  the  highest  court  of  that  State,  differently  from  what  was  un- 
derstood by  this  court  when  it  made  a  former  decision,  and  subsequently  thereto, 
that  decision  was  overruled,  and  the  rule  fixed  by  the  state  court  was  adopted. 
Green  v.  NeaTs  Lessee^  119. 

10.  When  the  demand  in  the  declaration  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be  stated  in  the  declara- 
tion, the  practice  of  this  court,  and  of  the  circuit  courts,  is  to  allow  the  value  to  be 

.     given  in  evidence.     Ex  parte  Bradstreety  604. 

11.  And  where  the  district  court  of  the  northern  district  of  New  York,  having  circuit 
court  powers,  dismissed  certain  writs  of  right  because  the  value  of  the  land  de- 
manded was  not  averred  in  the  declaration,  a  wnt  of  mandamus  was  awarded,  order- 
ing the  judge  to  reinstate  all  the  cases  and  proceed  to  try  them.    lb, 

1 2.  The  circuit  court  of  the  District  of  Columbia  having  awarded  a  ca.  sa,  to  collect  a 
fine,  and  the  defendant  being  in  custody  under  that  process,  this  court  has  jurisdic- 
tion to  award  a  writ  of  habeas  corpus  to  inquire  into  the  legality  of  the  imprison- 
ment under  this  process,  it  being  a  case  of  appellate  jurisdiction.  Ex  parte  Wat- 
kins,  569. 

18.  The  prisoner  not  having  been  brought  into  court  on  the  return  term,  and  being 

held  solely  under  the  ca,  sa,  his  imprisonment  was  Dlegal.    lb. 
Alien;    Appeal;    Equity,!;   Forfeiture,!;   Nonsuit;   Public  Lands,  8 ; 

State. 

COVENANT. 
Rent,  l. 

CRIMES  AGAINST  THE  UNITED  STATES. 
The  8d  section  of  the  act  of  congress  entitled  "An  act  more  effectually  to  provide  for 
VOL  X.  52 
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the  punishment  of  certain  crimes  against  the  United  States,  and  for  other  purposes,* 
passed  March  8, 1825,  (4  Stats,  at  Large,  115,)  adopted  only  the  laws  of  the  several 
States  in  force  at  the  dme  of  its  enactment.     Uiiked  States  v.  Patdj  68. 

DEATH. 
Public  Lands,  4. 

DEBT. 

1.  Under  the  laws  of  North  Carolina,  adopted  by  Tennessee,  an  action  of  debt  by  an 
iii(loi*see,  will  lie  on  a  promissory  note,  and  such  an  action  of  debt  was  not  barred 
by  any  statute  of  limitations  of  Tennessee.     Kirkman  v.  Hamilton^  8. 

2.  Debt  on  a  recognizance  of  bail,  is  an  original  action,  and  need  not  be  brought  in 
the  court  in  which  the  judgment  was  rendered.    Davis  v.  Packard,  486. 

DECREE. 
Judgment,  &c 

DEDICATION. 

1.  If  the  owner  of  a  tract  of  land  dedicate  it  to  the  pubUc  use  as  an  open  square  of  a 
city,  for  the  convenience  and  accommodation  of  the  inhabitants,  the  public  acquire  a 
vested  right  to  its  possession  for  that  use,  and  the  owner  or  his  representatives  cannot 
maintain  an  action  of  ejectment  to  recover  possession  of  it  City  of  Cincinnati  v. 
Whitens  Lessee,  179. 

2.  To  constitute  such  a  dedication  the  legal  title  need  not  pass  from  its  owner,  nor  is  it 
necessary  that  any  grantee  of  the  use  should  be  in  existence ;  all  that  is  required  is 
the  assent  of  the  owner  of  the  land  to  the  use,  and  the  actual  enjoyment  of  the  use, 
for  such  a  length  of  time  that  the  public  accommo<lation  and  private  rights  might  be 
materially  affected  by  an  interruption  of  the  enjoyment.     lb. 

8.  Though  land  is  not  in  a  condition  to  be  pi^esently  used  as  a  street,  and  has  never 
been  so  used  ;  yet,  if  capable  of  being  so  used,  it  may  have  been  dedicated.  Bar' 
clay  V.  HoweWs  Lessee,  202. 

4.  Where  a  part  of  a  strip  of  land  adjoining  a  river  had  been  used  as  a  way,  and  the 
residue  was  not  in  a  condition  to  be  so  used  without  grading,  &c.,  and  the  public  au- 
thorities had  from  time  to  time  improved  more  and  more  of  it,  and  the  proprietors 
had  made  no  claim  for  thirty  years,  and  their  agent  declared,  when  the  town  was 
laid  out,  that  it  was  reserved  for  a  street  Held,  that  the  jury  would  be  warranted 
in  finding  a  dedication  of  the  whole  strip,  and  if  so  dedicated  the  proprietor  could 
not  recover.     Jb, 

6.  Declarations  of  an  agent  employed  to  lay  out  a  town,  and  return  a  plan  afterwards 
acted  on  by  his  principal,  made  while  engaged  in  the  work,  to  the  effect  that  a  cer- 
tain strip  of  ground  was  reserved  for  a  street,  are  admissible  to  prove  a  dedication  of 
the  land  to  that  use.    lb. 

6.  Though  non-user  is  important  evidence  upon  the  question  of  dedication,  it  b  not 
conclusive.    lb. 

DEED 

1.  In  New  Jersey,  the  omission  to  record  a  deed  of  real  estate,  avoids  it  only  as  again»t 
creditors  and  purchasers  of  the  grantor.     Magnxac  v.  Thompson,  518. 

2.  In  Kentucky,  a  deed  not  acknowledged  or  recorded,  passes  the  title  as  against  all 
the  world  except  creditors  of  the  grantor,  and  purchasers  from  him  without  notice. 
SirnrfPs  Lessee  v.  Davis.     Same  v.  Cecil,  59. 
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8.  In  Maryland,  a  deed  not  enrolled,  is  a  nullity ;  and  conveyances  by  ^n  insolyent  to 
his  assignee  are  not  an  exception  to  the  general  rale.  Greetdtaf^t  Lessee  v.  Uirth^ 
126. 

4.  In  a  deed  by  which  the  grantor  "  doth  grant,  except  as  is  hereinafter  excepted," 
the  exception  is  not  out  of  a  thing  previously  granted;  but  being  incorporated  into 
the  granting  clause  itself,  the  thing  excepted  is  not  granted  ;  and,  therefore,  there  is 
no  exception  of  a  thing  certain  out  of  a  thing  certain  granted.    Jb, 

5.  An  exception  of  ail  squares  and  lots  conveyed,  or  sold,  or  agreed  to  be  conveyed, 
prior  to  a  day  named>  by  three  persons,  or  either  .of  them,  is  not  void  for  uncer- 
tainty,    lb. 

6.  A  deed  called  for  a  lot  designated  on  a  town  plat  as  No.  183,  bounded  by  a  street 
and  a  river.  Held,  that  if  the  jury  were  satisfied  that  the  call  for  a  river  was  a 
mistake,  it  might  be  rejected.    Barclay  v.  HoweWs  Lessee^  202. 

7.  What  circumstances  may  be  sufficient  presumptive  proof  of  the  execution  and  de- 
livery of  a  lost  deed.     Sicard's  Lessee  v.  Davis.     Swne  v.  Cecii,  69. 

8.  The  probate  of  a  deed  by  a  witness  before  a  magistrate,  is  entitled  to  more  weight 
than  mere  evidence  of  the  handwriting  of  a  subscnbing  witness.  Crane  v.  Morris's 
Lessee^  274. 

9.  Questions  as  to  the  probate  and  registration  of  a  deed,  under  the  North  Carolina 
act  of  1 715.    Ross  v.  M*Lung^  113. 

Estoppel;  Exchange;  Pubuo  Lands,  10. 

DEFAULT. 
Mandamus,  1. 

DEMURRER. 
Pkactice,  2. 

DESCENT  AND  DISTRIBUTION. 
M  New  York,  a  citizen  cannot  inherit  collaterally  from  another  citizen,  when  the 
former  must  make  his  pedigree  through  mediate  alien  ancestors.    Levy's  Lessee  v. 
AVCartee,  47. 

DEVISE  AND  LEGACY. 
Bequest  to  the  testator's  wife  of  aJl  his  ^rsonal  estate,  **  to  and  for  her  own  use,  bene- 
fit, and  disposal,  absolutely  ;  vno  remainder  of  the  said  estate,  afler  her  deccajjc,  to 
be  for  the  use  of  the  said  Jessce  Goodwin,"  the  son  of  the  testator  —  Heldy  the 
bequest  to  the  son  cut  down  the  interest  of  the  wife  to  a  life-estate,  and  the  son  took 
a  vested  remainder.     Smith  v.  Bell^  29. 

DISCLAIMER. 
Parties,  2 

DISTRICT  OF  COLUMBIA. 
Courts  of  the  United  States,  12.  18. 

DUTIES. 
Forfeiture;  Revenue  Laws. 

EJECTMENT. 
I   In  an  action  of  ejectment  for  a  tract  of  land,  described  in  the  declaration  by  metes 
Aod  bounds,  the  jury  may  find  a  verdict  for  the  plaintiff*  as  to  part  of  the  tract,  and 
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fi)r  the  defendant  as  to  the  residue ;  and  if  they  do  so,  the  judgoumt  should  confonn 
to  the  verdict.  It  is  error  for  the  court  to  order  a  general  verdict  and  judgment  fw 
the  whole  land,  upon  such  a  finding.     M* Arthur  v.  Porter^  89. 

2.  A  general  description  of  a  lot,  as  lying  between  a  certain  street  and  river,  is  suffi- 
cient in  ejectment    Barclay  v.  HoweWs  Lessee^  202. 

A.  A  tenant  is  estopped  to  deny  his  landlord's  title,  but  if  the  plaintiff  in  ejectment  him- 
self deny  the  validity  or  operation  of  his  contract,  he  cannot  use  it  to  create  a  tenancy, 
and  thus  estop  the  defendant    Hughes  v.  ClarksoiUe,  148. 

Dedication,  1 ;  Limitations,  &c  6. 

ENTRY. 
Public  Lands,  4-11. 

EQUITY. 

1.  The  chancery  jurisdiction  of  the  courts  of  the  United  States  is  the  same  in  all  the 
States,  and  the  rule  of  decision  is  the  same  in  alL  Its  remedies  are  not  regulated 
by  the  state  practice.    Boyle  v.  Zacharie,  297. 

2.  A  court  of  chancery,  having  jurisdiction  over  the  person  who  has  the  legal  title  to 
lands  in  another  State,  may,  by  a  decree,  force  him  to  convey  to  the  holder  of  the 
equitable  title,  for  whom  he  stands  as  a  trustee ;  but  it  cannot,  by  its  decree,  or 
through  a  deed  of  a  commissioner,  pass  that  title.     Watts  v.  Waddle,  164. 

8.  The  protection  extended  by  a  court  of  equity  to  Sk  bond  Jide  purchaser,  belongs  only 
to  the  purchaser  of  the  legal  title  without  notice  of  an  outstanding  equity.    He  who 
purchases  no  legal  title  cannot  have  this  protection.    Vallier  v.  Hinde,  469. 
Judgment,  &c.  8 ;  Limitations,  &c.  2-9 ;  Public  Lands,  16. 

ESTOPPEL. 
A  recital  of  a  lease  in  a  deed  of  release  operates  as  an  estoppel,  which  works  on  the 
interest  in  the  land,'  and  binds  not  only  the  parties,  but  privies  in  blood,  in  estate 
and  in  law.     Crane  v.  Morris's  Lessee,  274. 

Ejectment,  8. 

EVIDENCE. 

1.  There  are  many  facts,  particularly  geographical,  the  knowledge  whereof  is  derivable 
from  othtsr  sources  than  parol  proof,  which  the  court  may  judicially  notice.  Peyroitx 
V.  Howard,  606. 

2.  Historical  facts  of  general  and  public  notoriety  may.be  proved  by  reputation,  and 
that  reputation  may  be  established  by  historical  works,  of  known  character  and  ac- 
curacy. But  evidence  of  this  sort  is  confined  in  a  great  measure  to  ancient  iacti 
which  do  not  presuppose  better  evidence  in  existence ;  and  where,  from  the  nature 
of  the  transaction,  or  the  remoteness  of  the  period,  or  the  public  and  general  recep- 
tion of  the  facts,  a  just  foundation  is  laid  for  general  confidence.  Morris  v.  Harmer's 
Heirs,  658. 

3.  The  work  of  a  living  author,  who  is  within  the  reach  of  the  process  of  the  court, 
can  hardly  be  deemed  of  this  nature.    He  may  be  called  as  a  witness.    /6. 

4.  The  plat  of  the  lots  in  the  city  of  Cincinnati,  made  under  the  authority  of  the 
owner  of  the  site  of  the  city,  and  which  had  been  generally  recognized  and  used  in 
the  surveys  of  the  lots  laid  down  in  the  same,  was  properly  admitted  as  evidence  of 
reputation.    /  h, 

6.  Ancient  boundaries  and  landmarks  may  be  proved  by  reputation.    Boardman  ▼. 

Reed's  Lessees,  186. 
6.  In  a  writ  of  capias,  by  which  an  action  was  commenced,  the  two  defendants  were 
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described  as  merchants,  and  surviving  partners  of  a  firm ;  in  the  first  count  of  the 
declaration,  a  promise  by  them,  as  surviving  partners,  was  alleged ;  in  the  second 
count,  the  promise  declared  on  was  by  "  the  said  defendants  j'' —  Heldy  that  evidence 
of  a  promise,  made  afler  the  death  of  the  deceased  partner,  was  admissible  under 
the  second  count     Schimmelpennick  v.  7\imer,  1. 

7.  A  treasury  transcript  is  admissible  in  evidence  for  a  surety  to  prove  the  date  of  a 
payment  credited  in  the  account.     Cox  v.  United  StateSy  83. 

B.  The  board  of  commissioners  of  the  navy  hospital  fund  not  being  required  by  any 
act  of  congress  tp  record  its  proceedings,  oral  evidence  of  its  acts  is  admissible 
United  Stales  v.  FiUebrown,  386. 

9.  Though,  where  it  is  not  possible  from  lapse  of  time  to  offer  evidence  of  handwriting, 
by  a  witness  who  had  seen  the  party  write,  a  comparison  of  handwriting  of  the  docu- 
ment to  be  proved  with  other  writings  known  to  be  hb,  may  be  heard,  yet  generally 
it  is  not  to  be  allowed.     Strother  v.  Lucas^  367. 

10.  Where  an  original  deed  should  have  been  in  the  possession  of  the  plaintiff's 
grantor,  and  he  was  applied  to  and  furnished  a  bundle  of  papers  which  he  said  were 
all  he  had  relating  to  the  lands,  and  the  deed  in  question  was  not  found  in  the 
bundle,  and  there  were  no  circumstances  of  suspicion,  —  Held,  that  it  was  not  neces- 
sary to  produce  the  grantor  as  a  witness  to  prove  the  loss  of  the  deed,  that  due  dili- 
gence had  been  used  to  obtain  it,  and  secondary  evidence  was  admissible.  Minor 
T.  TUlotsony  407. 

11.  On  trial  of  an  indictment  for  violating  the  act  of  April  20,  1818,  (3  Stats,  at  Large, 
447,)  by  issuing  a  commission  to  cruise  i^ainst  a  foreign  prince  at  peace  with  the 
United  States,  secondary  evidence  of  the  existence  and  contents  of  the  commission 
is  admissible,  according  to  the  usual  rules  of  evidence.  United  States  v.  Reyhum, 
143. 

1 2.  Evidence  having  been  given  that  the  commission  was  on  board  of  the  vessel  en- 
gaged in  a  cruise,  and  in  the  possession  of  J.  C,  her  commander, — against  whom 
several  bench  warrants  having  been  issued,  returns  of  nan  est  were  made,  —  Held^ 
that  secondary  evidence  was  thus  rendered  competent    1  b. 

1 3.  It  was  not  necessary  to  apply  to  the  foreign  government  for  a  copy  of  the  com- 
mission,   lb, 

14.  Primd  facie  evidence  of  a  feet  is  such  as,  in  judgment  of  law,  is  sufficient  to  estab- 
lish the  fact ;  in  the  absence  of  all  controlling  or  discrediting  evidence,  it  is  conclu- 
sive, and  the  jury  are  bound  so  to  regard  it  If  they  refuse  to  do  so,  the  court 
should  set  aside  their  verdict    Kelly  v.  Jackson,  286. 

16.  When  primd  facie  or  presumptive  proof  has  been  made,  its  character,  as  such, 
ought  not  to  be  disregarded,  and  the  court  has  not  a  right  to  direct  the  jury  to  view 
it  otherwise  than  in  the  aspect  in  which  it  is  presented.  Crane  v.  Moiti/s  Lessee, 
274. 

]  6.  Private  laws  of  a  State,  and  proceedings  by  its  legislature  in  respect  to  the  sale  of 
estates  of  deceased  persons,  must  be  proved  as  fects,  and  not  by  certificates  of  the 
secretary  of  state,  certifying  generally  to  the  fact  that  such  laws  exist,  and  such  pro- 
ceedings have  been  had,  without  giving  transcripts  thereof.  Leland  v.  Wilkinson^ 
133. 

17.  It  is  not  error  to  exclude  legal  evidence  of  an  isolated  fact  from  which  a  jury 
would  not  be  warranted  in  drawing  any  inference  perdnent  to  the  issue.  Boardman 
V.  Reed's  Lessees,  135. 

18.  When  a  suit  has  been  revived  by  a  bill  of  revivor,  the  evidence  which  had  been 
taken  is  used  as  if  no  abatement  had  occurred.     Vattier  v.  Uinde,  469. 

19.  The  reversal  of  a  decree  does  not  annul  an  agreement  of  the  parties  as  to  the  ad« 
mission  of  evidence.    lb. 

62* 
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Bills  of  Exchange,  &c.  4;  Bubden  of  Proof;  Courts  of  the  U^iiteo 
States,  10. 11 ;  Dedication,  4.  6 ;  Deed,  7-9 ;  Exceptions,  2-4 ;  Guarantee, 
5;  Practice,  4;  Public  Lands,  19. 

EXCEPTIONS. 

1.  The  court  is  not  bound  to  repeat  to  the  jury  the  same  substantial  proposition  of 
law  in  diflferent  forms ;  it  is  sufficient  if  it  be  once  laid  down  in  an  intelligible  and 
unexceptionable  manner.     Kelly  v.  Jackson^  286. 

2.  If  evidence  be  objected  to  generally,  when  admissible,  for  any  purpose,  it  is  not 
error  to  overrule  the  objection  and  admit  the  evidence ;  the  party  objecting  should, 
in  such  a  case,  pray  an  instruction  limiting  the  effect  of  the  evidence  to  the  specific 
purpose  for  which  it  is  admissible.     lb, 

8.  A  court  is  not  bound  to  give  an  instruction  concerning  a  hypothetical  state  of  facts, 
as  to  which  there  is  no  evidence  before  the  jury.    Boardman  tr.  Reed's  Lessees,  135. 

4.  It  is  not  error  for  a  judge  to  decline  to  advise  a  jury  concerning  the  relative  weight " 
of  different  parts  of  the  evidence.     Crane  v.  Morris's  Lessee,  274. 

EXCHANGE. 
A  parol  exchange  of  lands  in  Ohio,  is  not  valid.    Morris  v.  Harmer^s  Heirs,  558 

EXECUTION. 

1.  In  modem  times,  courts  of  law  exercise  a  summary  jurisdiction,  upon  motion,  over 
executions,  and  quash  them,  without  putting  a  party  to  his  writ  of  audita  querela ; 
but  these  motions  are  addressed  to  the  sound  discretion  of  the  court,  and  their  refusal 
is  not  a  ground  for  a  writ  of  error.     Boyle  v.  Zacharie,  29  7. 

2.  Though  the  forms  and  modes  of  proceeding  under  writs  of  execution  in  the  State 
have  been  adopted  by  congress,  they  are  not  controlled  by  collateral  restrictions 
which  the  State  has  imposed  on  its  courts,  and,  though  an  injunction,  by  a  state 
law,  may  operate  as  a  supersedeas,  this  does  not  govern  executions  from  the  courts 
of  the  United  States.    lb. 

3.  At  common  law,  a  supersedeas  must  come  before  a  levy,  otherwise  the  sheriff*  may 
sell  on  a  venditioni     lb. 

4.  Though,  after  the  reversal  of  an  erroneous  judgment,  the  defendant  has  a  right  to 
recover  back  what  he  may  have  paid,  by  a  writ  of  restitution,  or  scire  facias,  or  an 
action  at  law  against  the  creditor,  yet  what  is  done  under  the  execution  pursuant  to 
its  precept,  is  valid,  and,  so  far  as  strangers  or  third  persons  are  concerned,  is  final. 
Bank  of  the  United  States  v.  Bank  of  Washington,  3. 

5.  An  execution,  having  regularly  issued  on  an  erroneous  judgment,  was  sent  by  one 
of  the  judgment  creditors  to  the  plaintiffs  in  error,  to  be  collected  for  his  account, 
with  an  indorsement  thereon  :  "  Use  and  benefit  of  the  office  of  discount  and  deposit, 
U.  S.,  Washington  city,  C.  Nealo."  The  plaintiffs  in  error  received  the  amount,  and 
when  it  was  paid,  the  defendants  in  the  judgment  informed  the  agent  of  the  plain- 
tiffs in  error  they  intended  to  appeal  to  the  supreme  court,  and  should  expect  the 
plaintiffs  in  error  to  refund.  The  judgment  having  been  reversecL  —  Held,  the 
plaintiffs  in  error  were  not  liable  for  the  money  thus  collected.    lb. 

6.  Under  the  law  of  Tennessee,  land  having  been  attached  on  mesne  process  and  judg- 
ment rendered  by  default,  and  the  property  condemned,  and  a  venditioni  issued,  the 
division  of  the  county,  which  left  part  of  the  land  in  the  old,  and  part  in  the  new 
county,  did  not  prevent  a  sale  of  the  whole,  under  the  venditioni  TyreWs  Heirs  J 
Rountree,  545. 

Courts  of  the  United  States,  8. 
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COUKTS  OF  THE  UNITED  STATES,  12.  18. 

FOREIGN  ATTACHMENT. 
Trustee  Process. 

FORFEITURE. 

1.  The  circuit  court,  having  pronounced  a  decree  of  condemnation  m  a  case  of  seizure, 
has  jurisdiction  of  an  application  by  a  collector  to  award  to  him  his  share  of  the  pro- 
ceeds ;  it  is  an  incident  to  the  possession  of  the  principal  cause.  M*Lane  v.  United 
StaleSy  174. 

2.  The  collector's  right  to  a  distributive  share  of  a  forfeiture  is  inchoate,  and  may  be 
released  by  the  government,  until  the  proceeds  are  actually  received  for  disttibution ; 
but  whatever  is  reserved  out  of  the  forfeiture,  b  reserved  as  well  for  the  seizing 
officer,  as  for  the  government.     lb, 

8.  This  principle  applied  to  the  reservation  of  double  duties,  on  the  release  of  certain 
cargoes  under  a  special  act  of  congress.    lb. 

Revenue  Laws,  3.  4. 

FORGERY. 
Bank  of  the  United  States. 

FRAUDS,  STATUTE  OF. 
Exchange. 

FRAUDULENT  CONVEYANCE 

1.  An  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  his  creditors,  is  not 
presumptively  fraudulent    Brashear  v.  West,  589. 

2.  In  Pennsylvania,  such  an  assignment  is  not  made  void  by  a  clause  which  excludes 
^1  from  its  benefit  who  do  not  release  the  debtor  within  ninety  days.    lb. 

Husband  and  Wife. 

GEORGIA. 
Constitutional  Law,  1. 

GRANT. 
Public  Lands,  18. 14. 16.  18. 19.  21.  22. 

GUARANTEE. 

1 .  A  letter  stating  that  "  our  friend,  C.  H.,  to  assist  him  in  business,  may  require  your 
aid  from  time  to  time,  either  by  acceptance  or  indorsement  of  his  paper,  or  advances 
in  cash.  In  order  to  save  you  from  harm  in  doing  so,  we  do  hereby  bind  ourselves, 
severally  and  jointly,  to  be  responsible  to  you  at  any  time,  for  a  sum  not  exceeding 
S8,000,  should  the  said  C.  H.  fail  so  to  do,**  is  a  continuing  guarantee.  Douglass  v. 
Reynolds,  415. 

2  The  words  of  a  guarantee  are  to  be  taken  as  strongly  against  a  guarantor  as  their 
sense  will  admit,     lb, 

5.  A  party  giving  a  guarantee  is  entitled  to  know  whether  it  is  accepted  witliin  a 
reasonable  time  after  its  acceptance.    lb. 
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4.  Under  a  condnoing  guarantee,  notice  need  not  be  given  to  the  guarantor  of  each 
credit  given,  or  liability  incurred ;  but,  when  the  transactions  under  the  guarantee 
are  all  closed',  notice  should  be  given,  within  a  reasonable  time,  of  the  amount  for 
which  the  guarantors  are  held  responsible ;  and  also,  within  a  reasonable  time,  de- 
mand should  be  made  on  the  debtor,  and  notice  of  his  de&ult  given  to  the  guarantor. 
Doug/ass  v.  Reynolds^  415. 

6.  In  an  action  upon  a  guarantee,  the  plaintiff  may  show  that  he  relied  and  acted  on  it 
in  making  advances,  or  giving  credit.    1  b, 

HABEAS  CORPUS. 
Courts  of  the  United  States,  12. 13. 

HUSBAND  AND  WIFE. 

1.  To  render  an  antenuptial  settlement  void,  as  a  fraud  on  creditors,  both  parties  must 
concur  in  or  have  cognizance  of  the  fraud ;  they  must  cooperate  in  the  originsJ  de- 
sign, at  the  time  of  its  concoction,  or  carry  it  into  effect  with  notice  that  it  is  fraud- 
ulent    Magniac  v.  Thompson^  518. 

2.  Marriage  is  a  consideration  of  the  greatest  value,  in  contemplation  of  law,  to  sup- 
port such  a  settlement.    Ih, 

3.  By  a  valid  antenuptial  settlement,  the  wife  becomes  a  creditor  of  the  husband,  and 
after  marriage  he  may  prefer  that  debt    lb. 

IMPprSONMENT. 
Action;  Courts  of  the  United  States,  12.  IS. 

INDIAN  NATION. 
United  States,  2. 

INDICTMENT. 
Robbing,  &c 

INJUNCTION. 
Execution,  &c.  2. 

INQUISITION. 
Mandamus,  1. 

INSOLVENT. 

Under  the  insolvent  law  of  Louisiana,  a  creditor  is  entitled  to  personal  notice,  and  if 

not  given,  the  proceedings,  as  to  him,  are  not  binding.    Breedlave  v.  Nicolety  527. 

Constitutional  Law,  3 ;   Deed,  8 ;  United  States. 

JOINT  DEFENDANTS. 
Appeal,  1.  9. 10;  Writ  of  Error,  1. 

JUDGMENT  AND  DECREE. 
] .  If  the  record  shows  two  pleas,  and  an  issue  and  verdict  for  defendant  on  one,  and 
no  issue  on  the  other,  a  judgment  for  the  defendant  is  not  erroneous.    Dufau  v 
Coupreifs  HeirSf  82. 
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8.  The  demand  in  a  petition  being  only  $15,000,  a  judgment  for  $20,000  is  erroneons. 

Cox  ▼.  United  Suoes,  88. 
8  A  clause  in  a  judgment,  **  subject  to  the  legal  operation  of  the  defendant's  discharge 

under  the  insolvent  laws  of  Maryland/'  does  not  operate  as  an  admission  by  the 

plaintiffs  of  their  validity,  or  give  to  them,  by  consent,  any  effect   BoyU  v.  Zacharie, 

291. 

4.  If  a  deed  is  void  at  law,  upon  its  face,  and  a  bill  to  have  it  cancelled  is  dismissed, 
the  decree  ought  to  show  that  the  coui;|b  finds  no  equitable  circumstances  to  induce 
it  to  interfere,  and  should  not  give  costs.    PeirsoU  v.  EUiolt,  42. 

5.  Under  the  act  of  May  8,  1830,  (4  Stats,  at  Large,  399,)  authorizing  the  superior 
court  of  the  territory  of  Arkansas  to  entertain  a  bUl  of  review,  to  revise  certain 
decrees  —  Heldy  1.  That  the  original  decree,  being  made  in  a  suit  in  which  the  sole 
complainant  was  a  fictitious  person,  was  a  mere  nullity.  Sampeyreac  v.  United 
States,  458. 

6.  2.  That  the  act  giving  the  new  remedy  by  bill  of  review,  was  constitutional.    lb. 

7.  8.  That  congress  had  power  to  mould  this  remedy  and  dispense  with  technical  rules 
concerning  bills  of  review.     lb. 

8.  4.  That,  as  the  original  complainant  was  fictitious,  a  forged  deed  in  that  name  gave 
no  title,  and  the  purchaser,  from,  the  grantee  in  that  deed,  acquired  no  title  which  a 
court  of  equity  could  protect    lb. 

Ejectment,  1;   Execution,  4.  5;    Mandamus,  2;    Prochein  Amy;  Public 
Lands,  17 ;  Writ  of  Error,  10. 

JURISDICTION. 
Public  Lands,  22, 

KENTUCKY. 
Deed,  2;  Public  Lands,  8-11. 

LANDLORD  AND  TENANT. 
Ejectment,  8. 

LAW  AND  FACT. 

Whether  certain  declarations  by  the  indorser  of  a  note  amounted  to  a  waiver  of  de- 
mand on  the  maker  and  notice  to  the  defendant,  or  to  a  new  promise  in  considera- 
tion of  forbearance,  are  questions  of  fact  for  the  jury,  under  instructions  from  the 
court,  not  mere  questions  of  law.     Union  Banic  of  Georgetown  v.  Magrudevy  491. 

LEASE. 
Rent. 

LEX  LOCI. 

1.  lliough  an  official  bond  of  a  navy  agent  was,  in  fact,  executed  at  New  Orleans,  it 
was  a  contract  to  be  executed  at  Washington,  and  the  liability  of  its  parties  must  be 
governed  by  the  rules  of  the  common  law.     Cox  v.  United  States,  83. 

2.  A  contract  of  suretyship,  entered  into  by  consignees  at  New  Orleans,  to  procure 
the  release  of  a  vessel  consigned  to  them  and  attached  for  a  debt  of  the  consignor, 
who  resided  at  Baltimore,  and  the  implied  obligation  of  the  consignor  to  indemnify 
them,  are  Louisiana  contracts,  and  are  not  governed  by  the  law  of  Maryland.  Boyle 
V  Zacharie,  291. 

Bond,  2.  8. 
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LIEN. 

An  express  contract  does  not  waive  a  lien  unless  it  contains  stipulataons  from  whicb  a 
waiver  of  the  lien  may  fairly  be  inferred.    Peyronx  v.  Howard^  506. 

Admiralty;  Ships,  &c 

LIAHTATIONS  OF  ACTIONS. 

1.  So  long  as  the  government  held  the  title  to  the  land  demanded,  there  could  oe  no 
adverse  possession,  to  cause  the  statute  of  limitations  to  run.     Lhidsey  t.  Miller^  304. 

2.  In  equity,  as  well  as  at  law,  a  statute  of  limitations  is  a  bar,  where  the  conflicting 
titles  are  adverse  in  their  origin,  and  one  was  equitable  and  the  other  legal.  I^IUler's 
Heirs  and  Devisees  v.  Arintyre^  24. 

8.  If  new  parties  are  made  by  amepding  a  bill  in  equity,  the  statute  of  limitation? 
docs  not  cease  to  run  in  their  favor  until  they  are  thus  made  parties.     lb, 

4.  If  an  amended  bill  sets  up  a  ne^  title,  the  statute  of  limitations  runs  against  that 
title,  till  the  filing  of  the  amended  bill.     Holmes  v.  Trout,  442. 

6.  If  a  party  amend  his  declaration  in  ejectment  by  inserting  a  new  count,  laying  a 
demise  from  a  different  lessor,  the  statute  of  limitations,  as  against  this  new  title, 
continues  to  run  till  the  amendment  is  made.  And  if  the  adverse  possession  had 
then  been  iield  more  than  twenty-years,  and  more  than  ten  years  since  the  death  of 
the  plaintiff's  ancestor,  it  is  a  bar.     Sicard*s  Lessee  v.  Davis;  Same  v.  Cecil,  59. 

6.  To  come  within  the  exception  in  the  statute  of  limitations  concerning  merchants* 
accounts,  an  action  on  the  case  must  be  founded  on  an  account  between  merchants, 
which  concerns  the  trade  of  merchandise.     Spring  v.  Gray's  Executors,  74. 

7.  A  contract  of  charter-party  on  half  profits,  though  both  parties  are  merchants,  is 
not  within  this  exception.     lb, 

8.  Proof  that  the  promisor  of  a  note,  which  had  been  discounted  at  the  bank,  was 
heard  to  say  to  a  third  person  who  congratulated  him  on  being  free  from  debt,  "  yes, 
except  one  d^-d  S500  in  the  Bank  of  Columbia,  which  I  can  pay  at  any  time,"  and 
that  this  note  was  the  only  one  of  his  then  in  the  bank,  does  not  amount  to  a  new 
promise,  nor  to  enough  to  cause  one  to  be  implied,  and  does  not  remove  the  bar  of 
the  statute  of  limitations.    Moore  v.  Bank  of  Columbia,  38. 

LOST  INSTRUMENT. 
Deed,  7;  Evidence,  10. 

LOUISIANA. 
Insolvent;  Partnership;  Public  Lands,  12. 

MANDAIMUS. 

1.  An  application  to  a  district  court,  to  set  aside  a  default  and  inquisition,  is  to  the 
discretion  of  that  court,  and  its  refusal  is  not  a  proper  subject  of  a  writ  of  manda- 
mus.   Ex  parte  Roberts;  Ex  parte  Adshead,  93. 

2.  Rule  to  show  cause  why  a  mandamus  should  not  issue  was  granted,  where  it  was 
sworn  that  the  judge  had  n^lected  or  refused  to  enter  a  judgment.  Ex  parte  Brad- 
street,  373. 

8.  Proceedings  by  mandamus  must  be  brought  up  by  writ  of  error,  not  by  appea. 
Ward  V.  Gregory  ;  Same  v.  Robinson,  604. 

Courts  of  the  United  States,  11;  Pleading,  2.  3. 
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MARSHAL. 
Courts  of  toe  United  States,  8. 

MISDEMEANOR. 

ROBBINO,  &C.  2. 

MSNOMER. 
Misnomer  of  one  of  the  plaintifis  cannot  be  alleged  after  judgment    Breedloce  ?. 
Nicolety  627. 

NEUTRALITY   LAWS. 

1.  Under  the  3d  section  of  the  act  of  April  20,  1818,  (3  Stats  at  Large,  448,)  it  is 
not  necessary  that  the  vessel  should  be  armed,  or  in  a  condition  to  conmiit  hostilities, 
on  leaving  the  United  States,  in  order  to  convict  one  indicted  for  being  concerned 
in  fitting  out  a  vessel  with  intent  that  she  should  be  employed,  &c.  It  is  sufficient 
if  the  defendant  was  knowingly  concerned  in  fitting  out  or  arming  the  vessel,  with 
intent,  &c.,  though  that  intent  should  appear  to  have  been  defeated  after  the  vessel 
sailed.     United  States  v.  Quincy,  189. 

2.  But  if  the  defendant  had  no  fixed  intention  when  the  vessel  sailed  to  employ  her 
as  a  privateer,  but  only  a  wish  so  to  employ  her  if  he  could  obtain  funds,  on  hei 
arrival  at  a  foreign  port,  for  the  purpose  of  arming  her,  then  he  is  not  guilty.   76. 

Evidence,  11-13. 

NEW  JERSEY. 
Deed,  1. 

NEW  TRIAL. 
Practice,  1. 

NEW  YORK. 
Descent  and  Distribution. 

NOLLE  PROSEQUI. 
Writ  of  Error,  5. 

NON  INTERCOURSE. 
Forfeiture. 

NONSUIT. 
A  circuit  court  has  no  authority  to  order  a  peremptory  nonsuit  against  the  will  af  the 
plaintiff.     Crane  v.  Morrises  Lessee^  274. 

NORTH  CAROLINA. 
Debt,  1 ;  Deed,  9. 

NOTICE. 
Bills  of  Exchange,  &c.  1 ;  Guarantee,  4 ;  Insoltekt 

OHIO. 
Exchange  ;  Public  Lands,  4. 
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PAEDON. 

A  pardon  is  a  priyate  though  official  act  of  the  execntiTe,  must  be  delivered  to 
and  accepted  by  the  criminal,  and  cannot  be  noticed  by  the  court  unless  it  is 
brought  before  it  judicially  by  plea,  motion,  or  otherwise.  United  States  v.-  Wilson^ 
485. 

PARTIES. 

1.  Though  the  complainant  may  be  obliged  to  join  a  party  who  is  within  the  jurisdic- 
tion in  order  to  a  final  decree,  yet  if  his  joinder  would  defeat  the  jurisdiction,  and  the 
decree  can  be  so  framed  as  not  to  afiect  his  interest,  he  may  be  stricken  out,  and  the 
suit  may  proceed  against  the  other  defendants      Vattier  v.  Hindey  469. 

2.  A  disclaimer  on  the  record,  by  a  party  who6%  name  is  stricken  out  to  sustain  the 
jurisdiction,  will  be  noticed  by  the  court  so  fiir  as  to  learn  from  it  what  his  interest 
is.    Ih, 

Limitations,  &c  8. 

PARTNERSHIP. 

By  the  law  of  Louisiana,  the  contract  of  a  mercantile  firm  creates  an  obligation  m 
$olidOy  and  two  of  the  partners  may  be  sued  thereon,  if  the  third  is  out  of  Uie  juris- 
diction.    Breedlove  v.  NicoUt^  527. 

Eyidbnob,  6. 

PATENT. 

1.  The  laws  passed  to  secure  to  inventors  an  exclusiye  right  to  their  inventions,  ought 
to  be  construed  in  the  spirit  in  which  they  were  made.     Grant  v.  Raymond^  94. 

2.  Under  the  patent  act  of  1 793,  February  21,  (1  Stats,  at  Large,  318,)  the  secretary 
of  state  had  power  to  receive  a  surrender  of  a  patent,  cancel  the  record  thereof,  and 
issue  a  new  patent  for  the  unexpired  portion  of  the  term,  when  the  defect  in  the 
specification  arose  from  mistake,  without  fraud  or  misconduct  of  the  patentee.    lb. 

8.  Though  under  the  6  th  section  of  the  act  of  1798,  a  judgment  avoiding  the  patent 
cannot  be  entered  unless  the  concealment  or  addition  shall  appear  to  have  been 
made  for  the  purpose  of  deceiving  the  public,  yet  no  action  will  lie  if  the  specification 
is  defective  under  the  8d  section.    lb. 

4.  An  alien  patentee  made  an  invention  in  England,  and  came  to  this  country  in  1817 ; 
his  invention  was  fraudulently  disclosed  in  England,  and  went  into  public  use  there, 
and  also  in  France,  in  1820  ;  the  patentee  knew  of  this  use,  but  neglected  to  apply 
for  a  patent  until  1822;  the  court  below  instructed  the  jury  that  the  patentee  bad 
slept  too  long  on  his  rights  to  be  entitled  to  the  benefit  of  a  patent  under  the  act  of 
April  17,  1800,  (2  Stats,  at  Large,  37.)  Held^  this  instruction  was  correct  Shaw 
T.  Cooper^  495. 

6.  If  a  patent  was  surrendered  for  a  defective  specification,  before  any  act  of  congrets 
on  the  subject,  the  rights  of  the  patentee  must  be  tested  by  the  law  as  it  stood  when 
the  original  patent  was  issued.    lb. 

8.  Whatever  may  be  the  intention  of  the  invento^  if  he  suffer  his  invention  to  go  into 
public  use,  by  any  means  whatsoever,  withoni  an  immediate  assertion  of  his  right, 
he  is  not  entitled  to  a  patent    lb. 

Public  Lands,  1-8. 

PAYMASTER 
Boin>,  2  8 
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PAYMENT. 

A  creditor  receiTing  notes  of  a  tilurd  person  as  a  conditional  payment,  is  bound  to  ose 
due  diligence  to  collect  them,  and  his  laches  will  render  the  payment  absolute. 
Douglass  t.  Reynolds^  416. 

PENNSYLVANIA. 
Fbaudulbnt  Conybtanob,  2;  Statutbs. 

PLEADING. 

1  Under  the  65th  section  of  the  collection  act  of  March  2, 1799,  (1  Stats,  at  Laige, 
677,)  though  the  party  is  interdicted  from  an  imparlance,  or  any  other  means  or 
contrivances  for  mere  delay,  he  is  not  shut  out  from  any  defence  upon  the  merits ; 
he  may  plead  a  tender.    Ex  parte  Davenport,  802. 

2.  The  allowance  of  double  pleading  is  not  a  matter  of  absolute  right,  and  a  writ  of 
mandamus  will  not  be  issued,  to  compel  an  inferior  court  to  permit  more  than  one 
plea  to  be  filed.    Ih. 

8.  Though  a  writ  of  mandamus  was  refused,  the  court  expressed  an  opinion  on  the 
question  of  law  which  gave  occasion  for  the  application.    Ih, 

4.  The  court  cannot  act  on  a  title  stated  only  in  a  special  replication,  filed  without 
leave  of  court     VatHer  v.  HindCy  469. 

5.  A  plea  that  all  the  promisees  are  not  joined,  filed  afier  the  trial  was  begun,  by  leave 
of  court,  may  be  stricken  out  by  its  subsequent  order.    Breedlove  v.  Nicolet,  527. 

6.  An  averment  that  the  plaintiffs  are  aliens,  not  traversed,  is  confessed.    lb. 

Ejbotment,  2;  Misnombb. 

POWER. 
To  the  due  execution  of  a  power,  a  recital  of,  or  even  an  express  reference  to  it,  is  not 
necessary;  the  intent  to  execute  it  is  matter  inpais^  to  be  collected  from  all  the 
circumstances.     Crane  v.  Morrises  Lessee^  274. 

PRACTICE 

1.  Though  this  court  does  not  regulate  the  discretion  of  the  court  below  as  to  granting 
a  new  trial,  yet  where  a  case  came  up  on  a  certificate  of  division  of  opinion  whether 
a  new  trial  should  be  granted,  and  the  division  was  upon  the  same  points  raised  by 
bills  of  exception  taken  at  the  trial  and  contained  in  the  record,  the  court  allowed 
the  argument  to  proceed,  reserving  its  judgment  until  a  writ  of  error  was  sued  out 
Orant  v.  Raymond^  94. 

2.  An  order  that  a  party  "  appear  and  answer,"  before  a  day  certain,  is  complied  with 
by  filing  a  demurrer.    New  Jersey  v.  New  York,  184. 

3.  A  case  not  being  properly  prepared  in  the  circuit  court  for  a  hearing,  a  material 
&ct  of  domicile  of  an  alleged  testator,  and  also  the  existence  and  contents  of  another 
supposed  will,  not  being  put  in  issue,  the  decree  was  reversed,  and  the  cause  re 
manded,  with  liberty  to  the  plaintiff  to  amend  his  bill    Esiho  v.  Lear^  426. 

4.  A  court  may  change  its  practice  without  written  rules ;  and  where  the  question  is 
whether  it  has  done  so,  its  own  solemn  adjudication  is  the  best  evidence.  Duncan's 
Heirs  v.  Uhked  Slates,  585. 

5.  A  decree  was  reversed,  and  the  case  remanded,  because  a  complex  account  had  not 
been  referred  to  a  master.  The  court  would  not  examine  it  Dubourg  de  St.  Co- 
Umb^s  Heirs  v.  United  Slates,  602. 

Appeal,  7-10;  Coubts  of  the  United  States,  10. 11 ;  Plbadiho,  4.  5;  Wbit 

OF  Ebbob,  1.  4.  7. 
_   VOL.  X.  53 
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PROCHEIN  AMY. 
A  prochein  amy  cannot  accept  a  release  not  oonfonnaUe  to  the  decree.    Morri$  t. 
Uarmer's  Heirs*  Lessee^  668. 

PUBLIC  LANDS. 

1.  A  patent  is  a  complete  appropriation  of  the  land  it  describes ;  and  at  law,  no  defect 
in  the  preliminary  steps  can  be  tried.  Stringer's  Lessee  v.  Young,  3  Pet.  820,  con- 
firmed.   Boardman  v.  ReecTs  Lessees,  185. 

2.  The  entire  description  in  a  patent  must  be  reasonably  construed,  to  ascertain  the 
identity  of  the  land,    lb,        * 

8.  If  a  call  is  erroneous  and  repugnant,  and  enough  remains,  after  rejecting  it,  to  iden- 
tify the  land,  the  patent  is  not  void.    lb. 

4.  An  entry  of  land  made  in  the  name  of  a  person  who  was  dead  at  the  time  of  the  en- 
try, is  a  nullity  in  the  State  of  Ohio.    McDonald's  Heirs  v.  Smalley,  109. 

6.  The  act  of  March  2,  1807,  (2  Stats,  at  Large,  424,)  was  intended  to  cure  defects  in 
entries  and  surveys,  which  had  occurred  without  fraud,  in  the  pursuit  of  a  valid  title, 
but  not  to  give  validity  to  a  title  under  a  Virginia  land  warrant,  not  within  the 
reservation  made  by  that  State  in  the  act  of  cession  of  lands  northwest  of  the  Ohia 
Lindsey  v.  Miller^s  Lessee,  804. 

6.  The  act  of  March  2,  1807,  (2  Stats,  at  Large,  424,)  to  cure  defects,  &c.,  in  entries 
and  surveys,  &c.,  extends  to  every  case  which  comes  within  the  reservation  made 
by  Virginia  in  her  act  of  cession  ;  and  a  warrant  which  in  fact  was  issued  in  virtue 
of  a  resolution  of  the  general  assembly  of  that  State,  before  the  act  of  cession,  for 
military  services  in  the  continental  line,  is  within  the  act  of  cession,  though  it  does 
not  purport  on  its  face  to  be  issued  by  virtue  of  such  resolution,  and  though  the 
term  of  service  was  not  as  great  as  was  required  by  the  standing  law  of  the  State 
for  such  grants  at  the  time  the  resolution  was  passed.     Wallace  v.  Parker,  811. 

7.  Construction  of  certain  acts  of  assembly  of  Vir^nia  concerning  lands  northwest  of 
the  Ohio  River,  namely;  the  act  of  1788,  ceding  the  lands  to  the  United  States, 
another  act  of  1 783,  for  surveying  and  apportioning  the  lands  granted  to  the  Illinois 
regiment,  and  an  act  of  1790,  an  amendment  thereof;  an  act  of  1790,  for  surveying 
and  locating  lands  granted  to  Greorge  Rogers  Clark  and  others.  HugKes  v.  Clarks-^ 
vUle,  148. 

8.  Construction  of  certain  entries  and  surveys  in  Kentucky.    Holmes  v.  Trout,  442. 

9.  A  call  for  a  survey,  which  had  not  acquired  notoriety,  will  not  of  itself  support  an 
entry ;  but  if  the  survey  called  for  has  been  made  conformably  to  a  valid  entry, 
such  a  call  may  be  good.    lb. 

10.  In  Kentucky,  the  cancellation  of  a  deed  after  its  delivery,  does  not  revest  the  title 
in  the  grantor.    lb. 

11.  Surplus  land  does  not  vitiate  a  survey,  in  Kentucky.    lb. 

12.  Under  the  acts  of  March  2, 1805,  (2  Stats,  at  Large,  324,)  and  March  8,  1807,  (S 
Stats,  at  Large,  440,)  relative  to  land  titles  in  Louisiana,  a  confirmation  by  commis- 
sioners does  not  necessarily  enure  to  the  benefit  of  the  holder  of  the  true  French 
or  Spanish  title.  And  where  the  French  owner  twice  conveyed,  and  possession  went 
ivith  the  junior  title,  and  its  holder  presented  his  claim,  and  it  was  confirmed,  and 
the  holder  of  the  elder  title  wholly  omitted  to  do  any  act  under  the  laws  of  congress, 
it  was  heldy  that  he  was  entitled  to  no  benefit  therefrom.     Sfrother  v.  Lucas,  867. 

18.  Under  the  act  of  May  23,  1828,  (4  Stats,  at  Large,  284,)  concerning  private  land 
claims  in  Florida,  the  acts  of  public  officers  of  Spain,  in  making  a  grant  of  land, 
were  presumed  to  be  done  by  legitimate  authority,  and  to  be  valid  in  the  absence  of 
fraud.     United  States  v.  Arredondo,  815. 

14.  By  the  8th  article  of  the  treaty  between  the  United  States  and  Spain,  of  February 
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22, 1819,  (8  Stats,  at  Large,  252,)  the  lands  theretofore  completely  granted  hj  the  king 
were  excepyted  out  of  the  grant  to  the  United  States.  The  original  of  that  treaty,  in 
the  Spanish  language,  not  corresponding  precisely  with  the  original  in  English,  the 
language  of  the  former  is  to  be  taken  as  expressing  the  intent  of  the  grantor  as  to 
the  lands  granted  and  reserved.     United  States  v.  Arredondo^  315. 

15.  The  words  "  in  possession  of  the  lands,"  in  the  8th  article  of  the  treaty,  do  not 
require  actual  occupancy ;  they  are  satisfied  by  that  constructive  possession  which 
is  attributed  by  the  law  to  legal  ownership.    lb. 

16.  A  condition  to  settle  two  hundred  families  on  the  land  granted,  was  held  to  be  d 
condition  subsequent,  and  that,  in  equity,  the  change  of  jurisdiction  and  circum 
stances  had  excused  its  performance.     lb, 

1 7.  An  inquisition  having  been  taken  uSider  the  Spanish  authorities,  by  which  it  was 
found  that  the  Indians  had  previously  abandoned  the  lands  granted,  this  was  h^ld 
to  be  res  judiccUa,    lb, 

18.  As  respects  performance  of  the  conditions  of  a  grant  by  a  private  grantee,  the  date 
of  a  treaty  is  the  time  of  its  final  ratification,    lb, 

1 9.  A  paper  writing,  making  a  grant  by  a  royal  oflScer  of  Spain,  in  Florida,  addressed 
to  a  public  officer  whose  duty  it  was  to  keep  the  original  and  issue  a  copy,  need  not 
be  produced ;  the  copy  issued  by  the  proper  officer  is  an  original.  United  States  v. 
Percheman,  898. 

20.  Under  the  act  of  May  26,  1830,  (4  Stats,  at  Large,  405,)  concerning  land  claims 
in  Florida,  the  district  court  had  jurisdiction  of  a  claim  rejected  by  the  commis- 
sioners ;  such  a  rejection  not  being  final  action  thereon  within  the  meaning  of  that 
art.    lb. 

21.  Under  the  8th  article  of  the  treaty'  between  the  United  States  and  Spain,  of  Feb- 
ruary 22, 1819,  (7  Stats,  at  Large,  252,)  the  title  to  lands  which  had  been  granted 
by  the  king  of  Spain,  was  confirmed  by  force  of  the  instrument  itself.    lb, 

22.  Though  a  presumption  arises  from  the  grant  itself  that  the  officer  had  authority  to 
make  it,  the  court  proceeded  to  examine  the  proceedings,  it  being  alleged  they  were 
void  on  their  face.    Jb, 

28.  The  objection  that  the  petitioner  has  conveyed  the  land  to  a  third  person  is  not  to 
be  inquired  into,    lb, 

RECORD. 
Appral,  8.  9. 10;  Courts  op  the  United  States,  6. 

REGISTRATION. 
Deed,  1-8.  9. 

RELEASE. 
Procheik  Amy. 

REMAINDER. 
Devise,  &c 

RENT. 

1.  The  personal  representatives  of  the  lessee  are  liable  on  his  covenant  to  pay  rent, 
though  he  assigned  the  lease  in  his  lifetime.     Scott  v.  Lunfs  Administrator^  584. 

2.  A  fee-farm  rent  is  an  estate  of  inheritance,  and  the  assignee  may  sue  for  it  in  hi» 
own  name,  though  the  reversion,  or  the  right  of  reentry,  were  not  assigned  to  him 

n. 
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REVENUE  LAWS. 

1.  A  consignment  of  a  homeward  cargo  being  ^  to  order,"  the  plaintifis,  who  were  in- 
dorsees  of  the  bills  of  lading,  had  a  right  to  enter  the  goods,  under  the  86th  and  62d 
sections  of  the  Collection  Act,  of  March  2,  1799,  (1  Stats,  at  Lai^,  627.)  Conard 
V.  Pacific  Insurance  Company  of  New  Yorky  110. 

2.  The  importer  has  such  a  right  of  possession  as  a  general  owner,  that,  after  he  has 
duly  offered  to  enter  the  goods  and  pay  the  duties,  he  may  maintain  an  action  of 
trespass  for  a  wrongful  taking  thereof.    Jb. 

3.  Under  the  84th  section  of  the  Collection  Act  of  March  2, 1799,  (1  Stats,  at  Large, 
G94f)  a  forfeiture  may  be  incurred  by  entering  for  drawback,  under  a  false  denom- 
ination, sugars  not  previously  imported  and  subjected  to  duty.  Barlow  t.  United 
States,  522. 

4.  If  entered  by  a  false  denomination,  the  burden  of  proof  is  upon  the  cliumant  to 
show  that  it  was  by  mistake  or  accident,  and  a  mistake  of  law  is  not  sufficient.    lb, 

5.  Though  among  sugar-refiners,  sugars,  which  have  not  undergone  the  process  of  clay- 
ing, may  be  spoken  of  as  refined  sugar,  yet,  if  this  term,  among  buyers  and  sellers 
in  this  country  generally,  is  applied  only  to  lump  and  loaf  sugar,  the  term  in  &8 
acts  of  congress  must  be  construed  to  inclade  only  those  articles.    lb. 

Appeal,  6 ;  Forfeiture  ;  Plbadiko,  1-8. 

ROBBING  THE  MAIL. 
A  person  being  indicted  under  the  24th  section  of  the  act  of  March  3,  1825,  (4  Stats, 
at  Large,  109,)  concerning  the  post-office  department.  Held,  1.  That  it  was  neces- 
sary to  aver  in  the  indictment  that  the  offence  of  robbing  the  mail  was  committed 
2.  That  an  allegation  that  the  defendant  "  did  procure,  advise,  and  assist  J.  S.  to 
secrete,  embezzle,  and  destroy  a  letter,  ^c,"  amounted  to  an  averment  that  the 
offence  was  conmiitted  by  J.  S.  3.  That  being  an  indictment  for  a  misdemeanor, 
it  was  sufficient,  in  this  case,  to  describe  the  offence  m  the  words  of  the  statute. 
United  States  v.  MUU,  480. 

SALE. 
Eqihtt, 2;  Execution;  Statute^ 

SEISIN  AND  DISSEISIN. 
A  possession  under  a  junior  patent,  which  interferes  with  a  senior  patent,  the  lands 
being  wholly  unoccupied  by  any  one  claiming  under  the  latter,  extends  by  con- 
struction to  the  whole  tract     Sicard's  Lessee  v.  Davis.    Same  v.  Cecily  59. 

SET-OFF. 

1 .  The  courts  may  allow  to  a  clerk  in  a  department,  by  way  of  offset,  an  equitable 
claim,  for  services  rendered  to  the  government  under  the  orders  of  the  head  of  the 
department,  though  there  be  no  act  of  congress  providing  for  the  case,  and  an  auditor 
of  the  treasury  could  not  allow  the  ckum.  (5  Stats,  at  Large,  849,  §  3;  510,  §  2.) 
United  States  v.  Macdaniel,  376.  . 

2.  For  extra  services  performed  by  a  military  officer  under  the  sanction  of  the  govern- 
ment under  circumstances  of  peculiar  emergency,  the  courts  may  allow  a  reasonable 
compensation  by  way  of  off-set  (5  Stats,  at  Large,  349,  §  3;  510,  §  2.)  United  States 
V.  Ripley,  382. 

8.  A  person  appointed  secretary  of  the  board  of  commissioners  of  the  navy  hospital 
fund,  to  execute  **  such  duties  as  may  be  required  of  him  by  the  board,"  for  a  stated 
salary,  and  who  performs  other  services  at  the  request  of  the  board,  with  the  under* 
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■laiiding  that  he  is  to  be  paid  tberefor  such  a  commuiion  as  has  been  ii8aall7  paid 
for  similar  services,  b  entitled  to  a  credit,  according  to  that  understanding  by  way 
of  off-set  in  an  action  against  him  by  the  United  States.  (5  Stats,  at  Large,  849, 
§  d ;  510,  §  2.)     United  States  v.  Fillebrown,  886. 

SHIPS  AND  SHIPPING. 
Giving  a  credit  beyond  the  time  when  a  vessel  may  be  expected  to  sail,  is  a  waiver  ot . 
a  lien  under  a  local  law,  which  provides  that  the  lien  shall  cease  if  the  vessel  be 
allowed  to  depart  without  asserting  it.    Peyroux  y.  Howard^  506. 

Adioraltt;  Lien. 

SPAIN. 
Public  Lands,  12-28. 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  vnll  not  force  a  doubtful  title  on  a  purchaser;  and  in  this  case 
such  defects  were  found  as  precluded  the  vendor  from  having  a  decree  of  specific 
performance  by  the  vendee.     Watts  v.  Waddle^  164. 

2.  Where  the  vendee  is  shown  by  the  bill  to  have  been  in  possession,  and  specific  per- 
formance is  refused,  under  the  prayer  for  general  relief,  a  decree  for  an  account  of 
rents  and  profits  may  be  made  against  the  vendee ;  and  this  court  reversed  the 
decree  of  the  circuit  court  in  order  to  direct  such  an  account,  though  the  claim  for 
it  was  not  made  in  the  circuit  court    /& 

STATE. 
Where  a  libel,  in  the  admiralty,  against  the  State  of  Geoi^,  stated  in  substance  that 
the  State  was  in  possession.of  certain  slaves  and  of  the  proceeds  of  the  sales  of  certain 
others,  in  which  the  plaintiff  had  an  interest,  and  that  these  slaves  had  been  brought 
into  the  United  States  after  an  fllegal  capture,  and  had  been  taken  possession  of  by 
the  State;  it  was  held  that  the  libel  could  not  be  sustained.    Ex  parte  Madrazzo, 
608. 
Constitutional  Law,  2 ;  Courts  of  the  United  Sta:te8,  9 ;  Crimes  against 
^HE  United  States  ;  Execution,  2. 

STATUTES. 
The  State  of  Pennsylvania,  having  liens  upon  lands  of  its  debtor,  by  judgments  and 
other  proceedings,  but  there  being  no  mode,  under  the  existing  law,  of  procuring 
payment  out  of  the  lands,  passed  a  special  act  subjecting  enough  of  the  lands  to  sale, 
on  process  to  be  issued  by  the  governor,  to  satisfy  the  debts.  Held,  that  this  law 
was  not  in  conflict  with  the  constitution  of  the  United  States,  or  with  that  of  Penn- 
sylvania.   Livingston's  Lessee  y.  Moore,  546. 

Evn>BNOs,  16. 

STATUTES  OP  THE  U.  8.  REFERRED  TO  IN  THIS  VOLUME. 

1789,  September  24,  Judiciary.    1  Stats,  at  Large,  78. 

Owings  V.  Kincannon 520 

is.  9.  25.  pp.  76. 85 Davis  r.  Packard 17 

u  u  u  (c  u  , 485 

s.  1 1.  p.  78 Eirkman  v.  Hamilton 8 

i.  14.  p.  81 Ex  parte  Watkins 56f 

63* 
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■.82.P.84**** OliTer  «.  Alexander •• • €9 

United  States  r.  Noune 195 

Boyle  V,  Zacharie 297 

Teaton  v,  Lenox 457 

88.  22.  25.  pp.  84.  85 Worcester  v,  Greorgia 214 

•.25.  p.  85 Wallace  t.  Parker 811 

Barron  v.  Mayor,  &c.  of  Baltimore 46i 

1789,  September  39,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Lax^,  9S. 
Duncan  ».  United  States 585 

1790,  April  10,  Useful  Arts.    1  Statt.  at  Laige,  109. 

Grant  v.  Raymond 94 

1790,  Jnly  20,  Government,  &c.,  oif  Seamen  in  Merchant  Service.  1  Stats,  at  Large,  131. 
Oliver  V.  Alexander 69 

1790,  August  4,  Collection  of  Duties.    1  Stats,  at  Large,  145. 
i.  45.  p.  169 United  States  v.  State  Bank  of  North  Carolina IS 

1792,  May  8,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Large,  275. 

Boyle  V.  Zacharie • • 297 

Vattier  v,  Hinde 469 

Duncan  v.  United  States 585 

1798,  July  21,  Useful  Arts.    1  Stats,  at  Large,  818. 

Grant  v.  Raymond 94 

Shaw  V,  Cooper 495 

1 794,  June  5,  Duties  on  Sugar.    1  Stats,  at  Large,  884. 

Barlow  v.  United  States 522 

1797,  March  8,  Mitigating  Forfeitures.    1  Stats,  at  Large,  506. 

M'Lane  r.  United  States • 174 

1 797,  March  8,  SetUement  of  Accounte  with  the  United  States.    1  Stats,  at  Large,  512. 

United  States  v.  Fillebrown 886 

s.  4.  p.  515 Cox  V,  United  States 88 

S.5.  p.  512 United  States  v.  State  Bank  of  North  Carolina 12 

1799,  March  2,  Duties.     1  Stats,  at  Lai^ge,  627. 

United  States  v.  State  Bank  of  North  Carolina 12 

8S.  36.  62.  pp.  655.  673 •  •  •  •  Conard  v.  Pacific  Insurance  Company 110 

s.  65.  p.  677 Ex  parte  Davenport 802 

68     76.  88.    84.   pp.   681.  )  _    ,  _  . 

gg2  694 J- Barlow  r.  United  States 522 

1800,  April  1 7,  Patente.    2  Stats,  at  Large,  87. 

Shaw  V.  Cooper "495 

1800,  May  13,  To  authorize  issuing  certain  Patents.    2  Stats,  at  Large,  80. 

Lindsey  v.  Miller's  Lessee 804 
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1808,  Maich  80,  InteKOone  with  Indians.    9  Stats,  at  Lai|;e,  189. 

Worcester  V.  Georgia • J14 

1802,  AprQ  29,  Jndiciary.    2  Stats,  at  Large,  166. 
s.6.p.l59 Bank  of  the  United  States  v.  Green 11 

1803,  March  8,  Lands  South  of  Tennessee.    2  Stats,  at  Large,  229. 
ss.  6.  6.  p.  280 United  States  v.  Arredondo 815 

1808,  March  8,  Jadiciary.    2  Stats,  at  Large,  244. 

United  States  v.  Nourse 196 

Yeaton  v.  Lenox • 467 

Sampeyreac  v.  United  States 468 

Owings  V.  Eincannon 620 

1804,  March  27,  Nayal  Peace  Establishment    2  Stats,  at  Large,  297. 

United  States  r.M'Daniel •• 291 

1804,  March  27,  Lands  Soath  of  Tennessee.    2  Stats,  at  Large,  808. 

United  States  v,  Arredondo 816 

1806,  March  8,  Land  Claims  in  Orleans  Territory.    8  Stats,  at  Large,  824. 

United  States  v,  Airedondo 816 

Strother  v.  Lucas 867 

1807,  March  2,  Locating  Virginia  Land  Warrants.    8  Stats,  at  Large,  424. 

Lindsey  r.  Miller's  Lessee 804 

Wallace  r.  Parker 811 

1807,  March  8,  Land  Claims  in  Orleans  Territory.    2  Stats,  at  Large,  440. 

Strother  v.  Lucas 867 

1809,  March  1,  Non-Litercourse,  &c.     2  Stats,  at  Large,  628. 

M'Lane  v.  United  States 174 

1810,  May  1,  Non-Intercourse.    2  Stats,  at  Lai^,  607. 

M'Lane  v.  United  States 1 74 

1811,  February  26,  Navy  Hospitals.    2  Stats,  at  Large,  660. 

United  States  v,  Fillebrown 886 

1811,  March  2,  Non-Intercourse.     2  Stats,  at  Large,  661. 

M'Lane  v.  United  States 174 

1818,  July  1,  Duties.    2  Stats,  at  Large,  768. 

M'Lane  v.  United  States 174 

1818,  January  2,  Bemission  of  Forfeitures.    2  Stats,  at  Large,  789. 

MTAne  V.  United  States- • •   • 174 
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1818,  July  2i»  Datiw  on  Sngan  refined  in  tiie  United  Stalee*    8  Slati.  at  Luge,  88. 
Bariow  e.  United  States 529 

1818,  July  29,  Belief  of  the  Owners  of  the  Ship  Good  Friends.    6  Stats,  at  Large,  122. 
M^Lane  V.  United  States 174 

1816,  April  10,  Bank  <^  the  United  States.   8  Stats,  at  Large,  266. 

s.  11.  a.  12.pp.  272.  275* ••United  States  v.  Turner 427 

s.  18.  p.  275 United  States  c.  Brewster 440 

1816,  April  80,  Drawback  on  Spirits.    8  Stats,  at  Laige,  888. 

Bariow  r.  United  States  ••' 522 

1818,  April  20,  Duties.    8  StatB.  at  Laige,  441. 
B.  11.  p.  444 Bariow  r.  United  States 522 

1818,  April  20,  Crimes  against  the  United  States.    8  Stats,  at  Large,  447. 

United  States  v.  Bejbum 143 

s.  8.  p.  447 United  States  c.  Quincj 189 

1819,  February  20,  Penalties  for  False  Entries.    8  Stats,  at  Large,  486. 

Bariow  V.  United  States 522 

1819,  March  8,  Civilization  of  Indians.    8  Stats,  at  Laige,  516. 

Worcester  v.  Georgia 214 

1820,  May  15,  Treasury  Department.    8  Stats,  at  Large,  592. 

gs.  2. 4,  5. 9.  pp.  592.  595.)  „  •    ^  «  xt 

^g^ ;/; >  United  States  r.  Nourse 195 

1822,  March  80,  Government  of  Florida.    8  Stats,  at  Laige,  654. 

United  States  ».  Fercheman 893 

1822,  May  8,  Florida  Land  Claims.    8  Stats,  at  Large,  709. 

United  States  p.  Arredondo 815 

United  States  i».  Fercheman 893 

1828,  March,  8,  Florida  I^and  Claims.    8  StatB.  at  Laige,  754. 

United  States  v.  Arredondo 815 

United  States  o.  Fercheman 393 

1824,  Februaiy  28,  Florida  Land  Claims.    4  Stats,  at  Large,  6. 

United  States  v.  Arredondo 815 

United  States  v.  Fercheman 893 

1824,  May,  26,  Missouri  and  Arkansas  Land  Claims.    4  Stats,  at  Large,  52. 

United  States  v,  Arredondo 815 

United  States  v.  Fercheman 398 

Sampeyieac  v.  United  States 458 

1824,  May  26,  Courts  of  the  United  States  in  Louisiana.    4  Stats,  at  Laige,  62. 

Duncan  «.  United  States 585 
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18S5,  Maich  8,  Post-office.    4  Stati.  aft  Luge,  lOS. 
•.24. p.  109 United  States  ©.Mills 480 

1825,  March  8,  Crimes  agzunst  the  United  States.    4  Stats,  at  Large,  115. 
i.  8.  p.  115 United  States  r.  Paul 68 

1827,  Febroaiy  8,  Florida  Land  Claims.    4  Stats,  at  Large,  202. 

United  States  v.  Percheman 898 

1828,  May  19,  Process  in  Conrts  of  United  States. 

Duncan  v.  United  States - 585 

1828,  May,  23,  Florida  Land  Claims.    4  Stats,  at  Large,  284. 

United  States  r.  Arredondo 815 

United  States  v,  Percheman 898 

1829,  January  20,  Drawback  on  Sugars,  &&    4  Stats,  at  Large,  S9U 

Barlow  i;.  United  States 522 

1880,  May  8,  Courts  in  Arkansas.    4  Stats,  at  Laige,  899. 

Sampeyreac  r.  United  States 458 

1880,  May,  26,  Florida  Land  Claims.    4  Stats,  at  Large,  405. 

United  States  v.  Percheman 898 

1882,  July  10,  Payment  of  Arrearages.  4  Stats,  at  Large,  569. 
s.  8.  p.  569 United  States  r.  M'Daniel 876 

1839,  March  3,  Appropriations.    5  Stats,  at  Large,  889. 

s.  8.  p.  849 United  States  v.  M'Daniel 876 

United  States  r.  Ripley 882 

United  States  r.  Fillebrown • 886 

1842,  August  28,  Appropriadons.    5  Stats,  at  Large,  508. 

United  States  r.  M'Daniel 876 

United  States  r.  Ripley 882 

United  States  i;.  Fillebrown 886 

SUGARa 
Bbtenttb  Laws,  8-5. 

SURETY. 

BOITD  ;  E YIDENCB,  2. 

.  TENDER. 
Pleading,  1. 

TENNESSEE. 
Debt,  1 ;  ExEOunoir. 

TREASURY  TRANSCRIPT. 
Eyibbnoe,  7. 
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TREATY. 
PuBLio  Lands,  18-28. 

TRESPASS. 
Reyenub  Laws,  2. 

TRUSTEE  PROCESa 
If  a  party  who  sues  oat  a  process  of  attachment  consents  that  the  garnishee  maj  sell 
the  merchandise  in  his  hands,  he  becomes  responsible  to  the  debtor  for  any  lo« 
arising  therefrom.    Brashear  v.  West^  589. 

UNITED  STATES. 

1.  Under  the  act  of  March  8,  1797,  (1  Stats,  at  Large,  512,)  which  is  not  controlled 
by  the  act  of  March  2,  1799,  §  65,  (1  Stats,  at  Large,  676,)  the  priority  of  the 
United  States  in  case  of  a  general  assignment  by  their  debtor,  comprehends  a  bond 
fqr  duties  executed  before  the  assignment,  but  payable  afterwards.  United  States  v. 
State  Bank  of  North  Carolina,  12. 

2.  The  relations  between  the  Indian  tribes  and  the  United  States  examined.  FTor- 
cester  v.  Georgia,  214. 

Appeal,  2.  3 ;  Cbimes,  &c.  ;  Set-off,  1-8. 

USURY. 

If  a  note  valid  in  its  inception,  and  on  which  the  payee  could  have  an  action  against 
the  maker,  be  sold  by  the  indorser  at  a  greater  rate  of  discount  than  6  per  cent  per 
annum,  the  indorsee  may  maintain  an  action  against  the  indorser;  whether  he  cso 
recover  more  than  the  consideration  paid  was  not  decided.    Nichols  y.  Fecurson,  410. 

VERDICT. 
Ejectment,  1. 

VIRGINIA. 
Public  Lands,  6-7. 

WAY. 
Dedication,  8.  4. 

WITNESS. 
Bills  of  Exchange,  &o.  3. 

WRIT  OF  ERROR. 

1.  A  joint  and  several  judgment  having  been  rendered  in  Lotusbna,  the  defendants 
severally  sued  out  writs  of  error ;  a  motion  to  dismiss  the  writs  upon  the  ground 
that  all  the  defendants  ought  to  have  joined  in  one  writ,  was  overruled.  Cox  ▼. 
United  States,  83. 

2.  If  more  than  the  sum  requisite  for  a  writ  of  error  is  cl^umed  in  the  ad  damnum, 
and  there  is  a  general  verdict  for  the  defendant,  the  plaintiff  may  have  a  writ  of 
error,  though  the  bill  of  exceptions  relates  to  items  of  less  amount  than  such  requisite 
sum.     United  States  v.  M* Daniel,  291. 

8.  The  ad  damnum  in  the  writ  being  $1,000,  and  the  claim  in  the  declaration  $li241, 
on  a  writ  of  error  by  the  plaintiff  below,  the  ad  damnum  fixed  the  amount  in  dis- 
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pnte,  and  the  court  cannot  take  notice  that  hy  data  m  the  declaration  a  computation 
may  be  made  which  would  show  less  than  $1,000  to  be  due.  Scott  v.  Lunfs  Ad' 
tninistratoTy  142. 

4.  A  return  to  a  writ  of  error  from  this  court  to  a  state  court,  certified  by  the  clerk 
of  the  court  which  pronounced  the  judgment,  and  to  which  the  writ  is  addressed, 
and  authenticated  by  the  seal  of  the  court,  is  in  conformity  to  law,  and  brings  the 
record  regularly  before  this  court     Worcester  v.  Georgia^  214. 

5.  A  noL  pros,  having  been  entered  in  the  circuit  court,  a  writ  of  error  thereto  wan 
dismissed  on  motion  of  the  attorney-general     United  States  v.  PhUlips,  875. 

6.  The  2  2d  section  of  the  Judiciary  Act  (1  Stats,  at  Large,  84,)  requires  a  citation 
signed  by  a  judge,  hnd  served  at  least  thirty  days  before  the  return  day  of  the  writ 
of  error.     Yeaton  v.  Lenox,  467. 

7.  If  the  defendant  in  error  fail  to  move  to  docket  and  dismiss  a  cause,  until  afler  the 
record  has  been  filed,  the  writ  of  error  will  not  be  dismissed.  Pickett's  Heirs  ▼. 
Legerwoody  483. 

8.  A  writ  of  error,  coram  vobis,  enables  a  court  to  correct  errors  which  preceded  its 
judgment    lb. 

9.  It  is  now  generally  cQsused ;  a  summary  proceeding  upon  motion  and  afiidavits, 
where  they  are  necessary,  being  substituted.    lb. 

10.  A  writ  of  error  from  this  court  does  not  lie  to  examine  a  judgment  rendered  on  a 
writ  of  error,  coram  vobiSf  where  the  error  alleged  was  in  granting  an  amendment. 

lb. 

Appeal,  8 ;  Exeoution,  1 ;  Mandamus,  8. 

WMT  OP  RIGHT. 
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